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TARLETON  ».  DYER.  jme  i6. 85. 

JtilgSl. 

BARNES  R  WILSON. 

^HE  original    bill    had   been   filed   in   1808,  and  A  second  or* 
-■■  amended   in    1804-     In  February  1826,  a  bill  of  J^JJ^eTby"* 
leyiyor  and  supplement  was  filed  by  the  assignees  of  petition  oft 
one  of  the  original   Plaintiffs,   and  the  personal  re-  ^u^ihouA" 
presentatives   of  the   others.     In   September  1826,  the  obtained  be- 
Defendant  Wilson  put  in  his  answer  to  this  bill  of     Theaccq>t« 
mivor  and  supplement.     On  the  14th  of  June  1828,  an<«o''the 
the  Flaintifis  obtained  an  order  to  amend  the  bill  of  the  clerk  in 
revivor  and  supplement,  and  in  the  same  month  the  i)efenda^*is 
amendments  w^re  made.     No  answers  had  been  put  in  a  waiver  of 
to  this  amended  bill,  when,  on  the  2Sd  of  February  larity^i^ge* 

1829,  another  order  to  amend  the  bill  of  supplement  cond  order  to 
J  •  amend  obt^n* 

and  revivor  was  obtained,  under  which  a  re-amended  ed  as  of 

bill  of  revivor  and  supplement  was  filed;  and  afterwards,  <^""®* 

^^  the  6th  of  June  J  the  Plfuntiffi  again  obtained,  by 

B  petition 
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the  plaintiff  may  obtain  one  order  to  amend ;  bat  after 
he  has  amended  once,  he  must  conform  to  the  regu* 
lations  prescribed  by  the  thirteenth  order,  iRrheth^* 
answers  have  been  filed  or  not. 

The  only  doubt  I  entertain  is,  whether  the  acceptance 
of  the  costs  is  a  waiver  of  the  irregularity. 


June  95.  -^  similar  motion  to  discharge  the  order  of  the  6th  of 

June  was  made  on  behalf  of  other  two  defendants  by 
the  Solidtor^General  and  Mr.  Knight, 

A  party,  they  argued,  though  bound  by  the  acts  of  his 
solicitor,  was  not  bound  by  the  acts  of  a  clerk  in  court, 
who  was  not  also  his  solicitor :  the  solicitor  had  the  con- 
duct of  the  cause ;  the  clerk  in  court  was  a  mere  formal 
instrument,  who  was  practically  a  stranger  to  the  pro- 
ceedings*   The  clerk  in  court  was  not  bound  to  know, 
and,  in  fact,  was  not  likely  to  know,  whether  the  order 
giving  leave  to  amend  was  regular  or  not;  and  there 
could  be  no  waiver  of  aa  irregularity,  of  which  the  party 
had  at  the  time  no  knowledge.     The  acceptance  of  the 
costs  was  an  act  done  by  the  clerk  in  court  of  his  own 
accord,  without  the  privity  of  the  Defendant  or  of  the 
Defendant's  solicitor;  it  was  an  act  into  which  he  was 
led  by  the  conduct  of  the  Plaintifis,  who  obtwied  an  order 
irregularly,  and  represented  it  as  regular.     A  formal  act 
of  this  kind,  done  in  compliance  with  the  usual  routine 
of  the  office,  could  not  bind  the  rights  of  the  client.* 

Besides,  the  thirteenth  order  was  imperative.  The 
rule  was  laid  down  for  the  general  benefit  of  suitors ; 
and  a  party  could  not,  by  any  act  of  his,  give  a  plaintiff 
a  right  to  do  what  the  orders  of  the  Court  had  declared 
the  plaintiff  should  not  do. 

Mn 

^- ' "  -  -  — 

*  See  Hughei  v.  Dumiell,  1  RuueU^  517. 
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Mr.  Spence^  cantrdf  referred  to  a  case  of  Hair  y. 
Woodbndge%  decided  by  Lord  Eldon  in  1825.  If  a 
party  was  to  be  bound  by  the  acts  of  his  solicitor,  still 
more  reasonable  was  it  that  he  should  be  bound  by  the 
acts  of  bis  clerk  in  court ;   for  not  only  was  the  latter 

bound 


18£9. 


*  The  foUowing  statement    bridge   has   been  communi' 
of  the  case  of  Hair  ▼•  Wood-    cated  to  the  reporter :  — 


HAIR  V.  WOODBRIDGE. 


18S5. 
June  17. 


The  Plaintiff  having  amend* 
ed  the  bill,  issued  an  attach- 
ment against  the  Defendant 
for  want  of  answer :  and  va- 
now  other  proceedings  foU 
lowed  upon  the  attachment, 
vhicb  created  considerable 
expense. 

The  Plaintiff  afterwards 
filed  a  bill  of  revivor,  from 
which,  and  from  subsequent 
iDqairies  made  by  the  De- 
fendant, it  appeared  that,  at 
the  time  of  the  amendment, 
the  suit  was  abated,  and, 
therefore,  that  the  amend- 
ment and  all  the  subsequent 
proceedings  were  irregular. 

Upon  this,  the  Defendant 
mov^  to  set  aside  all  the 
proceedings,  subsequent  to 
the  abatement,  for  irregu- 
larity. 

The  Plaintiff  relied  on  a 
receipt  for  the  20s*  costs 
^ven  by  the  agent  of  the 
Defendant's  clerk  in  court, 

B 


and  dated  after  the'  abate- 
ment. 

The  Defendant  proved  by 
affidavit,  that  neither  his  clerk 
in  court  nor  his  solicitor 
knew  of.  the  abatement^  till 
long  after  the  acceptance  of 
tlie  costs. 

The  motion  was  refused  by 
Sir  John  Zseach  with  costs. 


On  appeal.  Lord  Eldon 
also  refused  the  motion  with 
costs;  holding,  *'  that  all  must 
be  taken  to  have  known  of 
the  abatement ;  and  that  the 
receipt  of  costs  was  a  waiver, 
and,  so  far  as  the  Defendant 
was  concerned,  cured  the  de- 
fect even  of  the  subsequent 
proceedings." 

Mr.  Harty  for  the  Defend- 
ant. 

Mr.  Barber^  for  the  Plain* 
tiff. 
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1829.  bound  to  know,  but  he  was  the  person  who  bad  the 
best  means  of  knowing  all  the  previous  proceedings  in 
the  cause. 


-^  ^^  oesi  mean 

Takleton 

V.  the  cause. 

DtSB. 


The  motion  stood  over,  in  order  that  a  certificate 
might  be  obtained  from  some  of  the  most  experienced 
clerks  in  court,  with  respect  to  the  effect  of  the  accept- 
ance of  the  20s.  costs  as  a  waiver. 

The  foUowing  certificate  was  returned :  — 

**  We,  the  undersigned  clerks  in  court,  humbly  certify 
to  your  Lordship,  that  we  are  of  opinion,  that,  in  a 
general  view,  by  accepting  the  costs  under  an  order  for 
amending  a  bill,  the  clerk  in  court  binds  his  client 
against^objecting  to  the  order  for  irregularity.  Yet  we 
trust  that  the  Court  will  in  all  cases  be  guided  by  the 
circumstances  under  which  such  costs  have  been  ac- 
cepted, before  it  precludes  the  defendant  from  objectiog 
to  the  irregularity  of  the  order. 

«  We  are  -not  aware  that  any  case  has  been  reported 
upon  the  point. 

(Signed) 

<^  Thomas  Smith.  John  Baikes. 

*^  S.  Sandys.  Geo.  Jackson. 

<*  C.  Blandy.  Richard'Mills. 

"  Geo.  Gatty.  S.  H.  Lewin.  * 

*<  Joseph  Bicknell.  W.  E.  M.  Sherwood." 


Julvsu  7%^  Lord  Chancellor. 

The  question  is,  whether  the  irregularity  of  the  order 
to  amend  has  been  waived  by  the  clerk  in  court's  acr 
ceptance  of  the  costs. 

The 
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The  derk  in  court  and  the  solicitor  are  identified ; 

* 

the  aoo^tance  of  the  costs  by  the  fomer  is  the  same  as 
acceptance  by  the  bitt^.  It  b  said,  that,  in  this  par* 
ticular  case,  the  clerk  in  court  had  no  knowledge  of  the 
previous  proceedings.     But  he  either  knew  or  ought  to 

have 


1SS9. 


A  similar  question  arose 
before  the  Vice-Chance]] or  in 
tlie  KiKG  or  Spain  v.  Hul* 

LETT. 

In  tliat  case  Justo  de  Mu" 
cfta^  was  stated  by  the  bi]]  to 
be  resident  out  ofthe  jurisdic- 
tioQ,  ftnd  process  was  prayed 
sgaiDit  liim,  when  he  should 
cone  within  the  jurisdiction. 
He  had  never  appeared.  The 
obIj  other  persons  against 
whom  process  was  prayedf 
were  the  Defendants  HuUett 
and  Widder;  and  they  bad 
aniwered  in  July  18528. 

On  the  18th  of  January 
ISSO,  tlie  following  order  to 
ttneod  was 
course. 

"  Between  ifie  King  of 
%»i,  Plainjbiff;  and  John 
HuUett,  Charles  Widder,  and 
Another,  Defendants. 

"  Upon  motion,  &c.  it  was 
alleged,  that  the  Plaintiff  hav- 
ing exliibited  his  bill  in  this 
Court  against  the  Defend- 
ants, the  above-named  De- 
fendants put  in  their  answer 
on  the  10th  day  of  July  1828 ; 
that  the  Plaintiff  has  not  filed 


a  replication,  and  is  since  ad-  It  is  irregular 
vised  to  amend  his  bill,  and  ^^^^^^  ^ 
the  Defendant,  Justo  de  Ma-  amend,  when 
chado,  has  not  yet  put  in  his  more  tlian  six 
answer  thereto,  and  in  regard  ^jf^^'Jrom 
the  Plaintiff  has  not  obtained  the  time  when 
any  order  for  liberty  to  amend  the  answer 
hi.    blil,    it  -was    therefore  jf^-J^^ 
prayed,  that  the  Plaintiff  may  ^ho  are  stated 
be  at   liberty  to   amend  his  to  lie  within 

bill,  as  he  shall  be  advised,  tbejarisdic- 

_  '  tion,  IS  to  be 

upon  payment  of  20*.  costs  deemed  suffi- 

to  the  Defendants  John  Hul-  cient,  though 
lelt  and  CharUs  Widder,  and  S^Hte^^y" 
without  costs  as  to  the  De-  another  per- 
fendant    Justo  de  Machado,  son,  alleged 
amendrag     his     office    copy  |he%ri"5ic^ 
thereof,  and  which  is  ordered  tion,  against 
accordingly,  the  Plaintiff  un-  whom  pro- 


ebtained  as  of    dertaking  to  amend  his  bill 

within  three  weeks  from  this 
time." 

Mr.  Pepys  and  Mr.  J, 
Russeilf  for  the  Defendants 
HuUett  and  Widder,  moved 
to  discharge  this  order  for 
irregularity,  on  the  ground 
that  it  had  not  been  obtained 
within  SIX  weeks  after  the 
answer  of  the  only  persons, 
who  were  made  Defendants 
effectually,  was  to  be  deemed 
B  4  sufii- 


cess  i»  praved, 
when  he  shall 
come  within 
the  jurisdic- 
tion. 

1830. 
Feb.  A. 
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have  knowii)  that  there  had  been  a  preYiODs  ameod- 

ment;  and,  besides,  he  not  only  accepted  the  costs,  but 

retained  them  till  the  time  of  the  motion. 

It 


sufficient.*  The  allegation, 
that  there  was  a  defendant 
who  had  not  put  in  his  answer, 
was  an  evasion  of  the  rule ; 
for  a  person,  who  was  stated 
to  be  out  of  the  jurisdiction 
and  who  had  not  appeared, 
could  not  be  considered  a 
defendant  within  the  meaning 
of  the  thirteenth  order. 

Sir  Charles  WethereU  and 
Mr.  Wheatley,  contriiy  insisted, 
that  Machado  was  a  Defend- 
ant within  the  meaning  of  the 
last  clause  of  the  thirteenth 
order,  and  that,  so  long  as  he 
had  not  answered,  the  Plain- 
tiff was  at  liberty  to  amend. 

The  Vice-Chamcellok 
discharged  the  order  as  ir- 
regular. 


der  had  accepted  the  dOr. 
costs ;  but»  in  the  argument* 
no  allusion  was  made  to  that 
circumstance  on  either  side- 


.The  clerk  in  court  of  the 
DefendanU  Htdlett  and  Wid- 


Before  the  order  of  the 
Vice-Chancellor,  dischai^ng^ 
the  order  of  the  18th  of 
January  was  drawn  up,  the 
solicitor  of  the  Plaintiff  sent 
an  intimation  to  the  solicitor 
of  the  DefendanU,  that  he  in- 
tended to  move  that  the  order 
of  the  Vice-Chancellor  might 
be  discharged;  and  accord- 
ingly, after  the  order  had  been 
passed  and  entered,  a  jnotion 
to  discharge  it  was  made  on 
behalf  of  the  Plaintiff.  The 
ground  o£  the  motion  was, 
that  the  acceptance  of  the 
20«.  costs  was  a  waiver  of 
the  irregularity ;  and  the  de- 
cision of  the  Lord  Chancellor 
in  Tarleton  ▼•  Dyer  was  re- 
ferred to. 

On 


*  ^  No  order  to  amend  shall  ftwer»  if  there  be  only  one  de-> 

be  made  before  replication,  either  fendant»  or  after  the  last  of  the 

without  notice  or  upon  affidavit  answers,  if  there  be  two  or  more 

in  manner  hereinbefore  mention-  defendants,  is  to  be  deemed  luf- 

ed,  unless  such  order  be  obtained  ficient.**    Order  XIII. 
within  six  weeks  after  the  an- 
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It  was  suggested  that  the  thirteenth  order  could  not 
be  waived*  Xhat  is  a  misapprehension.  The  parties 
may  consent  to  permit  an  an^endment,  which  is  not 
conformable  to  the  orders  of  the  Court. 

Motion  refused* 


1829. 


On  the  other  hand  it  was 
argued,    that    the    Plaintiff, 
having  omitted  to  take  ad- 
vantage of  the  alleged  waiver 
on  the  hearing  of  the  motion, 
could  not  avail  himself  of  it 
now;  and  that  the  present  case 
was  dndnguishahle  from  that 
of  TarletoH  Y.Dyert  inasmuch 
as  the  order  of  the  18th  of 
Janwary    contained    allega- 


tions which  were  not  true  in 
point  of  fact. 

The  Vice-Chakcellob 
was  of  opinion,  that  the  case 
came  within  the  principle  of 
Tarieton  v.  Dyer,  and  dis- 
charged his  former  order,  but 
directed  the  Plaintiff  to  pay 
to  the  Defendants  the  costs 
of  the  application. 
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Between  JAMES  WORTHINGTON  LIVESEY 
and  MARY  CARTER  LIVESEY,  and  HARI>. 
ING  LIVESEY,  Infants,  by  JAMES  WORTH- 
INGTON LIVESEY,  their  Brother  and  next 
Friend,  ...  Plaintifi&; 

AND 

MARTIN  LIVESEY  and  JANE  his  Wife,  JOHN 
ARMSTRONG,  ELIZA  LIVESEY,  EDMUND 
WORTHINGTON  LIVESEY,  and  Others, 
Notember  S.  Defendants. 

By  the  *"«>.  HPHE  suit  was  instituted  in  1822,  for  the  administra- 
tion of  i<.,  a  bill    A     .         «.    •  /.  T^  1  J 
was  filed  for             tion  of  the  assets  of  Dr.  JVorthtngton,  the  grand- 

the  admhiij.  f  jj,  f  ^^  puintiffs.  *  Their  elder  brother,  the  De- 
tator's  assets,  fendant  Edmund  fV.  Liveset/,  a  solicitor  at  Liverpool^  had 
and  his  infant  *  considerable  interest  under  the  grandfather's  will,  ad- 
brother  and  verse  to  theirs;  and  Ellis  and  Co.,  his  agents  in  London^ 

Aister  bv  JL 

as  their  next  bad  conducted  the  suit  on  his  part  and  that  of  the  Plain- 

Pi^***^^*!)  ^^'     Mary  Carter  Livesei/,  one  of  the  infant  PIainti£&, 

their  elde'r     '  attained  her  full  age  in  Jtdy  1625.     In  May  1827>  E.  ff. 

hadan^i^  i/i^5^  died  ;  and  the  adverse  interest,  which  had  been 

terest  advene  in  him,  became  vested  in  Maty  Carter  Ltvesey,  as  bis  exe- 

and  was^ne  c^^^^^^c  and  residuary  legatee.    Shortly  afterwards,  James 

of  the  De-  Worthivgton  Livesey^  who  was  the  sole  adult  Plaintiff  at 

acted  as 'soli-  the  institution  of  the  suit,  gave  notice  to  Ellis  and  Co.  not 
citor  in  the  ^q 

country  for 

the  Plaintiflfs,  and  the  suit  was  conducted  by  his  town  agents :  after  the  sister  had 
attained  her  full  age,  D.  died,  having  appointed  her  his  executrix :  A.  gave  notice  to 
the  persons,  who  had  been  the  town  agents  of  2>.,  not  to  take  any  proceedings  in 
his  name,  and  the  sister  appointed  them  to  act  as  solicitors  for  her :  Held,  that  A* 
was  not  entitled  to  have  the  papers  connected  with  the  cause  delivered  over  to  him, 
though  he  offered  to  satisfy  any  lien  which  might  be  claimed  against  them. 

The  sister  filed  a  bill  of  revivor  after  the  death  of  Z>.,  and  made  A*  and  his 
infant  brother  Defendants :  A,  and  the  brother,  after  notice  of  that  bill,  filed 
another  bill  of  revivor:  this  second  bill  was  ordered  to  be  taken  off  the  file;  and  the 
Court  held,  that  an  alleged  defect  of  parties  in  the  frame  of  the  first  bill  of  revivor 
afforded  no  reason  for  allowing  the  second  bill  of  revivor  to  remain  on  the  file. 


See  lAvetey  v,  Litfcsey,  5  Riutell,  297. 
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to  take  any  proceedings  in  his  name ;  and,  at  the  same 
time,  Mary  Carter  Livemf  retained  them  as  her  soli- 
ohors. 

On  the  motion  of  Jamet  Worthingtcn  Livesey^  the 
yice-Chancellor  had  made  an  order  that  Ellis  and  Co. 
should  deliver  up  the  papers  to  him  on  the  payment  of 

what,  on  taxation,  should  be  found  due  to  them  in  re- 

> 

spect  of  the  costs  of  the  suit. 

Mctry  Carter  lAvesey  now  moved  that  the  order  might 
be  discharged. 

It  appeared,  by  the  affidavit  of  James  Worthingtoti 
Uxxsey^  that,  originally,  he  had  given  authority  to  his 
brother  K  W.  Lixxsey^  as  his  solicitor,  to  institute  the 
suit,  and  conduct  it.  But,  in  the  course  of  the  pro- 
ceedings lUis  and  Co.  communicated  immediately  with 
James  Worthington  lAvesey^  and  received  instructions 
and  direcdons  from  him  personally.  They  alleged,  that, 
on  those  occasions,  they  considered  him  as  the  agent  of 
his  brother  Edmund. 
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Mr.  Bickersteth  and  Mr.  Knight^  in  support  of  the 
motion. 

In  point  of  fact,  EUis  and  Co.  never  were  the  soli- 
citors of  the  Plaintifis,  but  were  merely  the  town-agents 
of  K  W.  Lixxseiff  the  actual  solicitor  of  the  parties ; 
and,  consequently,  the  order  is  erroneous,  since  it  treats 
them  not  as  agents,  but  as  solicitors.  The  papers  being 
10  their  hands  as  the  agents  of  £.  W.  Livesey^  what  right 
can  one  or  two  out  of  three  Plaintiffs  have  to  call  for 
a  delivery  of  the  papers  ?  —  especially  when  the  execu- 
trix of  the  solicitor,  whose  agents  ElUs  and  Co.  were^ 
requires  them  to  retain  those  papers.  It  is  alleged,  that  a 
large  balance  is  due  to  ElUs  and  Co.  from  E.  W.  Lwesey^ 

exclusive 
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18S9.        exclusive  of  the  costs  of  the  suit ;  and  Mary  Carter 
Livesey  swears  that  she  believes  that  James  WorthingUm 
Livesey  is  indebted  to  the  estate  of  his  deceased  brother. 
These  papers,  therefore,  may  be  subject  to  a  lien  &r 
beyond  the  unsatisfied  costs  of  the  suit* 

The  Sdicitor^Generdl  and  Mr.  J.  Russell^  contra. 

Sometimes  Ellis  and  Co.  seem  to  have  considered 
themselves  merely  as  agents ;  and  at  other  times,  they 
have  unquestionably  acted  as  the  solicitors  of  the  Plain- 
tiffs ;  but,  by  the  law  of  the  Court,  they  must  be  consi- 
dered as  solicitors  and  not  as  agents.    They  were  acting 
for  Plaintiffs,  of  whom  two  were  infants.     Edmund^  the 
alleged  solicitor,  was  a  Defendant,  having  an  interest  act 
▼erse  to  that  of  his  younger  brothers  and  sisters.     ElUs 
and  Co.  must  have  known  from  the  pleadings  in  the  causey 
and  they  are  expressly  apprized  by  letters  set  forth  in 
the  affidavits,  that  E.  W,  Livesey  had  a  material  interest 
hostile  to  that  of  the  infants;  and  officers  of  the  cour^ 
who  de  facto  do  all  that  solicitors  would  do  for  infitnt 
Plaintiffs,  (and  it  is  not  shewn  that  Edmund  did  any 
part  of  the  duty  of  a  solicitor,)  will  not  be  permitted  to 
say,  ^*  We  have  not  been  the  solicitors  of  these  infiints; 
we  were  only  the  agents  of  a  Defendant  having  an 
interest  adverse  to  theirs,  and  that  Defendant  was  their 
solicitor." 

A  Defendant,  having  an  interest  adverse  to  m&nt 
Plaintiffs,  cannot  be  the  solicitor,  by  whose  acts,  as 
solicitor,  those  PIainti£&  are  to  be  bound ;  if  he  is  not 
the  solicitor  of  all,  he  is  not  the  solicitor  of  any.  It 
would  be  of  dangerous  consequence,  if,  in  &mily  suits, 
such  as  this  is,  officers  of  the  Court,  acting  as  EUis  and 
Co.  have  acted  here,  should  not  be  regarded  as  being 
de  facto  the  solicitors  of  the  Plaintiffs,  on  whose  behalf 
they  have  conducted  the  suit 

.    But 
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Bot  suppose  Etlis  and  Co.  to  have  been,  not  the  so*        1829. 

licitors  of  the  Plainti£fs,  but  merely  the  agents  of  the 

solicitor,  they  have  no  right  to  retain  the  papers.     The 

solicitor  is  now  dead;  the  clients  have  a  right  to  the 

possession  of  the  papers;  and  if  Ellis  and  Co.  insist  on 

a  lien  for  costs,  those  costs  must  be  taxed,  in  order  that 

the  amount  of  the  lien  may  be  ascertained.     If  it  be 

suggested  that  Man/  Carter  Livesey^  as  the  executrix  of 

the  deceased  solicitor,  has  a  lien  on  the  papers  for  a 

balance  due  to  that  solicitor,  we  are  willing  to  satisfy 

that  lien.    The  lien  of  the  agent,  as  against  the  client, 

may  extend  to  less,  but  cannot  extend  to  more,  than  the 

\\en  of  the  solicitor ;  and  we  offer  to  satisfy  that  lien, 

estimated  in  either  way. 

The  suit  was  originally  instituted  by  the  direction  of 

James  Worthington  Livesey^  and  he,  as  the  sole  adult 

Plaintifl^  was  alone  answerable,  and  still  is  answerable, 

for  the  costs.     The  papers  must  have  come  into  the 

hands  of  the  solicitor,  or  the  solicitor's  agents,  as  acting 

for  James  Wortkington  Livesey:  and,  the  day  before 

Mary  Carter  Livesey  came  of  age,  it  is  clear  that  James 

Wortkington  Livesey^  upon  his  satisfying  the  solicitor's 

lien,  might  at  any  time  have  required  the  papers  to  be 

delivered  to  him.     What  has  since  happened  to  deprive 

him  of  that  right?  Had  Mary  Carter  Livesey^  when  she 

came  of  age,  insisted  on  having  the  papers  delivered 

over  to  her,  and  on  having  the  conduct  of  the  suit,  she 

could  not  have  succeeded :  if  she  was  dissatisfied  with  the 

proceedings,  she  might  have  applied  to  have  her  name 

stnick  out,  and  to  be  madb  a  Defendant;  but  she  could 

luive  done  nothing  more.     Can  she,  by  acquiescing  in 

the  proceedings  for  some  time,  acquire  a  greater  right 

against  her  Co-plaintiffs,  than  if  she  had  claimed  the 

conduct  of  the  suit  as  soen  as  she  came  of  age? 

Ellis 


14 


CASES  IN  CHANCERY, 


1829. 


Ellis  and  Co«  have  no  right  to  the  possession   of  the 
papers ;  and  their  possession  must  be  considered  as  the 
poossession   of  Man/'  Carter  Livesey^  considered    either 
as  the  executrix  of  the  deceased  solicitor,  or  as  having- 
been  originally  a  Co-plaintiff.     As  representing  the  de- 
ceased solicitor,  her  right  can  only  be  to  have  his  lien 
satisfied ;  as  having  been  originally  an  infant  Plaintifir, 
her  rights  cannot  extend  to  more  than  to  have  the  in- 
spection and  use  of  the  papers  in  matters  connected 
with  the  interest  in  respect  of  which  she  was  made  a 
Co-plaintiff.     The  papers  must  be  delivered  to  one  of 
the  two  contending  parties :  and  the  question  is,  which 
has  the  better  right  to  appoint  a  solicitor  instead  of  the 
solicitor  who  is  dead,  and  to  have  the  conduct  of  the 
suit  ?     Two  out  of  three  Co-plaintiffs,  — one  of  these  two  > 
having  been  originally  the  sole  adult  Plaintifl^  and  the 
next  friend  of  the  other  two,— must  prevail  over  the  pre- 
tensions of  the  third  Co-plaintiff.     On  general  ground^ 
the  majority  of  Plaintiffs,   including  the  person   who 
originally  authorized  the  institution  of  the  suit,   and 
was  responsible  ifor  the  costs,  and  retained  the  solicitor, 
are  entitled  to  a  preference  over  one  single  Co-plainti£^ 
who  was  originally  a  party  by  one  of  that  majority  as 
her  next  friend :  and,  in  the  present  case,  these  grounds 
derive  additional  strength  from  the  circumstance,  that  this 
lady,  by  having  acquired  the  adverse  interest  of  a  de- 
ceased Defendant,  is  herself  to  be  considered  as  sub- 
stantially a  Defendant  to  the  suit ;  so  that,  even  if  she 
were  willing  'to  concur  with  her  brothers  in  the  pro- 
secution of  the  suit,  it  would  be  improper  to  permit  her 
to  continue  to  fill  the  character  of  a  Plaintiff. 


Mr.  Bickerstethf  in  reply. 

The  motion  relates,  not  to  the  conduct  of  the  suit, 
but  to  the  possession  of  the  papers.     We  do  not  say 

that 
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that  we  are  entitled  to  have  the  conduct  of  the  suit, 
or  to  have  the  exclusive  possession  of  the  papers ;  we 
merely  contend  that  the  papers  are  not  to  be  tak^n  out 
of  the  hands  of  Ellis  and  Co.,  in  order  to  be  placed  in 
the  baads  of  a  solicitor  appointed  by  James  IVorthingion 

The  Lord  Chancellor. 

I  consider  E.  JV.  Livesey  as  having  been  in  point  of 

fact  the  solicitor  of  the  Plaintiffs ;  and  the  propriety  of 

his  appointment  does  not  come  into  question  for  the 

purposes  of  this  motion.     Whatever  impropriety  there 

might  be  in  the  appointment,  it  was  the  act  of  James 

Wcrikington  Livesey.     Ellis  and  Co.  were  the  agents  of 

£.  W.  livesey :  and  these  papers  came  into  their  pos-  * 

session  as  his  agents.    They  are,  therefore,  held  by  them 

for  the  benefit  of  all  the  clients;  and  one  or  two  of  the 

Plaintifi  are  not  entitled  to   demand  the  delivery  of 

them,  without  the  concurrence  of  the  third.     Let  the 

order  of  the  Vice-Chancellor  be  discharged. 


A  similar  order  for  the  delivery  of  papers  had  been 
made  by  the  Vice-Chancellor  in  a  cause  for  the  ad- 
ministration of  the  grandmother's  estate,  in  which  there 
was  another  adult  Plaintiff,  who  supported  the  applica- 
tion of  James  Worthington  Livesey ;  so  that  a  greater 
proportion  of  the  whole  interest,  represented  by  all  the 
Plaintiffs,  was  there  opposed  to  Mary  Varter  Livesey^ 
than  in  the  suit  relating  to  the  grandfather*s  property. 
The  Lord  Chancellor  discharged  that  order  likewise. 


/ 


The  will  of  E.  W,  Livesey,  being  contested  in  the 
Ecclesiastical  Court,  was  not  proved  till  June  1928 ; 
and  shortly  afterwards,  Mary  Carter  Livesey  filed  a  bill 

of 
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1829.       of  revivor.    The  Defendants  to  it  were  her  two  brothers^ 
who  had  previously  been  Co-Plaintifis  with  her,  and  all 
the  persons  who  had  been  Defendants  to  the  original  bill^ 
except  John  Armstrongs  the  surviving  trustee  under  the 
testator's  will.     The  original  decree  directed  an  account 
against  him ;  but  the  bill  of  revivor  alleged  that  he  was 
dead,  and  had  not  possessed  himself  of  any  part  of  the 
trust  property.     On  the  29th  of  Jubfy  Janies  Worlhington 
Livesey  appeared  to  this  bill;  and,  on  the  6th  oiAugusi^ 
he  and  his  infant  brother,  after  a  previous  application  to 
Mary  Carter  Livesey  not  to  proceed  in  reviving  a  suit 
which  she  had  no  right  to  prosecute,  and  which  they 
meant  to  carry  on  with  due  dih'gence,  filed  a  bill   of 
revivor,  stating  that  she  had  acquired  an  interest  ad- 
verse to  theirs,  and  neither  would  nor  could  any  longer 
concur  with  them  as  Co-phiintifis.    The  Defendants  to 
this  bill  were  Mary  Carter  Livesey^  such  of  the  parties 
Defendants  to  the  original  bill  as  were  living,  and  the 
real  and  personal  representatives  of  Armstrong. 

On  the  26  th  of  August,  Maty  Carter  Livesey  obtained 
an  order  of  revivor  on  her  bill ;  and,  on  the  following 
day,  her  two  brothers  obtained  an  order  to  revive  in 
their  suit. 

With  the  motion  relating  to  the  custody  of  the 
papers,  there  was  combined  an  application  on  the  part 
of  Mary  Carter  Livesey)  that  the  bill  of  revivor  filed  by 
James  Worthington  Livesey  and  Harding  Livesey  might 
be  taken  off  the  file  for  irregularity,  and  that  the  order 
of  revivor  obtained  by  them  might  be  discharged. 

In  support  of  the  application  it  was  said,  that  Mary 
Carter  Livesey  had  obtained  priority  of  suit,*  and  that 
James  Worthington  Livesey  and  his  infant  brother,  having 
appeared  to  her  bill,  and  having  notice  of  her  proceed- 
ings, 
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iDgSy  were  not  entitled  to  file  another  bill  of  revirory 
wluch  was  altogether  unnecessary. 

On  the  other  side  it  was  contendedi  that,  though',  after 
a  decree  any  party  had  a  right  to  revive,  yet  a  De- 
fendant could  not  make  herself  Plaintiff  in  a  bill  of 
revivor,  and  convert  the  original  Plaintifi  into  De- 
fendants, unless  those  Plaintiffs  omitted  or  refused  to 
revive  the  suit  with  due  diligence;  and,  in  like  manner, 
one  of  several  Plaintifl&  had  no  right  to  convert  the 
Co-plaintiffs  into  Defendants,  unless  they  refused  to  be 
themselves  active  in  remedying  the  abatement.  *     Mary 
Carter  Lioesey^  as  one  of  several  Co-plaintiffs,  was  guilty 
of  irregalarity  in  taking  upon  herself  to  file  a  bill  of 
revivor;  the  irregularity  was  the  greater,  because  she 
was  origmally  an  infant  Co-plaintiff,  having  no  share  in 
the  conduct  of  the  suit,  and  incurring  no  liability  in  re- 
spect of  it;  and  if  it  were  said,  that,  as  she  had  acquirjed 
an  interest  adverse  to  her  brothers,  she  could  no  longer 
be  a  Co-plaintiff  with  them,  the  answer  was,  that  the 
acquisition  of  the  interest  of  a  deceased  Defendant  must 
be  considered  as  placing  her  in  the  situation  of  tiiat 
Defendant,  so  as  to  exclude  her  from  the  right  of  re- 
viving  the  suit,  until  the  other  Plaintiffs  were  charge- 
able with  negligence  and  delay.     But  even  if  she  had 
the  same  right  to  file  a  bill  of  revivor  as  her  brothers, 
her  bill  was  defective ;  and  the  Court  would  not  order  a 
proper  bill  of  revivor  to  be  taken  off  the  file,  because 
another  party  had  chosen  to  file  an  improper  bill.    The 
decree  had  directed  accounts  against  Armstrongs  which 
had  not  been  taken;  and  as  he  was  the  survivmg  trustee, 

the 


1889. 


***  It  was  likewise  held,  that,  if  tlie  others  may  bring  such  bill, 
lomeoftbePlaintiffi  refused  to  aud  make  those  who  refused 
join  in  briogiiig  a  bill  of  revi?or,    DefendanU."    1  Eq.  Abr.  2. 
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1 8fid.       the  legal  interest  in  the  trust-property  had  become  ▼< 

in  his  representatives.  His  real  and  personal  rqpre— 
sentatives  were,  therefore,  necessary  parties  to  the  suit ; 
and,  under  the  order  of  revivor  obtained  by  Mary  Carter 
Ldvesey^  the  decree  could  not  be  prosecuted  with  effect. 
She  a]Iq;ed,  indeed,  in  her  bill  of  revivor,  that  Armshrong 
did  not  possess  himself  of  any  part  of  the  trust-property  : 
but  the  original  decree,  directing  an  account,  shewed  that 
that  allegation  could  not  be  true,  unless  the  decree  were 
erroneous;  and  the  mere  allegation  of  Mary  Ccnrter 
lAvesey  could  not  deprive  the  other  parties  of  their  right 
to  an  account,  which  the  decree  had  directed.  Even  if 
such  an  allegation  were  to  destroy  the  right  to  an  ao» 
count,  it  could  not  cure  the  defect  arising  from  the  want 
of  any  representative  of  the  surviving  trustee.  Stfch 
imperfiM^tions  in  the  frame  of  Mary  Carter  Uvesafs  suit 
were  a  sufficient  ground  ibr  refusing  the  motion,  or  at 
least  for  a  reference  to  the  Master  to  inquire,  which  suit 
of  revivor  ought  to  be  permitted  to  go  on. 

It  was  stated  in  reply,  that  the  rule^  which  prohibited 
one  of  several  Plaintifi  from  alone  filing  a  bill  of  re* 
vivor,  unless  his  Co-plaintifis  refused  to  concur  with 
him,  did  not  apply  to  the  present  case;  because  it  was 
dear  from  the  previous  conduct  of  the  parties,  as  well 
as  from  the  nature  of  the  interest  which  Mary  Carter 
Uvesey  acquired  on  the  death  of  Edmund^  that  she  and 
her  brothers  could  not  continue  Co-plaintiffs.  As  to 
the  allq;ed  imperfection  of  her  bill  of  revivor,  the  Court 
could  not  enter  into  the  consideration  of  that  tc^ic 
If  that  bill  were  defective,  the  defect  could  be  cured  by 
amendment 

The  Lord  Chancellor  held,  that,  Mary  Carter 
Livese^s  bill  having  been  first  filed,  James  WoHhington 
Uvesey  had  no  right  to  file  another  bill  of  revivor ;  and 

that 
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that  the  Court  would  not  inquire,  in  this  stage  of  the 
proceedings,  whether  the  first  bill  was  or  was  not  de- 
£ectiye;  for  any  defect  in  it  might  be  cured  hereafter* 


The  order  to  take  the  bill  of  revivor  off  the  file^  and 
to  discharge  the  order  of  revivor,  was  made  without 
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Uov.  4; 


<r  * 


'T'HIS  was  the  petition  of  the  Plaintiffs  and  of  James  Ap®^»^^ 
Bandclph,  described  as  of  the  city  of  Bath^  praying  a  wbpana  ad 
that  Banddph  might  be  discharged  out  of  custody.  ^^^ 

and  is  at  the 
It  stated,  that,  on  the  12th  of  September^  a  subpoena  to  S^^^'not* 
testily  had  been  served  on  Randolph  in  London ;  that  protected    ^ 
RanJolphj  being  informed  that,  in  consequence  of  the  ^he  interval 

state  of  business  in  the  examiner's  office,  his  attendance  hetween  the 

service  of  the 
^uld  not  be  required  till  after  the  6th  of  October^  went  mbpcenu  and 

into  Cambridgeshire^  but  on  the  5th  of  October  returned  ^\^^  ^^\m 

to  London  for  the  express  purpose  of  obeying  the  sub^  examination. 

fosna:  that,  finally,  the  22d  of  October  was  fixed  for  his  ^tnegg,  who 

examination,  and  he  was  served  with  a  notice  to  that  comes  ^^^'^^ 

efiect  under  the  hand  of  the  examiner;  that,  on  the  19th  to  be  examin- 

of  October,  Randolph,  being  then  in  London  for  the  ex-  ed,  isprotect- 
'  .  .  cd  from  arrest 

press  purpose  of  giving  evidence  in  obedience  to  the  sub^  during  the 

IWBwx,  was  arrested  under  a  warrant  granted  by  the  sheriff  ^^^  he^^ 
on  a  writ  of  capias  ad  satisfaciendum,  while  he  was  on  his  mains  in  Iroii- 

/Inn  hanA 

way  to  the  office  of  the  Plaintiff's  solicitor,  *'  for  the  pur-  ^  f^^  ^he 

pose  purpose  of  giv- 
mg  evidence. 
A  witness  is  not  protected  in  going,  three  days  before  the  day  appointed  by  the 
examiner  for  his  examination,  to  the  solicitor's  office  to  look  at  the  interrogatories, 
vith  8  Tiew  to  prepare  himself  to  give  his  evidence  accurately. 

C  2 
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pose  of  looking  into  the  draft  of  the  interrogatori 
exhibited  for  his  examination,  in  order  to  prepare  him— 
V.  self  to  speak  with  certainty  as  to  the  matters  required 

^*=°^'~*-    to  be  eUcited." 

There  was  an  affidavit  to  the  same  elkcL  * 

• 

The  solicitor  of  the  creditor,  at  whose  suit  the  arrest 
had  taken  place,  ^wore,  that  Randolph^  to  avoid  his  ere* 
ditors,  quitted  Bath  in  1827;  that,  since  the  commence- 
ment of  1829,  he  had  frequently  seen  him  in  London  ^ 
diat  he  believed  that  Randolph  had  been  resident  in 
I/mdon  since  1827,  and  that  the  allegations,  that  he 
had  come  to  London  and  remained  there  for  the  pur- 
pose of  obeying  the  subpoena  and  giving  evidence,  were 
delusive. 

The  Soltctior^Generaly  for  the  petition. 

The  sutposna  in  Chancery  does  not  fix  the  day  on 
which  the  witness  is  to  attend  to  be  examined;  but 
when  once  a  day  is  appointed,  he  is  informed  of  it  by  a 
note  under  the  hand  of  the  examiner,  and  he  is  bound 
to  attend  on  that  day.  Randolph  was  arrested  not  only 
after  he  had  been  served  with  the  subpoena^  but  after  he 
had  received  the  note  of  the  examiner,  fixing  the  22d 
of  October^  and  while  he  was  on  his  way  to  do  an  act 
preparatory  to.his  examination.  He  is  entided  to  be  dis- 
charged, both  because  his  arrest  was  within  the  time  to 
which  his  protection  would  extend,  and  because  it  took 
place  while  he  was  engaged  in  an  act  connected  with  his 
obedience  to  the  subpoena. 

Mr.  Pepys^  conird. 

The 


*  Randolph  had  applied  to  Lord  Tenterden  to  be  discharged;  but 
his  Lordship  refused  the  application. 
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7%^  Lord  Chancellor.  1829. 

In  September  J  Banddph  was  served  with  a  subpoena  in 
London,  where,  I  roust  assume,  his  residence  at  that  time 
was.  Being  afterwards  informed  that  his  examination 
would  not  take  place  for  some  time,  he  went  into  Cam- 
bridgeshire  /  and  tlience  he  returned  to  London  — not  to  a 
strange  place,  but  to  the  place  where  he  had  been  served 
with  the  subpoena:  and,  finally,  he  was  informed  that 
his  examination  would  take  place  on  the  22d  of  October. 
Under  th^e  circumstances,  he  could  not  be  protected, 
on  the  19th,  by  the  subpoena  and  the  notice  for  his 
examination  on  the  22d. 

He  next  says,  that  he  ought  to  be  protected,  because, 
when  he  was  arrested,  he  was  on  his  way  to  the  soli- 
citor's office  for  the  purpose  of  looking  at  the  draft  of 
d)e  ioterrogatories.  It  has  never  been  decided  that  a 
witness  is  entitled  to  protection  under  such  circum- 
stances :  and,  on  the  same  principle  on  which  this  ap- 
plication proceeds,  a  person  might  claim  protection, 
while  going  to  the  solicitor  of  one  of  the  parties  to  an 
action,  in  order  to  be  examined,  preparatory  to  his  giving 
evidence  in  a  court  of  law.  There  is  no  case  which 
would  justify  me  in  saying,  that  a  person  is  protected  in 
going  to  the  solicitor's  office  to  look  at  the  interrogato- 
ries, as  preparatory  to  his  examination  as  a  witness. 

Had  Bandolph  come  from  the  country  for  the  purpose 
of  being  examined,  he  would  have  been  protected  during 
the  whole  time  of  his  remaining  here  hon&fide  for  the 
purpose  of  giving  his  testimony. 

The  petition  was  dismissed  with  costs. 


C  S 
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JVop.  4. 
Dee»  9. 

If  a  Defend- 
ant, who  is  in 
a  fituadon  to 
dismiss  a  biil 
by  an  order  of 
course  for 
wantof  prose- 
cutioQ,  after 
replication 
filed,  does  not 
avail  himself 
of  his  right, 
but  permits 
the  Plaintiff  to 
file  interroga- 
tories and  ex- 
amine wit- 
nesses, he  can- 
not afterwards 
dismiss  the  bill 
for  want  of 
prosecution ; 
and  an  order 
of  dismissal, 
subsequently 
obtained, 
will  be  dis- 
charged for 
irregularity. 


FERNES  V.  HUTCHINSON. 

nPHE  Plaintiff  without  having  been  served  with  notice 
of  a  motion  to  dismiss  the  bill  for  want  of  prose- 
cution,  filed  a  replication  to  the  answer  of  the  De- 
fendant, and  served  a  subpoena  to  rejoin  on  the  6tli  of 
May:  so  that,  according  to  the  seventeenth  order,  he 
ought  to  have  given  rules  to  produce  witnesses,  and 
ought  to  have  passed  publication,  in  Trinity  term  fol- 
lowing; and,  upon  his  default  in  so  doing,  the  Defendant 
was  at  liberty  to  have  dismissed  his  bill  with  costs. 
Trinity  term  ended  on  the  8th  of  Julys  and  nothing 
was  done  by  either  Plaintiff  or  Defendant  till  the  14th  of 
Jub/j  when  the  Plaintiff  filed  interrogatories  in  the  exa- 
miner's office.  On  the  22d  of  that  month,  he  proceeded 
to  examine  two  witnesses,  after  the  usual  notice  to  the 
clerk  in  court  of  the  Defendant ;  and  he  was  proceeding 
to  examine  other  witnesses,  when  the  Defendant  pre- 
sented a  petition  of  course  at  the  Rolls,  stating  that  the 
Plaintiff  had  filed  a  replication,  and  served  a  subpoena  to 
rejoin,  returnable  on  the  6th  of  May^  and  that  no  pro- 
ceedings had  been  since  taken.  On  that  petition  the 
usual  order  was  made,  that  the  bill  should  stand  dis- 
missed with  costs. 


The  Plaintiff  now  moved  to. discharge  the  order  for 
irregularity. 

The  SoUcitor-'Generalf  for  the  motion. 

The  I^intiff,  if  he  did  not  avail  himself  of  his  power 
to  dismiss  the  bill  before  the  Defendant  had  taken  any 
further  proceedings,  could  not  exercise  it  subsequently. 
By  remaining  passive,  and  not  obtaining  the  order  of 

dismissal 
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dfamiOTnl  tminediately  after  the  expiration  of  IVinify       18S9. 
term,  be  induced  the  Plaintiff  to  incur  the  expense  of    *^  ~-  '  ^ 
filing  interrogatories,  and  of  bringing  up  his  witnesses  «^ 

and  examining  them.  He  has  acquiesced  in  the  pro-  HurcHiirtov. 
ceedings,  and  cannot  now  obtain  an  order  which  wHl 
annihilate  them;  he  has  waived  the  right  to  dismiss, 
which  he  once  possessed,  and  cannot  now  recall  it. 
The  Defendant,  who  means  to  dismiss  «  bill  for  want  of 
due  diligence  on  the  part  of  the  Plaintiff,  must  himself 
be  diligent  in  the  exercise  of  that  strict  right  Jnomfm€U$ 
r.{a) 


Mr.  Homej  corUrd* 

The  seventeenth  order  does  not  limit  any  time  within 
which  the  application  to  dismiss  the  bill  must  be  made ; 
the  Plaintifi^  by  not  proceeding  with  the  cause,  put  the 
Defendant  in  a  situation  to  dismiss  it;  and  how  can  he, 
by  any  act  of  his  own,  deprive  the  Defendant  of  the 
power  so  acquired  ?  The  Defendant  has  not  concurred 
m  any  of  the  proceedings  of  the  Plaintiff:  he  has  done 
nothing  to  induce  the  Plaintiff  to  believe  that  he  meant 
to  waive  any  of  his  rights ;  whatever  proceedings  the 
Plaintiff  has  taken,  have  been  taken  at  his  own  risk.  If 
the  Court  should  be  of  opinion  that  the  bill  ought  to  be 
restored,  it  must  be  as  on  indulgence  to  the  Plaintiflf 
and  he  must  pay  the  costs. 


'ne  Lord  Chancellor.  j^,  g. 

Under  the  seventeenth  order,  the  Plaintiff  was  bound 
to  give  rules  to  produce  witnesses  and  pass  publica* 
tion  in  Trinity  term.  The  term  ended  on  the  8th  of 
Jubff  witnesses  had  not  then  been  produced,  nor  had 

publi- 

(a)  14  Ves,499. 
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1829.       publication  passed ;  and  the  Defendant  was  (herelbre  en- 

Fe  NEs       ^^^  to  h^'vc  dismissed  the  bill  with  costs,  by  an  order 

o.  of  course.     The  Defendant,  however,  did  nothing.     On 

Hutchinson.  ^^  ^^^y^  of  July,  the  Plaintiff  filed  his  interrogatories  in 

the  examiner's  office ;  on  the  22d  of  July,  he  examined 
two  witnesses,  after  the  usual  notice  to  the  Defendant's 
clerk  in  court;  and  he  was  proceeding  to  examine  his 
third  witness,  when,  on  the  24th  of  Ju^,  the  Defendant 
obtained  the  usual  order,  dismissing  the  bill  for  want  of 
prosecution,  with  costs.  The  question  is.  Was  he  en- 
titled to  obtain  this  order  ? 

I  am  of  opinion,  that,  under  these  circumstances,  the 
Defendant  was  not  entitled  to  obtain  an  order  of  dis- 
missal.    He  was  entitled  to  have  dismissed  the  bill  at 
the  end  of  the  term,  and  within  a  convenient  time  after- 
wards: he  did  not  avail  himself  of  this  right;  and  the 
Plaintiff  might  fairly  consider  that  he  did  not  mean  to 
dismiss  the  bill.    The  Plaintiff  then  takes  a  step,  of 
which  he  gives  notice  to  the  Defendant,  and  is  allowed 
to  go  on.    The  Defendant  having  lain  by  during  the 
whole  of  this  time,  and  having  had  distinct  notice  that 
the  Plaintiff  was  proceeding  in  the  suit,  was  not  entitled 
afterwards  to  dismiss  the  bill  by  a  common  order. 

The  order  was  discharged  with  costs* 
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1829. 

In  the  Matter  of  the  several  Parishes  of  aToo.  7.  ss. 

LLANTRISANT,  &c. 

^■^HE  petition  related  to  the  administration  of  a  The  sixtieth 
-■-    charity.     By  an  oider  of  the  Master  of  the  Rolls,  ^Ic&^di 
dated  the  5th  of  Naoember  1827,  various  accounts  and  tothe  produo 
inquiries  were  directed,  with  the  usual  clause  requiring  ^^  papen 
the  parties  to  produce  before  the  Master  upon  oath  all  under  orden 
deeds,  books,  papers,  and  writings  in  their  custody  or  made  before 
power,  relating  to  the  charity.  ^  ^^^  ^^ 

den. 
Under  this  order  the  feoffees  of  the  charity  lands  .^  J'^J"^ 
carried  in  two  states  of  iacts;  and,  in  proceeding  on  these  the  discretioa 
states  of  fiicts,  such  of  the  deeds,  books,  maps,  and  SIcTdxti^h 

surveys,  as  were  then  considered  necessary,  or  were  order,  to  de- 
.  ,        termine  what 

required  by  the  other  part^r,  were  from  time  to  time  books  or  pa- 
produced.     Afterwards  the  petitioners  obtained  a  war-  P«"  •*»»!}  be 

1     -»*•         .     produced, 
rant,  requiring  the  feoffees  to  bring  into  the  Masters  though  the 

ofiBoe  all  deeds,  maps,  papers,  and  writings  relating  to  ^^^^l^ 
the  charity  estates.     The  feoffees  submitted  to  the  Mas-  which  he  is 
ter,  that  many  of  the  maps  and  deeds  were  mere  evidences  j^j^'tSe 

of  title  to  the  charity  lands,  and  could  be  of  uo  use  in  parties  to  pro- 

,        ,  dttce,  on  oath, 

prosecuting  the  inquiries  and  accounts  directed  by  the  ^  books  and 

order;  and  they  contended,  that,  according  to  the  sixtieth  V^V^^* 

of  the  new  orders  *,  he  ought  to  exercise  his  discretion 

in 


*  "  That,  where,  by  any  de-  to  be  left  in  his  office;  or  in  case 

cree  or  order  of  the  Court,  books,  he  shall  not  deem  it  necessaiy 

papers,  or  writings  are  directed  that  such  books,  papers  or  writ- 

to  be  produced  before  the  Mas-  ings  should  be  1^  or  deposited 

ter  for  the  purposes  of  such  de-  in  his  office,  then  he  may  give 

cree  or  order,  it  shall  be  in  the  directions    for    the    inspection 

^Mtedon  of  the  Matter  to  de-  thereof  by  the  parties  requiring 

Pennine  what  books,  pi^ersy  or  the  same,  at  such  time  and  in 

^tingi  are  to  be  produced,  and  such  manner  as  he  shall  deem 

^^lien,  and  for  how  long  tiiey  are  expedient'* 
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1829.  in  determining  what  books,  paperSf  or  writings  should 
I  th  M  tt  ^  produced.  The  Master  refused  to  exercise  such  a 
of  the  several   discretion,  and  on  the  4th  of  Dece^nber  granted  his  cer- 

Lt^BiLurT   ^"'^^^  ^*^  ^^y  "  ^^^  "®^  brought  in  before  him  upon 

&c  oath  the  several  deeds,  books,  papers,  and  writings,  in 

their  custody  or  power  relating  to  the  charity,  although 

they  had  been  duly  summoned  so  to  do.''     Upon  this 

cotificate  the  usual  four-day  order  was  obtained. 

The  feoffees  moved  before  the  Lord  Chancellor,  that 
the  order  of  the  4th  of  December  might  be  discharged^ 
or  that  it  might  be  referred  to  the  Master  to  inqaife 
and  certify  what  deeds,  maps,  books,  papers,  and  writ- 
ings were  proper  or  necessary  to  be  produced  before 
him  for  the  purposes  of  the  order  of  the  5th  oi  November 
1827,  and  when  and  for  how  long  a  time  they  were  to 
be  left  in  his  office;  and  that,  in  the  mean  time,  the  pro- 
ceedings under  the  order  of  the  4th  of  December  1828 
might  be  stayed. 

Mr.  Cockerellj  in  support  of  the  motion. 

Mr.  JVyattj  contra. 


Kifp.  28.  7%^  Lord  Chancellor. 

By  the  original  order,  made  in  November  1827,  the 
parties  were  required  to  produce  before  the  Master  all 
deeds,  books,  pikers,  and  writings  connected  with  the 
charity,  which  was  the  subject  of  the  petition.  In  No^ 
vember  1828,  the  Master  issued  his  warrant,  requiring 
the  trustees  of  the  charity  to  bring  into  his  office  all 
deeds  and  papers  relating  to  the  charity  estates.  The 
parties  afterwards  attended  before  him,  when  it  was 
urged  on  behalf  of  the  trustees,  that  the  Master  shouljd 

exercise 
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exorcise  his  discretion,  according  to  the  sixtieth  of  the        18S9. 
new  orders,  in   determining  what  books  and  papers  .  ^JT^MfliLr 
ahoald  be  produced  before  him,  and  how  long  they   of  the  several 
should  be  left  in  his  office.     The  Master  was  of  opinion  yfj"'""?; 
tlttt  he  coald  exerpise  no  discretion  on  the  subject,  and  ^c. 

that  he  could  only  certify  that  the  warrant  had  not  been 
complied  with.  On  the  4th  of  December  1838,  he  granted 
bis  certificate  of  default;  and,  on  the  same  day,  the 
usual  order  was  obtained  from  the  Court 

I  have  seen  the  Master.  It  seems  to  have  been  his 
opiuioD,  that,  as  the  .original  order,  requiring  the  pro- 
ducdon  of  the  papers,  bore  date  before  the  issuing  of 
Ae  new  orders,  it  was  doubtful  whether  the  sixtieth 
order  w^s  applicable  to  such  a  case ;  and  further,  as  the 
origimil  order  pronounced  by  the  Master  of  the  Rolls 
directed  that  all  papers  should  be  produced  on  oath, 
he  donbled  whether  he  had  any  discretion  to  decide 
that  some  of  them  should  not  be  produced. 

My  opinion  is,  that  the  sixtieth  order  applies  to  de- 
crees and  orders  made  before,  as  well  as  to  those  made 
ailer,  the  date  of  the  new  orders ;  and  I  do  not  think 
that  there  is  any  necessity  for  altering  the  usual  lan« 
gnage  of  decrees  and  orders,  which  extends  to  all  books, 
papers,  and  writings;  but  that,  the  terms  of  the  particular 
decree  or  order  being  general  and  most  comprehensive, 
the  Master  is,  nevertheless,  to  exercise  the  dbcretion 
given  him  by  the  sixtieth  order. 

The  order  of  the  4th  of  December  must,  therefore,  be 
suspended;  and  it  must  be  referred  to  the  Master  to 
determine  what  books  and  papers  are  to  be  produced, 
and  how  long  they  are  to  remain  in  his  office. 
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1829. 


Rolls. 

'Statements  in 
an  answer  are 
impeitinenty 
if  they  are 
neither  called 
for  by  the  bill 
nor  material 
to  the  defence, 
with  reference 
to  the  order 
or  decree 
which  may  be 
made  on  the 
bUl. 

Statements 
in  an  answer 
to  a  bill  of 
revivor,  which 
merely  shew 
irregularity 
and  miscon- 
duct in  the 
former  pro- 
ceeding in 
the  suit,  are 
imperunenL 


WAGSTAFF  v.  BRYAN. 

^T^HE  bill  in  this  case  was  merely  a    bill   of  re- 
vivor,  thoagh    some    of  the  allegations,     intro- 
ducing matter  which  was  only  matter  of  revivor,  were 
stated  by  way  of  supplement.     In   the  answer,  a  de- 
tailed account  of  the  proceedings  which    had    taken 
place  in  the  suit,  and  which  were  referred  to  in  the  hlUf 
was  introduced,  for  the  purpose  of  objecting  to  them  as 
irregular  and  oppressive ;  and  it  was  insisted  that  some 
of  the  orders,  which  had  been  made  in  the  cause^  ought 
to  be  set  aside^  and  that  money,  which  had  been  paid  ont 
of  Court  under  them,  ought  to  be  brought  back.     One 
continuous  portion  of  this  statement  extended  to  upwards 
of  ninety  folios.     On  a  reference  for  impertinence  die 
Master  had  reported  that  the  answer  was  not  impertinent; 
and  to  his  report  the  Plaintiff  took  exceptions. 

Mr.  G.  RichardSf  in  support  of  the  exceptions,  con- 
tended, that  long  and  prolix  statements  of  the  former 
proceedings  in  an  answer  to  a  bill  of  revivor,  were 
altogether  irrelevant.  If  the  Defendant  wished  to  com- 
plain of  the  former  proceedings,  he  ought  to  have  pre- 
ferred his  complaint  by  a  motion  or  a  petition. 

Mr.  Kindersleyj  conirdj  contended,  that  the  party  bad 
a  right  to  place  on  the  record  his  protest  against  the 
course  of  procedure  which  the  Plaintiff  had  adopted;  and 
more  especially,  as  he  would  have  a  right  to  read  htf 
answer  on  the  question  of  costs. 

The  Master  of  the  Rolls* 

The  question  is.   Whether  long  statements,  intro- 
duced for  the  purpose  of  showing  that  there  has  been 

irre- 
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imegalari^  and  misconduct  in  the  proceedings  of  the 
Plaiiiti£^  are  impertinent,  because  the  Defendant  can 
bave  no  advantage  of  them  with  reference  to  the  order 
of  revivor,  which  is  the  only  order  that  can  be  made 
on  this  bill.  In  my  opinion,  it  would  lead  to  great 
oppres8i<m,  if  a  defendant  were  at  liberty  to  introduce 
into  his  answer  matter  of  which  he  can  have  no  advan- 
tage, with  reference  to  the  proceeding  which  he  is  called 
on  to  answer* 


S9 


18S9. 


It  is  said,  that,  on  the  question  of  costs,  the  De- 
fendant might. have  the  benefit  of  this  answer;  as  he 
would  then  have  a  right  to  have  it  read,  and  these  state- 
ments would  show  the  injustice  and  irregularity  of  the 
Ptaintiffs  conduct.  But  the  Court,  if,  in  considering 
the  question  of  costs,  these  statements  were  pressed  on 
its  attention,  would  say,  that  it  is  not  in  this  mode  that 
proceedings  in  a  suit  ought  to  be  complained  of;  that, 
if  proceedings  are  irregular  or  oppressive,  parties  must 
take  the  proper  course  to  remove  the  irregularity  or 
remedy  the  oppression;  and  that  a  Judge^  will  not 
suppose  that  proceedings  have  been  irregular  or  op- 
pressive, if  the  proper  course  to  complain  of  them  has 
not  been  taken. 


The  principle,  on  which  I  proceed,  is,  that  nothing 
ought  to  remain  in  the  answer,  except  that  which  is 
called  for  by  the  bill,  or  would  be  material  to  the  defence, 
with  reference  to  tlie  order  or  decree  which  may  be 
made  on  the  bill.  This  answer,  therefore,  is  impertinent, 
in  so  fiur  as  it  brings  forward  a  case,  which  can  have  no 
effect  upon  the  order  of  revivor. 


Another  answer  to  the  same  bill  had  been  referred, 
fer  impertinence  on  the  same  ground,  after  the  new 

orders 
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1889*       orders  had  come  into  operation ;  and,  pursuant  to  the 

sixth  of  those  orders,  exceptions  had  been   filed^  de* 

scribing  the  particular  passages  which  were  considered 

to  be  impertinent*    Each  exception  included    a  great 

Form  of  portion  of  the  answer,  and  described  that  portion  as 

imptftineDce    extending  from  a  specified  word  in  a  specified  fblio^  to 

under  the  new  another  specified  word  in  another  specified  folio* 
orderk 

Mr.  Kinderdey  objected  that  the  exceptions  were  bad 
in  form.  Each  allegation,  he  said,  ought  to  have  been 
the  subject  of  a  separate  exception,  as  each  interrogatory 
must  be  made  the  subject  of  a  separate  exception,  wbere 
the  answer  is  complained  of  for  insufficiency ;  and  each 
exception  ought  to  have  stated  the  matter  complained  of 
as  impertinent. 

The  Master  ^  the  Rolls  held,  that  the  exceptions 
were  right  in  point  of  form.  The  only  object  of  the 
sixth  order  was,  to  inform  the  Defendant  what  par- 
ticular parts  of  the  answer  wete  complained  of  as  im- 
pertinent; and  that  information  was  given  him  with 
sufficient  certainty  by  this  mode  of  excepting. 


An  exception  The  greater  part  of  .the  matter  included  in  each 
^''*°*P^..£i  exception  was  impertinent,  according  to  the  principle 
any  part  of  laid  down  by  the  Master  of  the  Rolls  in  deciding  on  the 
indud^w  it  ^"^s^^r,  which  had  been  the  subject  of  the  first  refer- 
benotim-  enoe:  but,  with  respect  to  the  answer  which  had  been 
^^^  referred  under  the  new  orders,  Mr.  Kinderdey  submitted, 

that  the  Plaintiff  was  bound  to  make  out  that  the  whole 
of  the  passage  contained  in  each  exception  was  imperti- 
nent, and  that,  if  any  part  of  it,  however  short,  could  be 
shown  to  be  not  impertinent,  the  whole  of  that  exception 
must  fail. 

Mr. 
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Mr.  6.  Riehardsy  on  th^  other  band,  contended,  that,  1829. 
if  part  of  the  matter  included  in  one  exception  was 
impertinent  and  part  of  it  not  impertinent,  the  Court 
would  allow  the  exception  as  to  so  much  of  the  matter 
as  was  impertinent,  and  disallow  it  as  to  the  rest  Such 
had  hitherto  been  the  usual  course  of  the  Masters  in 
proceedings  on  exceptions  for  impertitience ;  and  it  was 
analogous  to  the  mode  of  proceeding  on  exceptions  for 
insaffidency.  A  different  rule  would  force  a  party  to 
make  each  separate  all^ation  the  subject  of  a  separate 
exception,  which  would  occasion  great  prolixity  and 
expense. 

7%tf  Master  of  the  Rolls  held,  that  each  exception 
must  be  supported  in  MOf  or  must  fail  altogether ;  that 
the  exception  must  be  overruled,  if  it  included  any  one 
passage  which  was  not  impertinent :  and  that  th^  sixth 
order  might  be  completely  evaded,  if  a  different  rule 
were  adopted ;  because  a  party  would  then  be  left  at 
Ubeity  to  file  sweeping  general  exceptions,  and  take  the 
chance  of  succeeding  on  some  small  portion  of  a  vast 
mass  of  matter. 


The  Defendant  succeeded  in  showing  that  each  ex- 
ception included  some  passage  which  was  not  im«* 
pertinent;  and  the  exceptions  were  disallowed. 
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Rolls. 
Nov,  10.  17. 

Where  a  ciifr- 
tomar^  tene- 
roent  is  free- 
hold, and  the 
lord,  bang 
only  tenant 
for  life  of  the 
manor,  pur- 
chases the  fee 
of  the  cus- 
tomary tene- 
ment, the 
seignorvis 
suspended 
durinff  the 
life  of  the 
lord,  but  re- 
Tives  at  his 
death,  and  the 
customary 
tenement 
descends  to 
his  heir. 

Where  the 
custom  of  a 
manor  re- 
quires a  bar- 
gain and  sale^ 
as  well  as  a 
surrender  and 
admittance^  to 
pass  the  cus- 
tomary tene- 
ment, the 
freehold  is  in 
the  tenant, 
and  not  in  the 
lord. 


BINGHAM  t;.  WOODGATE. 

TTNDER  family  settlements,  Jofin  LfOrd  Muncaster 
^^  was  tenant  for  life  of  the  manor  of  Muncasterf 
mainder  to  his  first  and  other  sons  in  tail  male; 
mainder  to  his  brother  Idnoiher  for  life ;  remainder  to 
the  first  and  other  sons  of  Lotadher  in  tail  male,  John 
Lord  MuncasteTj  at  three  different  times,  purchased  of 
tenants  of  the  manor  certain  customary  tenements,  which 
were  conveyed  to  him  and  his  heirs.  On  each  of  these 
three  occasions,  the  vendor  conveyed  by  a  deed,  the 
operative  words  of  which  were,  ^'  grant,  bai^n,  and 
sell  *y*  and  in  which  the  premises  were  described  ^*  as 
.customary  messuages  and  tenements  within  the  manor  of 
MuncasteTf  of  the  yearly  customary  fineable  rent "  of  a 
specified  amount:  and  he  also,  at  a  court  holden  for  the 
manor,  surrendered  the  premises  into  the  hands  of  Lord 
Muncaster^  to  the  use  of  him,  his  heirs  and  assigns. 

In  1812,  John  Lord  Muncaster  made  his  will,  whereby 
he  devised  all  his  manors,  lands,  and  hereditaments  to 
trustees,  and  tlieir  heirs,  upon  trust  to  sell;  and  he  died 
in  June  18 IS,  leaving  bis  only  child.  Lady  BalcarraSf 
his  heiress-at-law,  and  heiress  by  the  custom.  Upon  his 
death,  his  brother,  Lcnother  Lord  Muncaster^  became  te- 
nant for  life  of  the  manor.  He  died  in  1817;  and  then  hb 
son  AugusiiiSf  the  present  Lord  Muncaster^  who  was  not  of 
age  tUl  182S,  became  tenant  of  the  manor  in  tail  male, 
and,  afterwards,  by  sufiering  a  recovery,  acquired  the  fee. 
Lady  Bakarras  had  been  admitted  as  tenant  of  the  three 

cus- 


*  In  one  of  the  conveyances  the  words  were  **  grant,  bai^gaiD, 
sell,  and  surrender.*' 
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OQStoipary  tenements  purchased  by  her  ikther;  and  the 
admittance  stated  her  title  to  be  by  descent  from  him. 

The  suit  was  instituted  by  specialty  creditors,  for  the 
admiDistaition  of  the  estate  of  John  Lord  Muncastern 
Under  aa  order  for  the  sale  of  his  freehold  and  copy- 
h<dd  estates,  the  three  customary  tenements,  which  he 
bad  bought,  were  sold,  and  the  present  Lord  Muncaster^ 
became  the  purchaser.  The  usual  reference  as  to  title 
was  then  made ;  and,  before  the  Master,  an  objection  was 
taken,  that,  the  customary  estate  was  extinguished  by 
the  conveyance  to  John  Lord  Muncaster  in  fee ;  that  the 
three  customary  tenements,  as  part  of  the  demesnes  of 
the  manor,  became  subject  to  the  limitations  of  the 
manor ;  and,  therefore,  that  they  did  not  pass  by  the 
will  of  the  testator,  but  that,  upon  his  deatli,  and  the 
death  (^his  brother,  they,  as  parcel  of  the  manor,  became 
Tested  in  the  present  Lord  Muncaster  as  tenant  in  tail. 

The  certificate  of  the  steward  of  the  manor  as  to  the 
customs  was  in  the  following  words :  ^^  The  custom  of 
the  manor  of  Muncaster,  in  all  cases,  requires  a  cus- 
tomary tenant,  disposing  of  his  customary  estate,  to  ex- 
ecute a  conveyance  to  the  purchaser  in  addition  to  the 
surrender  and  admission.  On  the  lord  of  the  manor  of 
Muncaster  becoming  possessed  of  any  customary  estate 
within  the  manor,  the  same  would  become  free,  and, 
if  regranted  to  any  cme,  would  require  a  deed  of  con- 
veyance, but  no  admission  to  this,  if  the  lord  had  the 
perpetual  right  in  the  manor.  I  cannot  iind  a  single 
instance,  where  the  lord  of  the  manor  of  Muncaster^ 
holding  in  perpetuity,  has  ever  regranted  a  customary 
estate  within,  the  manor,  that  they  became  possessed  of. 
Every  purchase,  that  has  been  made,  is  still  held  in  the 
family.     The  above  is  the  custom  of  the  manor  of 

Muncaster!^ 

D  The 


iS 


1829. 

BiMOBAX 
V. 

WoooaATX. 
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1829*  The  Master  reported  in  favour  of  the  title;  aod  to 

L^  '  his  report  exceptions  were  taken  by  the  purchaseiv 


WoOlMtATXk 


The  question  on  the  argument  of  the  exceptions  was, 
whether,  by  the  iinion  of  the  fee  of  the  customary  tene- 
ment with  the  lord's  estate  ibr  life  in  the  manor,  the 
customary  tenements  were  extinguished;  or,  whether 
they  were  only  suspended  during  the  continuance  of 
the  life  estate,  and,  on  the  death  of  the  lord,  went  to  his 
heir-at-law  or  devisee. 

The  heir  concurred  in  the  sale;  and  there  was  no 
question  between  the  heir  and  the  devisees  in  trust. 

Mr.  Pepys  and   Mr.  Stuarij  in  support  of  the  es- 
oeptions. 

It  has  been  decided  in  Si.  Paul  v.  Viscount  Dudley 
and  Ward  (a),  that,  if  a  lord,  tenant  for  life  of  a  manor, 
with  remainder  over,  purchases  copyhold  lands  holden 
of  the  manor,  and  takes  the  surrender  to  himself  and 
his  heirs,  the  copyholds  are  merged,  and  become  sub- 
ject, as  parcel  of  the  manor,  to  the  same  limitadons 
with  it.  If,  therefore^  the  lands  purchased  by  Lord 
Muucaster  had  been  copyholds  in  name,  no  qoestion 
oooM  have  arisen :  and  Doe  v.  Danvers  (b)  shews,  that 
the  same  principle  applies  to  other  customary  tene- 
ments as  wdl  as  to  o^yholds.  In  Beoj^  v.  HmUwg^ 
lOM  {c\  Lord  EUeuboroi^k^  speaking  of  such  custom- 
ary estates  as  those  on  whidi  the  present  question 
arises,  says  (</),  ^  altbou^  these  appear  to  have  many 
qualities  which  do  not  properly  and  ordinarily  belong  to 
^nllenage  tenure^  either  pure  or  privilq^ed,  (and  out  of 

one 

V.AI<mn(v,S  Sun. 4-51579.  {d)  4Emii,t6S. 

{h)  T  JEBsif,  S99. 
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one  or  ather  of  these  species  of  villenage  atl  copyhold  is       ldS9. 
derived,)  and  also  have  some  which  savour  more  of    "  ■   -  ■ 
military  tenure  by  eseuage  uncertain^  which,  according  9. 

to  LHiletonj  sec.  99,  is  knight's  service ;  and,  although    Woodgats. 
they  seem  to  want  some  of  the  characteristic  qualities 
and  circnnstances  which  are  considered  as  distinguish- 
ing this  species  of  tenure^  viz.  the  being  bolden  at  the 
will  of  tliQ  lord,  and  also  the  usual  evidence  of  title  by 
copy  of  court  roll,  and  are  alienable,  also,  contrary  to 
the  usual  mode  by  which  copyholds  are  aliened,  viz.  by 
deed  and  admittance  thereon  (if,  indeed,  they  could  be 
immemorially  aliened  at  all  by  the  particular  species  of 
deed  stated  in  the  case,  viz.  a  bargain  and  st^le,  which  at 
common  law  could  only  have  transferred  the  use);  I  say, 
notwithstanding  all  these  anomalous  circumstances,  it 
seems  to  be  now  so  far  settled  in  courts  of  law,  that 
these  customary  tenant-right  estates  are  not  freehold, 
but  that  tbey  in  effect  fall  within  the  same  consideration 
as  copyholds,  that  the  quality  of  their  tenure  in  this 
Teq>ect  cannot   properly    any  longer  be  drawn   into 
qaestioo.     In  the  case  of  Stephefison  v.  Halloa),  Lord 
Monoid  and  Mr.  Justice  Denison  considered  it  to  be 
a  settled  point,  that,  in  the  case  of  customary  estates, 
*  the  freehold  was  in  the  lord/    And,  in  the  very  late 
case  of  Burrell  v.  Dodd  (i),  the  Court  of  Common  Pl^aa 
expressly  held  these  customaj-y  tenant-right  estates  not 
to  be  freeholds.''     These  customary  tenements,  there- 
fore, falling  within  the  same  consideration  as  copyholds, 
come  under  the  rule  established  in  SU  Paid  v.  Dudley 
and  Wwrdi  and,  by  the  surrenders,  the  customary  estates 
were  extinguished. 

If  the  customary  estates  were  extinguished  by  the  sur- 
renders, the  adfnlttance  of  Lady  Balcarrasy  as  entitled 

by 

(a)  3  Burrom,  1878.  (A)  9  Boi.  ^  Pv£,  378. 
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by  descent  from  her  fiitber,  was  altogether  null  and  Toid  ; 
nor  can  such  admittance  operate  as  a  new  grant  by  the 
lord.  Zouch  v.  Forse  (a),  Vernon  v.  Vernon.  (6)  HMfiist 
▼•  Clapham.  {c) 

Mr.  Knightj  Mr.  Presionj  and  Mr.  Simpiinson,  against 
the  exceptions. 

The  rule,  that  the  copyhold  is  extinguished,  if  the 
copyholder  in  fee  surrenders  to  the  lord,  whatever  the 
estate  of  the  lord  in  the  seigniory  may  be,  is  peculiar  to 
copyholds :  the  principle  of  it  is,  that,  in  contemplation  of 
law,  the  estate  of  the  copyholder  is  only  an  estate  at  the 
will  of  the  lord,  and  that,  by  surrender,  the  less  interest 
is  merged  in  the  greater ;  and  neither  the  rule  nor  the 
principle  can  apply,  where  the  freehold  of  the  lands  is 
in  the  tenant 


Whether  the  freehold  be  in  the  tenant  or  in  the  lord, 
is  matter  of  iact,  to  be  ascertained,  in  each  particular 
case)  by  the  mode  of  conveyance,  and  other  circum- 
stances which  mark  the  quality  of  the  tenure.  Here  the 
estate  will  not  pass  by  surrender  and  admittance;  there 
must  be  a  conveyance  from  the  grantor  to  the  grantee ; 
and  that  which  passes  by  the  conveyance  is  the  (ireehold : 
the  surrender  and  admittance  are  necessary,  only  to  mark 
the  change  of  tenancy.  In  WiUan  v.  Lancaster  {(I)  and 
Hmsty  V.  Grills  {e)y  the  decisions  proceeded  on  the  prin- 
ciple^ that  the  freehold  d  customary  lands,  bolden  by  a 
tenure  similar  to  that  which  exists  here,  was  in  the 
tenant,  and  not  in  the  lord.  CroaMer  v.  Oli^Sdd{g), 
Rogars  v.  Bradley.  (A) 

The 

(«)  7  Aotf,  1S«. 
ii)  T  JSflK,  S. 

(c^  I  r.jr.«oa 

(iQ  3  ite*.  109. 
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The  question  then  is,  Whether,  by  the  union  of  the  1889. 
freehold  estate  in  the  lands  with  the  seiimiory  durinir  the  *„  -  - 
life  of  Jbftn  LordMuncasierf  the  customary  freeholds  were  ». 

eKtingaished  or  only  suspended  ?     The  rule,  as  to  sus-   Wosooate. 
pension   and  extinguishment,  is  laid  down  by  Lord 
Coke  (a) — ^  Suspence,  in  legaU  understanding,  is  taken, 
when  a  seigniorie,  rent,  profit  apprender,  &c.,  by  reason 
ofunitie  of  possession  of  the  seigniorie,  rent,  &c^and  of 
the  land  out  of  which  they  issue,  are  not  in  esse  for  a 
time  et  tunc  dormiuntj  but  may  be  revived  or  awaked ; 
and  they  are  said  to  be  extinguished,  when  they  are  gone 
forever,  ettunc  moriutUw^  and  can  never  be  revived) 
that  is,  when   one  man  hath  as  high  and  perdurable 
an  estate,  in  die  one  as  in  the  other/'     To  the  same 
eflect  are  sections  559,  560,  561,  and  66^.  oi  LUtleUnu 
Cottoflis  Digest^  Suspension^  (A)4'(B).    Roe  v.   Ver^ 
non  (ft).  Doe  on  the  demise  ofNeaiy  v.  Jackson,  (c)     The 
doctrines  of  extinguishment  and  suspension  spring  from 
a  rule  of  tenure,  tiiat  no  one  can  be  lord  and  tenant  at 
the  same  time ;  and  the  suspension  or  extinguishment 
is  never  to  a  greater  extent  than  that  to  which  the  estate 
b  the  seigniory  and  the  estate  in  the  land  are  equal. 
The  customary  estates,   therefore,  though   suspended 
daring  the  life  of  John  Lord  Muncaster^  revived  on  his 
death* 

Mr.  Boupell  and  Mr.  Ljfnch^  for  other  parties  in  the 
same  interest 


The  Master  of  the  Rolls.  Nw.  17. 

A  lord  of  a  manor,  who  was  tenant  for  life  otily,  pur- 
chased the  fee  of  three  customary  tenements,  i^hich  were 

holden 

(a)  Co. IM.  513  a.        (ft)  5  Eati,  6i.        (c)  1  Bam. i  Cm,  4SS. 
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facdden  of  the  omnor,  and  wiiicfa»  iieoondiiig  to  the  cus- 
tom of  the  nonor^  were  oooTcyed  to  bin  by  bAr^in  and 
sale^  and  also  by  surrender.  The  custom  of  the  manor 
lequiring  a  bai^gain  and  sale^  as  well  as  a  sorrender  and 
admittance^  to  pass  the  customary  teneraeiltB,  they  ai^ 
pkAily  fredsold ;  and  Si.  Paul  v.  Li.  DmOiy  ^a)  and  Doe 
V.  DaHvgrs(b)  havei  therefore^  no  appKoalion.  The  neees- 
sky  of  smrender  and  admittance  k  probably  a  reamant 
of  the  ancient  tenure  of  vilieni^ne^  and  does  not  afiect  tbe 
fiwhdd  nature  of  the  interest,  although  it  prevents  die 
cnstoBieiy  tenement  from  being  strictly  of  freehokl 
tenore^  —  a  distinction  which  is  well 


The  question  dien  is,  What  b  the  e£fect  ef  the  mioa 
of  the  fee  of  the  customary  tenemeMs  with  the  estalie  ibr 
life  of  the  lord  ?  If  the  lord  had  been  seised  of  the  fee 
of  d^e  manor,  then  the  union  would  have  octiDguisbed 
the  customary  tenements;  but  extinguishment  takea 
place  only  when  the  two  estates  have  the  same  duratioii. 
The  lord  being  tenant  for  life,  the  effect  of  the  unioQ 
was  to  suspend  the  seigniory  during  the  life  of  the  lord» 
Ux  a  man  cannot  at  the  same  time  be  lord  and  tenant : 
but,  at  the  death  of  the  lord,  the  seigniory  was  revived, 
and  the  fee  of  the  customary  tenements  descended  to  hia 
heir-at-law.  This  doctrine  is  fully  stated  in  Litdetcn^ 
sections  559,  560,  561,  and  in  Lord  Cok^s  Commentary 
on  those  sections. 


The  Master's  report  is,  therefore,  correct;  and  the 
exceptions  must  be  overruled. 


(a)  15  Km.  1S7. 


(6)  7  Eoit,  299. 
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MILES  V.  LANGLEY.  ***^- 

Nov.  19. 

V  ^ItENCHARD  was  owner  of  the  Abbots  Leigh  estate.  Where  the 

which  consisted  partly  of  certain  lands  called  Wood"  ^J|ll^'a°pup- 
dose.      An  adjoining  messuage  and  certain  other  lands,  chaser  is  not 
of  which  one  acre  and  a  half  constituted  part  of  a  close  inquire  of  the 
cmUed  CvUh&ySy  were  holden  by  Ames  Hellicar  under  the  ^^^  occupier. 
College  of  Winchester^  by  a  lease  for  twenty-one  years^  nature  of  his 
renewable  by  custom  at  the  end  of  every  seven  years*  ^*l^'  , 
The  portion  of  Cullhays  comprised  in  Hellicar's  leasee  agreement  of 
beuig  at  some  distance  from  the  other  lands  demised  by  f^^^5^  ^^ 
the  collc^ge^  had  been  in  the  occupation  of  Irenchard:  held  lands 
and,  in  1798,  he  and  Hellicar  entered  into  an  agreement  lease  and  ^ 

to  exchange  a  part  of  Woodclose.  which  was  immediately  ^®  ^^^,  ®^ 

an  adjoining 
adjoining  to  the  college  lands,   for  Hellicar's  part  of  estate,  B. 

CtdUiays ;  the  exchange  being  to  continue  so  long  as  the  occupied  part 

parties,  or  those  claiming  under  them,  were  entitled  to  lands,  and  J. 

the  respective  properties.  Jll-Tft 

resioue  of  the 

In  1810,  the  Plaintiff  Miles  became  the  purchaser  of  l«schold,  part 
'  ^  of  ^.s  estate; 

the  Abbots  Leigh  estate.  The  lands,  acquired  under  il  having  b&- 
the  agreement  of  1798,  were  comprised  in  the  convey-  ^m^th^  col- 
to  him:  and  he  had  been,  ever  since  1810,  in  the  lege  leasehold 


was  sold  and 

ooci^tion  of  them,  and  bad  enclosed  them  in  bis  park*   ^|^,  described 

in  the  par- 

Ames  Hellicar  renewed  his  lease  from  time  to  time;  JJS^^J^wj^te 
and  by  bis  will,  dated  in  1811,  devised  the  leasehold  to  the  residence 
bis   son    Thomas  Hellicar*      He    died ;    and    Thomas  that  the  pur- ' 
Hellicar  entered  into  possession  of  that  part  of  Wood-  ^^^^  ^^  ^^^ 
dose  which  had  been  given   in   exchange  for  part  of  sidered  as 
Cidlhaysj  and  of  all  the  premises  comprised  in  the  lease,  IJa^ngi^pljcd 

except  that  part  of  CuUhays.  agreement  of 

T„  exchange,  and 
^"  that  he  had 

a  right  to  recover  fa^*  ejectment  that  portion  of  the  leasehold  which  was  in  Jff.'s 

occupation. 
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In  181 9»  Thomas HeUicar  became  bankrupt;  and  his 
assignees  put  up  the  leasehold  to  sale  by  public  auction. 
In  the  particulars  of  sale,  the  premises  were  described 
as  a  dwelling-bouse  with  lawn,  and  about  four  acres  of 
land  attached  *,  two  hot-houses,  &c.,  'Mate  the  residence 
of  Thomas  HeUicar ; "  and  the  tenure  was  stated  to  be 
leasehold  under  the  college,  at  a  quit-rent  of  7/.  a  year. 
LangUy  became  the  purchaser.  At  the  time  of  the 
purchase,  he  had  no  actual  notice  of  the  agreement  of 
exchange  between  Trenchard  and  Ames  HeUicar ;' and 
he  entered  into  possession  of  the  exchanged  part  of 
WoodclosCy  considering  it  to  be  land  comprised  in  the 
lease  from  the  college.  That  lease  he  renewed,  and 
assigned  it  to  his  sisters  the  Defendant^;  who,  being 
afterwards  informed  of  the  agreement  of  exchange  en- 
tered into  in  1798,  refused  to  ratify  it,  and  brought  an 
ejectment  to  recover  that  part  of  CuUhays  comprised  m 
the  college  lease,  which,  ever  since  1798,  had  been  in 
the  possession  of  the  owners  of  Abbots  Leigh, 

The  present  bill  was  filed  for  an  injunction,  and  to 
have  the  agreement  of  exchange  specifically  performed. 

The  first  question  was,  whether  Ijangley,  having  the 
legal  estate  in  that  part  of  CuUhays  which  he  sought 
to  recover,  was  bound  by  the  agreement  of  exchange 
between  Trenchard  and  the  elder  HeUicar.  That  ques- 
tion depended  upon  another, — namely,  whether  hangley^ 
although  he  had  na  express  notice  of  the  agreement,  had 
not  implied  notice,  inasmuch  as,  at  the  time  of  his  pur- 
chase, the  Plaintiff  was,  under  that  agreement,  in  pos* 
session  of  the  exchanged  part  of  CuUhays^  which  was 

comprised  in  the  college  lease. 

Sir 

*  This,  it  was  suggested  at  the  purported  to  demise  a  **  mes- 

bar,  was  the  description  of  the  suage,  orchard,  garden,  stables, 

premises  in  the  college  lease;  and ^t^  acres  of  land,  with  the 

the  lease,  as  stated  in  the  bill,  appurtenances.*' 


CASES  IN  CHANCERY.  4^1 

Sb  Charks  WethereU  and  Mr*  tVUbraham^  for  the        1889. 

The  possession  of  a  tenant  or  occupier  is  notice  to 

a  purchaser  of  the  actual  interest  which  such  tenant  or 

occupier  has  in   the  premises,  Daniels  v.  Davison,  (a) 

Part  of  the  premises  which  Langley  bought,  were,  at 

the  time  of  the  purchase,  and  had  been,  for  many  years 

before,  in  the  possession  of  the  Plaintiff  Jlfi/^5.*  Langky^ 

thereibre,  had  notice  of  the  title  of  Miles  —  in  other 

words,  of  the  agreement  of  1798.     He  can  escape  from 

this  conclusion  only  by  saying,  that  he  did  not  know 

that  the  lands  occupied  by  Miles  were  part  of  the  lands 

comprised  in  the  lease.     Whether  he  had  actual  know* 

ledge  of  the  &ct  or  not,  is  immaterial ;  every  purchaser 

must  be  presumed  to  know  what  the  lands  are  which 

are  indoded  in  his  contract     Can  Langley  be  heard  to 

say,  that  the  exchanged  portion  of  CuUJuys  is  part  of  the 

leasehold  which  he  purchased,  and  yet  that  he  shall  be 

considered  at  the  same  time  as  not  having  been  aware^ 

when  be  made  the  purchase,  that  the  leasehold  did 

comprise  a  part  of  CuUhays  ? 

The  premises  are  described  in  the  particulars  of  sale  as 
havii^  been  '*  late  the  residence  of  Thomas  HeUicarP 
Thomas  HelUcar  had  occupied  part  of  Wbodclose  along 
with  them;  and  Larigley  supposed  he  was  contracting 
for  premises  which  included  that  part  of  Woodclose*  He, 
therefore^  had  implied  notice  of  the  agreement,  under 
which  Wbodclose  had  been  occupied  by  Thomas  HelUear. 

In  short, 'Ziaitgii^  either  meant  to  purchase  the  pre- 
mises which  had  been  actually  occupied  by  HelUcar^  or  h6 
meant  to  purchase  the  very  premises  which  now  appeal: 
to  be  comprised  in  the  college  lease.     In  the  one  casCf 

.   he 

(a)  10  Yes.^A9. 
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16Se.       bt  h«8  gotten  all  that  he  meant  to  get(  in  tiw  ether,  be 
must  be  presumed  to  have  notice  of  the   titles  nndcr 
which  part  of  the  premises,  comprised  in  the  leasee  were 
occupied  by  Jiffies.  *    If  he  thought  he  was  purchasing 
CuUhays^  he  was  bound  to  inquire  of  Miles,  under  what 
tide  he  held  it;  and  if  he  forbore  to  make  such  inquiry, 
in  consequence  of  his  not  having  been  aware  that  he 
was  purchasing  CuUkaySj  he  surely  cannot  be  ia  a  better 
situation  with  respect  to  his  rights  as  against  the  Plain- 
ti£^   than  if  CuUhaifs  had  been  expressly   within  his 
contemplation,  as  part  of  the  property  of  which  he  in- 
tended to  be  the  purchaser. 

Mr.  Titmey  and  Mr.  Benson^  contra, 

7%e  Master  of  the  Rolls. 

In  this  case  the  first  question  is,  Whether  the  LangUys 
having  the  legal  estate  in  that  part  of  CuUAaySf  which 
they  have  sought  to  recover,  are  bound  by  the  agreement 
of  exchange  between  Trenciard  and  Jbaes  Htnnikern 
And  it  has  been  argued  for  the  Plaintiff,  that,  akbouglt 
IjangUy  had  no  express  notice  of  the  agreement,  yet 
he  had  implied  notice;  because  the  Plaintifl^  at  the  ttoie 
oiLamglejfs  purchase^  was  in  possession  of  the  exchanged 
part  of  Cacfl%ay%  which  was  comprised  in  the  college  lease, 
and,  therefore^  upon  the  principle  of  the  case  oi  DankU 
V.  Davison^  decided  by  Lord  Eldon^  Langlq  must  be 
taken  to  have  known  the  title  under  which  the  Piaintiff 
held  the  exchai^ged  land. 

In  Daniels  v.  Davison  Lord  EUon  hekl^  that  a  par- 
chaser  was  bound  to  inquire  of  the  occupier  of  the  land 
which  he  was  about  to  purchase  what  was  the  tide 

under 

•  TaylarT.  5tf&6ertf,  9  Fet^JuM.  437.    ffoB  ▼.  SmitA,  14  rney, ««. 
JUem  T.  Amtkct^^  1  Af<rr.  SS9. 
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mder  which  he  oceiqiied,  and  wias  therefore  to  be  oon* 
sidered  «s  haviag  kuplied  Dotke  of  the  neMre  of  thM 
title.    That  principle  has  no  application  here ;  htm^kq 
being  totally  ignorant  of  the  fact,   that  the  Plaintiff 
oocopied  any  land  coinprised  ih  the  lease  whidi  he  pur- 
chased, «-*- the  exchanged  land  of  Woodclou  making  up 
theqoandty  deaeribed  in  the  college  lease.     If  it  be  said 
diat  LtmgUg  esigbt  to  have  inquired  ^f  the  baaknipi 
Thomiu  HMicor^  what  was  the  natan  of  the  title  under 
which  he  occupied  Woaddotey  the  answer  is,  chat  the 
bsnkmpt  imb  oot  then  in  the  oceupatioD  of  Wooddmei 
shfaon^  he  had  been  ao  before  his  bankruptcy;  and 
Lord  EldofCs  principle  in  Damiets  ▼•  Davi$m  tbniKMv 
where  the  possession  is  vacant,  be  extended  to  the  last 
oocnpier. 


1«20. 


My  opinion,  therefore,  is,  that,  as  iMfigley  had  no 
notion  either  express  or  implied,  of  the  equitable  agree- 
ment under  which  the  Plaintiff  claims,  the  Defendants 
have  a  right  to  avail  themselves  cf  their  legal  title ;  and 
the  bill  most  be  dismissed  with  costs* 


COCKLE  V.  WHITINO. 


Rolls. 
Nov,  SO* 


AT  the  hearing  of  the  cause  in  J%  1829,  the  bill  ^^^'l^^f^^ 
^^  had  been  dismissed  with  costs ;  and,  the  Plaintiff  the  hearing 
having,  a  short  time  before,  left  England  on  a  voyage  to  Jh^*i^nJ|tf "J^ 
the  South  SeaSf  the  Defendants  presented  a  petition,  then  out  of 
praying  that  the  solicitors  of  the  Plaintiff  might  be  or-  Jjon  *^Vthe 

dered  to  pay  to  them  the  taxed  costs  of  the  suit,  or  that  Plaintiff's  suit 

•  be  so  frivolous 
1^  and  vexatious, 
that  the  bill 
could  not  have  been  filed  btmdjlde  in  expectation  of  a  favourable  decree — or  if  the 
sotidtor  of  the  Plaintiff  guarantee  his  client  against  the  costs  of  the  suit — the  Court, 
upon  the  petition  of  the  Defendant,  will  compel  the  solicitor  of  the  Plaintiff  to  pay 
toe  taxed  costs. 
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J829.       tt  migiit  be  referred  to  the  Master^  to  iaquire  under 
'^  '  *  '     what  cJrcomstances  the  rait  had  been  oommenoed  and 

COCILI 

p.  carried  on. 

Whitimo. 

The  petition  was  founded  on  two  groonds  ;  first,  that 
the  suit  was  so  frivoloos  and  vexatioos,  that  it  could  not 
have  been  instituted  bomafde^  in  expectation  of  a  fistvonr* 
able  decree  of  the  Court,  but  was  intended  merdy  for 
the  purpose  of  exacting  money  from  the  Defendants,  as 
the  price  of  avoiding  litigation ;  and,  secondly,  that  the 
solicitor  of  the  Plaintiff  had  guaranteed  his  client  against 
the  expenses  of  the  suit,  and  that  it  was,  in  truth,  there- 
fore^ the  suit  of  the  solicitor. 

Mr.  Khighi  and  Mr.  Jacob  in  support  of  the  petition, 
cited  Dungey  v.  Angooe.  {a) 

Mr.  Bickersieih  and  Mr.  PhiUimore^  contrd. 

"  The  Master  ^the  Rolls  stated,  that,  if  the  petitioner 
had  established  either  of  the  two  grounds  npon  which 
the  petition  proceeded,  he  would  have  made  an  order 
according  to  die  prayer  of  the  petition ;  bat  that  it 
appeared  to  him,  that  a  decree  in  &vour  of  the  Plain- 
tiff might,  under  the  circumstances,  have  been  band/de 
expected,  and  that  the  weight  of  evidence  was  against 
the  allegation,  that  the  solicitor  of  the  Pkindff  had 
oigaged  to  guarantee  his  client  against  the  costs  of 
die  suit 

(«}  8  r«i.  JQn.504^  su. 
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1889. 


FEREDAY  r.  WIGHTWICK.  ^"^ 

3rov.  19.19. 

TN  this  caaCf  six  persons,  having  taken  a  lease  for  yean  Where  a  leeie 

of  certain  mines,  and  also  another  lease  of  the  surfiu^e  2ai«n°S  dx 

lands  under  which  the  mines  were  situated,  worked  these  pertons»  for 

mines  and  oocopied  the  surface  lands,  as  a  joint  and  wM>^rSem 

partnership  concern,  dividing  the  same  among  them  in  inpartnenlup, 

equal   shares.     One  of  these  six  persons,  Daion  by  naging  partner 

namew  assiimed  his  shares  by  way  of  security  for  money  becomes,  m  the 
^*  '       •'  '  ^    coaneoffuch 

advanced,  and  then  became  bankrupt.     He  had  been  management, 
manager  of  the -concern,  and  was  greatly  indebted  to  it  ^econcom. 

at  the  time  of  hi^  bankruptcy.  hb  interest  io 

the  partner- 
ship is  in  the 

The  present  bill  was  filed  by  such  of  the  original  ^  Pj*^  "P- 

partnen  as  continued  to  be  interested  in  the  concern,-  gatisfy  his  debt 

and  by  other  persons  who  either  were  the  representatives  to  Ac  concern, 

of  deceased  original  partners,  or  claimed  as  purchasers  annui^  is 

of  shares.    The  prayer  was,  that  the  partnership  pro-  Sm^y^Jl 

perty  might  be  sold,  and  the  partnership  accounts  taken,  to  be  paid 

and  that  it  might  be  declared  that  the  shares  of  the  and,*?t^e 

partner,  who  had  become  bankrupt,  ought,  in  the  first  ianietune^pro* 

a  1  •      «      missory  notes 

place,  to  be  applied  in  repaying  to  the  partnership  the  are  giTen  fay 

debt,  which  he  had  incurred  in  the  management  of  the  ^^  grantee 

^  fortbejpay- 

ooncem.  ment  or  each 

half^year^s 

annuity  when 

The  principal  question   in  the  cause  was,  whether  it  becomes 

the  Plainti£&  were  entitled  to  the  relief  last  stated :  np^^rs  that 

the  Defendants,  who  cimmed  under  the  bankrupt  partner,  the  several 

halryearly 
insisting,  that  the  common  principles  of  partnership  were  payments  win 

not  applicable  to  the  case  of  mines,  which  were  of  the  ^^y  ^®  P'^ 
^^'^  chase-money 

nature  of  real  property.  with  interest, 

exceeding  the 

Mr.  Bickersteik  and  Mr.  Bolfe^  for  the  Plaintifis.  ^^  the 

transaction  is 


As  the  mines  have  been  worked,  and  the  surface  has 
been  used  at  the  common  expense  of  all  the  partners,  and 


nsonous. 
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tor  their  commoD  profit,  the  lease  mast  be  ooosidered 
eeqnired  for  the  porposes  ofm  pertnenhip  concern.   Such 
ao  interett  in  oiiDCff  M  cauBCi  hera^  it  cowidered,  not  as  st 
joint  interest  in  lands,  bat  as  m  partnership  in  trade:  Storjf 
▼•  Lord  IVind9or{a\  Onrntka^T.  Mgale{b)f  Jefftrys  ▼. 
8miih.*{c)    In  the  latter  case,  Lord  Bldon{d)  adopts 
and  sanctions  the  observation  of  Lord  Harimicke^  '^tbat 
•  coUierj  is  to  be  conndered  in  the  nature  of  a  trade, 
and  where  persons  have  a  different  interest  in  it,  it  is  to 
be  regarded  as  a  partnership.'*    In  Cramkajf  ▼.  Maule^ 
Lord  Ekhn^  speakii^  of  leases  of  coal  mines  and  ircHi 
works,  says(e),  **  It  seems  diflleolt  to  establish  that  this  is 
an  interest  in  land,  distinct  from  a  partnership  in  trade  — 
a  mere  interest  in  land,  in  whidi  a  partition  could  take 
place ;  for  when  persons,  having  purchased  such  an  in- 
terest, manufacture  and  bring  to,  market  the  prodnce  of 
the  land,  as  one  common  fund  to  be  sold  for  dieir  com- 
mon  benefit,  it  may  be  contended  that  they  have  entered 
into  an  agreement,   which  gives  to  that  interest  the 
nature,  and  subjects  it  to  the  doctrines,  of  a  partnership 
trade  ;**  and  the  order  made  in  that  case  amounted  to  a 
decision,  that  the  lessees  were,  as  to  the  woricing  of  the 
mines,  partners  in  trade. 


The  consequence  is,  that  these  leases,  being  in  the 
nature  of  general  partnership  properQr,  must  be  sold, 
now  that  the  partnership  is  dissolved ;  and,  «as  each  part- 
ner's portion  of  the  proceeds  of  the  sale  must  be  first 
applied  in  dischai^ing  any  debt  which  may  be  due  from 
him  to  the  company,  the  incumbrancers  of  TWfon's 
sharesb  and  7krfofi*s  assignees^  will  not  be  entitled  to  any 
thing,  till  the  whole  debt  is  satisfied  which  Thrion  has 
incurred  to  the  concern. 

Mr. 

(«)  t  Mk.$SO.  (I)  1  Jme.  ^  WmBk. aos. 

(A)  1  Swmut  495*  («)  1  ^iMBMl.  518. 

(r)lJbr,«ir«At.S98. 

^  ■ 
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Mr.  lAH)ai^  fer  DefeodaBta  in  tbe  same  interest  with        189d» 
the  Plaintifi. 


Mr»  Tlnntyy  for  die  ass^ees  of  Turton. 


Mr.  PenAerton  and  Mr.  Wilson^  for  iaeiambrancers  of 
Tkrtonfs  shares,  cotttra^ 

CraxcsAay  ▼.  Maide  was  not  a  case,  in  which  tenants  in 
oommon  of  certain  mines  concurred  in  working  them 
and  selling  the  produce.*    In  that  concern,  large  quan- 
fities  of  iron  were  manu&ctured,  sometimes  from  the 
materials  obtained  from  the  premises  which  were  in 
lease  to  the  partners,   and  sometimes  from  materials 
purchased   elsewhere.      The  proprietors  were  in   the 
habit  of  making  very  considerable  purchases  of  iron-ore, 
pig  iron,  finers*  metal,  old  wrought  iron,  and  naval  and 
ordnanoe  stores,  for  the  purpose  of  manufacturing  these 
materials  into  various  sorts  of  iron,  and  re-selling  thekn 
in  a  manu&ctured  state :  it  was  expressly  stated  that  these 
purchases  were  made  with  a  view  to  profit  by  manufac- 
turing the  articles  so  bought  into  iron  for  resale,  and  not 
merely  for  the  purpose  of  improving  by  mixture  the  iron 
of  the  works,  or  bringing  it  in  a  better  state  to  market : 
and,  from  the  first  establishment  of  the  works,  the  iron, 
stone,  coal,  and  limestone,  produced  from  the  mines  in 
lease,  had  never  been  sold  in  their  natural  state,  except 
a  small  quantity  of  coal.     Under  such  circumstances,  it 
was  impossible  to  say,  that  there  was  not  a  partnership 
trade;   but  if  the  parties   had   merely   concurred   in 
working  mines  demised  to  them  as  tenants  in  common. 
Lord  Eldon  would  have  applied  a  difierent  rule  of  de- 
cision, (a)     •*  With  respect,"  said  he,  •*  to  mere  joint  in- 
terests 

(a)  1  Swamt.  532,  525. 
•  See  1  Swanti.  524, 5£5. 
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1629.       terests  in  land,  I  apprehend  the  rule  to  be  different : 
the  parties  then  becoming  tenants  in  commoDy    each 
cannot  call  on  his  companions  to  concur  in  a  sale,  but 
must  sell  his  own  interest.     It  is  said  that  this  is  onljr 
the  case  oF  a  tenancy  in  common  of  a  mine ;  if  so,  I 
think  that  the  doctrine  with  respect  to  land  would  applj, 
and  not  the  doctrine  with    respect  to  trading   part- 
nerships/'     In  Jeffhys  v.   Smithy   the  order    for   the 
appointment  of  a  receiver  proceeded,  not  on  the  notion 
that  the  Court  was  dealing  with  a  trading  partnership,  but 
on  the  principle,  that,  **  {a)  where  there  are  part-owners 
of  a  mine,  and  they  cannot  by  contract  agree  to  appoint  a 
manager^  this  Court  will  manage  it  for  them.''     ^^  Her^" 
says  Lord  Eldon  (&],  <<  there  are  twenty  shares ;  and  if 
each  owner  may  employ  a  manager  and  set  of  workmen, 
you  destroy  the  subject  altogether:  it  renders  it  impos- 
sible to  carry  it  on.     It  appears  to  me,  therefore,  upon 
general  principles,  without  reference  to  the  particular 
circumstances  of  any  case^  that,  where  persons  are  con- 
cerned in  such  an  interest  in  lands  as  a  mining  concern 
is,  this  Court  will  appoint  a  receiver,  although  they  are 
tenants  in   common  of  it"    There  is  no  case  which 
carries  the  doctrine  further  than  Crawsha;/  v.  Maide.    Jf 
the  rules^  which  are  applicable  to  common  trading  part- 
nerships, were  to  be  extended  to  part-owners  of  mines, 
it  is  difficult  to  foresee  what  consequences  would  follow, 
affecting  interests  of  the  greatest  magnitude,  and  placing 
many  individuals  of  the  highest  rank  and  fortune  in 
situations  .which  they  never  contemplated. 

If  this  mining  concern  had  been  a  partnership  in 
trade,  it  would  have  been  terminated  by  the  death  or 
bankruptcy  of  any  of  the  parties ;  and  none  of  the  lessees 
could  have  assigned  his  share,  without  the  concurrence 

of 

(«)  1  Jm:.^  Walk.Z(XU  {h)  1  Jae.^  WaOt.ZOS. 
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of  die  rest.    Here  the  abares  were  traoffecal^le  without  l%S9i 

Ae  concurrence  of  the  olher  part-owners ;  and  the  con«  *J  '  -  ■   ' 

cem  was  not'  dtssolyed  by  the  death  or  bankruptcy  of  f» 

my  of  then.     It  had,  therefore,    none  of  the  cba-^  ^'^^^ff^^ 
lacleristus  of  a  paitnerdhip. 

Even  if  we  call  this  concern  a  partnership,  it  must  be 
conceded,  that  all  the  usual  qualities  of  a  trading  partner- 
ship do  not  belong  to  it :  and  by  what  rale  are  we  to 
distinguish  such  of  the  qualities  of  dn  ordinary  trading 
partnership,  as  belong  to  a  concern  like  this,  from  such 
of  them  as  do  not  belong  to  it? 

On  the  whole,  the  parties  interested  in  this  concern 
must  be  considered  as  tenants  in  common  of  the  mines 
and  other  premises  comprised  in  the  leases ;  and  one 
tenant  in  common  of  real  estate  cannot,  in  respect  of  a 
debt  due  from  him  to  another  tenant  in  common,  claim 
a  lien,  independendy  of  specific  contract,'  on  his  debtor^ 
undivided  share  of  the  teal  estate. 

Tke  MAstER  of  the  Rolls.' 

The  general  principle  is,  that  all  property,  acquired 
for  the  purpose  of  a  trading  concern,  whether  it  be  of  a 
personal  or  real  nature,  b  to  be  considered  as  partner- 
ship property,  and  is  to  be  first  applied  accordmg(y  in 
satisfaction  of  the  demands  of  the  partnership.  It  is 
true,  a  mining  concern  dilfiers  in  some  particulars  from 
a  common  partnership: — the  shares  are  assignable,  and 
the  death  or  bankruptcy  of  the  holder  of  shares  does  not 
operate  as  a  dissolution: — but  it  has  been  repelatedly  held 
to  be  in  the  nature  of  a  trading  concern.  In  Crcptoshcnf 
V.  Matde^  Lord  Eldon  expressed  a  doubt,  whether,  if 
persoDs;  previously  entitled  as  tenants  in  common  to 
mines,  were  to  form  a  mining  concern,  the  general  prm- 

E  ciples 


J 
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ISfid*       ciplefl  of  a  partnenhip  wcmiM  apply  to  such  a  ctse^  and 

*      '  I  am  not  aware  that  the  particular  point  has  ever  been 

fr.         ^  decided ;  but  the  diitinction  here  is,  tliat  the  interest  in 

WiMtwicft.   ^^  mines  was  expressly  acquired  for  the  purpose  of  a 

partnership,  and  the  general  principle  is  therefore  to  be 

applied  to  it. 


The  Defendant,  Wighimck^  claimed  under  Turton^  as 
the  purchaser  of  an  annuity  of  664/,  18^.  for  the  term  of 
eleven  years  and  a-half.  This  annuity  was  secured  on 
Turton^s  shares,  and  the  eonsideration  paid  for  it  was  a 
sum  of  4000/.  The  purchase-deed  contained  a  covenant 
to  pay  the  annuity  half-yearly ;  and  the  bankrupt  also 
gave  to  the  purchaser  twenty-three  promissory  notes, 
being  each  for  a  half  year's  payment,  payable  respec- 
tively at  the  successive  times  when  the  successive  half- 
yearly  instalments  of  the  annuity  would  become  due. 
It  appeared  in  evidence,  that  the  twenty-three  half- 
yearly  payments  would  pay  the  sum  of  4000/.,  together 
with  interest  at  nearly  12/.  per  cent  per  annum ;  and 
a  question  was  made.  Whether  this  transaction  was 
usurious. 

» 

Mr.  Bickerstethj  Mr.  JRo^,  and  Mr.  LovtU. 

Annuities  for  laves  have  been  held  not  to  be  within 
die  statute  against  usuiy,  because  the  principal  of  the 
purchase-money  is  put  in  hazard  by  reason  of  the 
uncertain  duration  of  human  life :  and  it  is  a  mere  con- 
tingency, so  &r  as  dq>ends  on  the  contract  for  the 
purchase  of  the  annuity,  whether  the  grantee  will  ever 
receive  back  the  principal  sum  advanced  by  him.  Here 
there  is  no  contingency ;  neither  principal  nor  interest 
is  put  in  hazard ;  the  contract  is,  that,  in  consideration 
of  4000/.,  twen^-three  successive  half-yearly  payments 
shall  be  made  to  VFightdoick :  and  the  amount  of  these 

twenty- 
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twenlj^diree  payaieiils  is  such  as  will  repboe  the  4000/^        ld29w 
with  1 2  per  cent  interest     Such  a  coDtraet  is  clearly  in     ^  '   -    -^ 
noiatieB  of  the  statute*    In  Z>9e  v.   GoocA(a)»  Mr.  «« 

Jwdce  B^flttf  sajs,  "  In  that  case  (via.,  the  case  ef  a  ^^^»^^^^ 
Ufe^annrnty)  the  principal  ia  in  hafisard  from  the  uncertain 
dnratioii  of  Ii&  Here  it  ia  in  the  nature  of  an  annuitj^ 
fat  yeaiVy  and  there  \a  no  case  in  which  such  an  annuity 
has  been  held  not  to  be  usurious,,  where»  on  calculation^ 
it  appeared  that  more  than  the  principal^  together  with 
legal  interest^  is  to  he  received.'^ 

Mr*  PeaiarUm  and  Mr.  Wibonf  coutrd. 

The  only  aatbority,  cited  to  impeach  this  transaction, 
is  the  dictum  of  Mr.  Justice  Bayley.  He  does  not  say, 
that  an  annuity  for  a  certain  number  of  years,  which 
win,  in  the  whole,  yield  more  than  the  amount  of  the 
purcbase-money  with  legal  interest,  is  usurious :  but  he 
states,  that  there  is  no  case  in  which  such  an  annuity 
bss  been  held  not  to  be  usurious ;  and  in  that  assertion 
he  is  unquestionably  mistaken.  In  Finch  ▼•  Tanfield  (&), 
Ttay^dd,  in  consideration  of  5662.  1S««  iJ«t  granted  to 
findi  vi  annuity  of  1 S02.  for  twenty-three  years.  In 
ColierM  t.  Harrington  (c),  a  rent  certain  of  20/.  for 
dght  yeai^  and  a  contingent  rent  of  the  same  amount 
for  two  years  longer,  were  granted  in  consideration 
of  lio/L  These  cases  were  held  not  to  be  within  the 
statutes  of  usury ;  and  yet,  in  each  of  them,  the  annuity 
for  a  number  of  years  certain  would  exceed  the  amount 
of  the  purchase-money,  with  interest  at  10  per  cent.  *, 
which  was  then  the  legal  rate.  In  Bame  v.  Bellasys  {d)f 
the  contract  upon  a  loan  of  1002.,  made  in  June  or  July^ 

was, 

(a)  3  Bam,  ^  Aid.  660.  (c)  Brouml.  180. 

{b)  1  And.  121.  pi.  169.    Cro.        (d)  Sid.  188. 
JE&.S7. 

*  37  Hen,  8.  c.  9.  and  13  EH*,  c.  s. 
E  3 
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I  i82j^.       wa^  that  the  borrower  should  pay  to  the  lemkr  40t 

'  Upon  the  20th  of  January  and  20th  of  Jafy,  by  equiu 

V.  portions  annuallyi  next  after  the  20di  day  of  the  then 

WioHTWicic.  jjjg^^  ^^^,j  ^f  j^y^  ^jll  j2p^  ^^  p^  This  ex- 
ceeded 6L  per  cent)  which,  under  the  12  Car.  2.  c  IS^ 
was  the  legal  rate  of  interest  But  it  was  held  that  the 
contract  was  not  usurious,  being  a  purchase  of  sa 
annuity  for  three  years^  Not  one  of  these  dedsions  has 
ever  been  questioned  or  impeached;  there  are  other 
decisions  to  the  same  effect*,  and  there  is  no  decision 
to  the  contrary.  The  transaction  between  Wightwidc 
and  Turton  was  for  the  pdrcbaise  of  an  annuity,  and  not 
for  a  loan  of  money :  WighttDick  swears  that  there  was 
no  loan,  nor  any  communication  between  them  con- 
cerning a  loan. .  According  to  the  authorities,  therefore, 
WigAtwicl^s  annuity  is  valid,  and  the  securities  cannot 
be  impeached,  except  by  introducing  into  our  law  a  new 
principle  not  sanctioned  by  any  former. decision •. 

The  MASTEft  of  the  RoiJLs. 

With  respect  to  this  question  of  usury^  I  shall  not 
tefer  to  the  old  cases  which  4iave  been  cited.  This,  in 
effect,  is  an  agreement  to  repay  the  principal  sum  of 
4000/.I  with  interest,  by  twenty-three  instalments;  and, 
lis  it  appears  that  the  interest  thus  paid  will  exceed  legal 
intei^esti  the  transaction  is  plainly  usorious. 

*  Bee  Fm.  Abr,  toLxzu.  Usury  (F>    QnMfn  <m  Uswry^  49-^71. 
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LEES  u  NUTTALL.  ^"* 

JVov.  34. 

« 

nPHE  bOl  piiayed  that  the  Defendant  NuUall  might  be  If  an  agent, 

^  declared  a  trustee  for  the  Plaintiff  Lees,  of  all  the  JSZ^m 

jri^t  and  interest  which  he  bad  acquired  in  a  certain  ettate,be- 

estate,  and  that  he  might  be  decreed  to  convey  such  purchaser 

xkht  and  interest  to  the  Plaintiff.  for  Wnwelf, 

^  he  is  to  be 

considered  at 

The  wife  of  the  Plaintiff  and  her  sister,  as  admini-  hif"-^S[ 
stratrixes  of  their  father,  were  entitled  to  a  mortgage  debt 
charged  on  the  premises  in  question ;  and  the  Plaintiff, 
in  right  of  his  wife  and  with  the  sanction  of  the  sister, 
had  long  been  in  possession  of  the  premises  as  mort- 
gagee. He  waa  desirous  of  becoming  the  owner  of  the 
equity  of  redemption,  which  was  in  the  Defendant 
WaUker  i  and,  in  1818,  he  employed  NtdtaU  as  his  at- 
torney to  negotiate  the  ptirchase.  Various  attempts 
were  made  to  accomplish  this  object,  but  without  success. 
In  March  182i,  a  fresh  negotiation  was  of)ened  by  the 
Defendant  Walker,  who  wrote  a  letter  to  Lees,  pro- 
posing to  sdl  the  premises  to  him  for  1,200/.  This 
letter  was  dated  the  25th  of  March ;  and  LeeSj  having 
determined  to  accede  to  the  terms,  sent  his  son  cm  the 
following  day  to  inform  Walker  that  he  accepted  his 
offer.  On  the  27th  of  March,  the  son,  by  the  direction 
of  his  father,  went  to  NuttaU,  and,  having  informed  him 
of  what  had  been  done,  instructed  him  to  draw  a  formal 
agreement  of  purchase^  and  to  procure  WaUcer's  signa- 
ture to  it.  NuttaU  did  not,  on  that  occasion,  profess 
any  unwillingness  to  act  as  the  agent  of  the  Plaintiff,  or 
intimate  that  he  was  in  treaty  for  the  purchase  of  the 
property  on  his  own  account :  but,  within  a  day  or  two 
afterwards,  he  went  over  to  the  place  of  Walker's  resi- 

£  S  dence, 
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1639.  dence,  and,  in  his  own  name,  entered  into  a  written 

*  -   ^    '  agreement,  dated  the  29th  of  March  1824,  for  the  pur- 

V.  chase  of  the  premises  at  1, 100/.   This  agreement  did  not 

NtrriAtx.  purport  to  be  eiitM^d  into  on  behalf  of  Ze^s. 

The  Defendant,  NutiaU^  by  his  answer,  claimed  the 
benefit  of  the  purchase,  stating,  that,  for  two  months  be- 
fore the  29th  of  March  1824,  he  had  been  in  treaty  with 
Walker  for  the  purchase  of  the  equity  of  redemption ; 
that  he  entered  into  the  agreement  with  Walker  on  his 
own  account;  and  that  he  did  not,  in  the  transaction, 
consider  himself  as  the  attorney  of  Ziees. 

The  material  fiicts  of  the  Plaintiff's  case  were  esta- 
blished by  evidence. 

Mr.  P^s  and  Mr.  K.  Parker^  for  the  Plainti£ 

Mr.  Bickersteih  and  Mr.  7.  Parker^  for  die  Defendant. 

«  The  Master  of  the  Rolls,  on  the  ground  diat 
NutiaU  had  been  employed  by  the  Plainuff  as  his  agent 
for  the  piunchase  of  the  estate,  made  a  decree  against 
Nuttall  according  to  the  prayer  of  the  bill,  and  with 

COStSt 
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1880. 


BROUGH  t^  ODDY.  j«^.,^ 

J?ROUGH  the  dder  had  deposited  the  title-deeds  of  A  court  of 

scmie  leasehold  property  with  the  Plaintiff  •  Mrs.  SSdifibSl 
Brou^f  as  a  security  for  a  sum  aX  900/.  which  he  owed  (or  the  specific 
her;   and  he  and  his  sod,  being  desirous  of  raising  oHinagree- 
money  by  the  grant  of  an  annuity  to  be  charged  on  P®°^  ^  P.*T* 
tbeee  leaseholds,  requested  her  to  give  up  the  deeds  to  erent,  which 

diem«  in  order  to  enable  them  to  accomplish  that  mir-  ^^  happeDed, 

t^  r        an  annual  sum 

pose;  offering,  as  an  inducement  to  her  to  oonsent  to  by  quarterly 
(he  proposal,  to  procure  for  her  the  indemnity  of  "*■'*""*"*'•• 
Mrs.  Oddyy  the  mother-in-law  of  the  younger  Brougk. 
The  IHaintiff  expressed  her  willingness  to  part  with  die 
deeds,  upon  hating  the  proposed  indemnity ;  and  on  the 
7ih  of  March  1898,  Mrs.  OtUfy  wrote  to  her  a  letter,  in 
wbidi  she  stated  that,  at  die  request  of  Brought  she, 
Mrs.  OdAfj  was  willing,  in  the  event  of  his  raising  money 
by  means  of  the  security  of  the  leasehold  premises,  to 
'become  guarantee  to  her  to  a  specified  amount  per 
annum*  This  letter  was  delivered  to  Mrs.  Brough  by  John 
Brough  the  younger ;  and,  on  receiving  it,  Mrs.  Brough 
gave  him  the  title-deeds  of  the  leaseholds.  Shortly  after* 
wards,  the  fdlowing  memorandum  of  agreement,  dated 
the  1 4th  cf  April  1838,  was  signed  by  Mrs.  Oddy:*-^ 

**  By  these  presents  be  it  known,  thai,  tinder  the  fol- 
lowing considerations,  and  the  conditions  hereinafter 
specified,  I,  the  undersigned  Margaret  Oidy^  jcc,  do 
hereby  engage  and  make  myself  responsible  to  Mrs. 
Mary  Arm  Brought  &&,  for  the  yearly  payment  of  the 
sum  of  2M.  ISs.  6d.  of  lawful  money  of  Grmt  Brtimn. 

E  4  Whereas 
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16£9i        Whereas  the  said  Mary  Afm  Brough  hath  yielded  up  to 

Mr.  John  Brought  &c.^  for  his  use  and  benefit,  certain 

securities,  which  were  placed  in  her  hands  by  Mr.  John 

Brough  the  elder  &c.  for  securing  to  her  the  due  pay^ 

ment  of  a  certain  sum  to  her  annually ;  and  whereas  the 

said  John  Brough  hath,  by  means  of  those  securities, 

raised  a  sum  of  money  for  his  benefit  on  annuity^  for  the 

4ue  payment  of  which  annuity  those  securities. are  made 

liable ;  the  befbre^mentioned  Margaret  Oddy  doth  hereby 

engage  to  pay  the  said  Mary  Ann  Broygh  the  sum  of 

S9/.  195.  6d.  annually,  by  quarterly  payments^  in  ib^ 

event  that  the  before-said  John  Brough  doth  not  duly 

pay  the  said  annuity,  and  by  cause  of  which  nonpaymeat 

those  securities  shall  be  taken  for  that  purpose ;  it  beii^ 

understood,  that^  whereas  the  said  Jokn  Brough  is,  by 

.▼irtue  of  his  marriage  with  my  daughter^  entitled,  under 

certain  droumstaoces  and  conditions,  to  become  pos^ 

sessed .  of  a  sum  of  money,  part  of  my  present  estate^ 

ishpuld  he  come  into  such  possession  of  such  monioyf 

.firom  and  after  that  time  this  bond  shall  be  nutt  and 

void.*' 

AiNHit  the  same  time^  the  elder  Broi/^h  gave  this 
Plaintiff  the  following  memorandum :  -*- 

^<  Received  of  Mrs.  Mary  Aim  Brough  the  lease  of 
all  my  property  situated  in  Mingtonj  which  had  been 
placed  in  her  hands  as  security ;  as  also  the  counterpart 
of  a  lease  of  a  house  let  to  Mr.  Cunliffe  at  48iL  lOs.  per 
annum,  fer  the  purpose  of  assigning  that  sum  in  payment 
of  an  annuity,  which  I  hereby  engage  to  return  to  hex  sp 
soon  as  that  purpose  is 


I  ( ^  »^>  1 1  r  I    I 


In  the  mean  time,  the  Brau^  had  raised  &  sum  of 
money  by  the  grant  of  an   annuity  of  MIL  snyear, 

which 
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winA  was  secured  by  an .  asslgnmeat  of  the  leaseholds.  I8S9. 
This  annuity  was  soon  permitted  to  fidl  inta  arrear; 
and  Mrs*  Branch  had  been  under  the  necessity  of 
paying  several  of  the  instalments,  in  order  to  pre- 
vent the  annuitant  from  enforcing  his.  security  against 
the  leaseholds.  Under  these  circumstances,  she  filed 
her  bill,  praying  that  the  Defendant,  Mrs.  Oddy^  might 
be  compelled  to  perform  specifically  the  agreement  con- 
tained in  the  letter  of  the  7th  of  March^  and  the  memo- 
randum of  the  14th  of  April;  and  that  she,  the  Plain- 
tiff, might  be  declared  entitled  to  be  reimbursed,  or  in- 
demnified against,  all  payments  not  exceeding  the  annual 
sum  of  40/.,  or  the  annual  sum  of  29/.  195.  6d,^  which 
she  had  made^  or  should  thereafter  be  called  on  to  make, 
towards  payment  of  the  annuity,  in  exoneraUon  of  the 
leasehold  premises. 

The  defence  set  up  by  the  answer  was,  that  the  inten- 
tion of  the  parties  was  merely  to  give  the  Plaintiff  a 
guarantee  against  being  made  personally  liable  for  any 
instalment  of  the  annuity. 

The  Master  ^  the  Rolls  stated,  that,  according  to 
the  representations  of  the  Defendant,  the  object  of  the 
tniDsaction  vras  to  give  the  Plaintiff  a  security  against  a 
liability  which  could  not  possibly  arise ;  since,  in  no 
event  could  the  Plaintiff  be  personally  liable  for  an  an- 
noi^,  to  the  grant  of  which  she  was  not  a  party.  Such 
could  not  have  been  the  intention  of  the  parties.  But 
the  true  question  was.  Whether  any  case  was  made  for 
'  the  interference  of  equitable  jurisdiction,  and  whether 
the  Court  was  not  under  the  necessity  of  leaving  the 
Plaintiff  to  her  remedy  at  law  ?  And  His  Honor  de- 
sired the  counsel  for  the  Plaintiff  to  direct  their -atten- 
tion to  that  point 

Mr. 
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1899.  Mr.  Pmbertcn  and  Mr.  Girdlestonet  juxUf  for  the 

Plaintiff: 

Subject  to  the  annuity,  the  Plaintiff  must  still  be  con- 
sidered as  equitable  mortgagee  of  the  leaseholds ;  and 
the  agreement  of  the  Defendant  is  in  substance  this,  — 
that,  if  there  is  default  in  the  regular  payment  of  the 
annuity,  she  will  pay  the  Plaintiff  (who,  in  that  event, 
must  make  good  the  annuity,  in  order  to  prevent  the 
destruction  of  her  own  posterior  security),  the  sum  of 
29/.  195.  Sd.  by  quarterly  payments.  In  the  Earl  of 
BaneUigh  v.  Hayes  (a),  the  Court  decreed  the  specific 
performance  of  a  covenant  to  save  the  earl  harmless  in 
respect  of  certain  payments,  and  directed  the  Master, 
toties  quoiies  any  breach  should  happen,  to  report  the 
same  specially  to  the  Court.  The  present  case  falls 
within  the  same  principle.  The  Plaintiff  would  have  no 
adequate  remedy  at  law ;  for  she  would  be  compelled  to 
bring  a  new  action  every  successive  quarter  of  a  year. 
She  has  a  right  to  come  to  a  court  of  equity  to  ask  such 
a  decree,  as  will  afford  her  complete  relief  at  once^  and 
will  compel  the  Defendant  to  give  a  security  on  property 
for  the  due  performance  of  the  agreement  of  indemnity 
into  which  she  has  entered. 

The  Master  of  the  Bolls  stated,  that  here  the  en- 
gagement was  to  pay  a  sum  of  29/.  19&  6(f.,  annually  by 
quarterly  payments,  if  a  certain  event  happened ;  that, 
admitting  the  event  to  have  happened,  on  which  the  pay- 
ments were  to  be  made,  the  remecfy  of  the  Plaintiff  was 
by  an  action  at  law ;  that  a  personal  engagement  was 
not  an  indemnity,  in  the  proper  sense  of  the  phrase ;  and 
that  he  was  not  aware  of  any  case  in  which,  where  the 
contract  created  only  a  personal  obligadon,  the  Court 

had 

(a)  1  Vern.  189. 
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had  ordered  a  party  to  give  a  secnrily  on  property  for        18f  9. 
its  due  performance. 

Ob  the  ground,  therefore,  that  no  case  was  made  for 
the  interference  of  a  court  of  equity.  His  Honor  dis- 
missed the  bill,  with  costs. 


GODFREY  V.  LITTEL.  Nov.  17. 

Dec.  5.  7. 

^¥1HIS  was  a  bill  filed  by  the  president  of  Queen*s  in  onler  to 

.        CoBege^'Cambru^9  for  a  commission  to  ascertain  sustain  a  bill 

®  •  ^  '  for  a  commit 

and  set  out  lands  belonging  to  the  college^  which  were  nen  to  asoer- 

in  the  possession  of  the  Defendant  ^m^  the 

Plaindf!  mutt 

It  appeared  that  the  Defendant  and  his  ancestors  had,  ^e  adrntsaioa 

fiom  the  time  of  Henry  VIII.,  been  lessees,  under  the  ^^^^^  ^^ . 

fendant  or  by 

ooUege,  of  a  certain  field,  called  Laq/  Fields  which,  in  evidence,  a 

the  leases,  was  unifimnly  described  as  containing,  by  ^^J^^ 

eitimati<ui,  sixty  acres.     On  the  expiration  of  the  last  land  in  the 

leasee  the  Defendant  deliyered  up  to  the  coUege  forty  (he'D^fend!^ 

acres  only,  according  to  statute  measure;  alleging,  that,  ^nt,  and  also 

hy  the  custom  of  the  country,  there  were  only  three  equitable  ^ 

roods  in  computed  aczes»  rdief :  and 

■^  where  the 

quantity  ofthe 

The  Defendant  insisted,  that  the  lands  of  the  college  pt^Q^^^'^the 

were  bounded  by  a  way  called  the  Chace^wajfj  and  were  possession  of 

entirely  on  what  was  called  <'  the  right  side  of  that  way."  u  d?ulMi1*°^' 

The  Plaintiff  alleged,  that  part  of  the  lands  of  the  col*  upon  theeW- 

lege  were  on  the  left  side  of  that  way;  but  the  testimony  Court  will 

of  his  witnesses  differed  as  to  the  quantity  of  land  be-  ^f^^  ^  ^^ 

^  *'  mission  or  an 

longing  to  the  collqje  on  that  left  side.    The  Defendant  issue,  as  will 

claimed  the  land  on  the  left  side  as  being  his  copyhold  ^ j^^^^f 

property,  the  ease. 
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18S9.      '  property^  held  of «  manor  of  which  Queen's  CoH^  irere 
V, '  '  '  '     the  lords. 

P. 

^-■^'^'^  Mr.  Bose^  Mr.  Tinnetf,  and  Mr.  Lomdes,   for  the 

Flfdntifi: 

« 

Mr.  Bickerstethf  Mr.  Pemberton^  and  Mr.  Skirraw,  far 
the  Defendant. 

It  was  contended,  on  behalf  of  the  Defendant,  that,  in 
point  of  &ct,  no  part  of  the  lands  on  the  left  side  of  the 
Ckace-^BDat/  belonged  to  the  college.    Even  if  that  point 
were  doubtful,  tbe  right  of  the  president  of  the  college 
was  purely  legal ;  and,  as  there  was  no  impediment  to 
his  proceeding  at  law,  he  ought  to  be  Idi  to  his  remedy 
by  ejectment.     No  ground  bad  been  laid  for  the  inter- 
position of  equitable  jurisdiction.    If  that  interpositioii. 
was  asked,  because  tbe  Defendant,  while  lessee,  had,  in 
violation  of  his  duty  as  tenant,  confused  the  boundaries^ 
the  answer  was,  that  the  fact  of  confusion  of  ihe  boun- 
dary was  denied,  and  that  the  Defendant  was  ready^ 
meeting  the  Plaintiff  in  ejectment,  to  proves  that  the 
lands  claimed  by  the  college  were  his  own.     Suppose  a 
commission  were  to  issue,  what  would  the  commissioners 
have  to  set  out  ?    The  Plaintiff  did  not  pretend  to  have 
proved  that  any  certain  quantity  of  land  on  the  left  side 
of  the  road  belonged  to  him ;  and  a  commission  should 
always  specify,  how  much  the  commissioners  were  to  set 
out.     The  Plaintiff  had  failed  in  his  evidence  in  the 
cause;   was  he  to  supply  tbe  defects  and  remedy  the 
contradictions  of  his  evidence  in  the  causer  by  making  a 
new  case  b^ore  the  commissioners  ?    In  a  suit  to  ascer*- 
'  tain  boundaries,  a  Plaintiff  was  bound  to  shew  that  he 
was  entitled  to  some  lands  which  had  been  confused  with 
those  of  the  Defendants ;  that  those  lands  were  of  a  cei^ 
lain  specified  extent;  and  that  there  was  some  equitable 

ground 
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ground  for  the  interposition  of  the  Cpurt.  Wait  ▼•  1899* 
Combers  {a\  Speer  v.  Cramter.  (d)  It  was  admitted,  that 
tkePlaintiffhad  not  shewn,  what  was  the  extent  of  the 
lands  which  he  claimed  to  be  his ;  and,  either  the  bill 
mast  be  dismissed,  or,  at  the  utmost,  it  could  only  be 
retained  for  a  time,  with  liberty  to  the  Plaintiff  to  bring 
an  ^ectment. 

On  bebalf  of  the  Plaintiff,  it  was  replied,  that,  the 
drcumstance  of  confusion  of  boundaries  rendered  it  im- 
possible  for  the  Plaintiff  to  proceed  by  ejectment,  be- 
cause he  could  not  distinguish  the  specific  lands,  which 
belonged  to  the  college,  from  those  which  were  the  pro- 
perty of  the  Defendant.    Upon  the  evidence  there  could 
be  no  reasonable  doubt,  that  a  portion  of  the  land  oa 
the  left  side  of  the  road  belonged  to  the  college;  and 
they  would  be  entirely  without  remedy,  unless  a  court  of 
equity  assisted  them  by  either  granting  a  commission  or 
directing  an  issue. 

At  the  original  hearing  the  Master  qf.ihe  Roixs 
expressed  himself  to  be  satisfied  by  the  evidence  in  the 
cause,  that  part  of  the  land  on  the  left  side  of  the  Chace^ 
mgf  belonged  to  the  college;  but,  by  reason  of  the 
difference  in  the  testimony  of  the  Plaintiff's  witnesses  as 
to  the  quantity  of  that  land,  he  denred  precedents  to  be 
searched  for,  in  order  to  ascertain,  whether  it  was  the  . 
practice  of  the  Court  to  authorise  commissioners  to 
ascertain  the  quantity,  or  t/Q  direct  an  issue  for  that 
purpose. 


Oa  ibis  day  tbefoUowing  cases  were  cited :  Letkietdlier       Deci, 
V.  Lord  Casikmain  (c\\Metcd^  v.  Bechwith  (d\  Speer  v. 

Crawler^ 

(ff)  1  Eden,S3U  (c)  1  Dick.  ^6. 

{I)  9  Mer.  4i0.  W  ^P'  ^^'  <^76. 


i 
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1889.        Crafater{a\  Duke  qf  Leeds  y.  Eari  cf  Strt^lbriL{h\ 
Qmwm      ^^^  ^'  Parkinson  (c),   Wilkinson  v.  AOott  (rf),  JBow  v. 


V.  Barker  {e\  Wake  r.  Combers  (g),  7^  ^isikp  of  Efyy. 

Kemick.{h) 


Dec,  7. 


The  Master  of  the  Rolls. 

It  appears,  by  the  authorities  which  have  been  referred 
tOy  that,  to  sustain  a  bill  of  this  nature,  it  is  necessary,  that 
the  plaintiff  establish  a  clear  title  to  some  land  in  the 
possession  of  the  defendaift;  and,  according,  to  the  case 
in  Bunbwy  (t),  the  Court  will  not  direct  an  issue  to  try 
the  title,  if  it  be  left  in  doubt  upon  the  evidence  in  the 
cause.  It  has  been  argued  that  the  title  of  the  plaintiff 
must  appear  by  the  admissions  of  the  defendant,  and  that 
it  is  not  enough  that  it  be  established  to  the  satisfaction 
of  the  Court  by  the  evidence  in  th'e  cause.  That  pro- 
posidon  is  not  countenanced  either  by  authority  or  by 
.  principle,  and  is  manifestly  untenable;  for,  if  such  were 
the  rule,  there  never  could  be  a  decree  for  the  plaintiff 
in  a  suit  of  this  nature,  as  no  defendant  would  admit 
the  plaintiff's  dtle. 

In  this  case  I  am  of  opinion  that  the  Plaintiff  has 
established  by  evidence  a  clear  title  to  some  land  in  the 
possession  of  the  Defendant. 

According  to  the  doctrine  of  Lord  Northington  in 
Wake  v.  Conyers,  and  of  Sir  William  Grant  in  Speer  v. 
Crawter,  the  plaintiff  must  also  make  out,  that  he  has 

some 

(«)  s  Mef\  4ia  (r)  4  Bro.  P.  C.  TamAu*  edit. 

(b)  4  Ve$.  ISO.  66a 

(e)  S  Mtr.  507.  (g)  1  JBdetes   Co,    temp.   LdL 

id)  5  Bro.  P,  C.  TomUnt*  edit.    2iorthingt<m,  531. 
684.  (A)  Bunh.  382. 

(t)  Bunb.52S. 
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some  eqaitable  ground  upon  which  to  call  for  the  asisist-        I8SO1 

ance  of  this  Court;  and  he  will  otherwise  be  left  to  seek 

his  remedy  at  law.     The  confusion  of  boundaries  by 

the  defendant,  or  those  under  whom  he  cldms,  is  an 

equitable  ground.     Here^  the  boundaries  are  certainly 

amfoanded;  and  the  confusion  must  be  intended   to 

hafe  been  the  act  of  those,  who^  for  centuries,  hare 

been  in  possession  of  the  land.     It  is  in  evidenoei  that 

the  hedge,  which   now  separates  the  land  on  the  left 

side  from  the  Chace-^my,  has  been  made  within  the  last 

sixty  years ;  and  there  is  now  no  boundary  to  distinguish 

the  particnlar  parts  of  the  land  on  the  left  of  the  Chace* 

My,  to  which  the  Plaintiff  and  Defendant  may  respect* 

rrely  be  entitled. 

When  the  Court  is  satisfied  with  the  Plaintiff's  Utle^ 
and  that  he  has  an  equitable  ground  for  the  assistance  of 
this  Court,  the  anthcMrities  will  justify  the  Court  in  aflford* 
lag  relief  either  by  a  commission  or  by  an  iasue^  as  will 
best  advance  the  justice  of  the  particular  caae :  and  as 
an  issue  might  not  finally  settle  the  question  between 
the  parties,  I  am  of  opinion  that  the  proper  proceeding 
here  will  be,  to  direct  a  commission  to  inquire  and 
ascertain,  what  part  of  the  lands  in  the  possession  of  the 
D^sndant  on  the  left  side  of  the  Ckaee-xoay  is  the  pro^ 
perty  of  Qyeeffs  CdUege^  and  to  set  out  the  same,  with 
the  usual  directions  in  that  behalf. 
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Nm.  86,  VI.  DAVIS  V.  SPURLING. 

Dee,  5.     \ 

An  executor,  TN  this  case  the  bill  was  filed  to  avoid  «  rdease  givctt 
ployed  by  hu  opon  a  settlement  of  .accounts  relative  to  the  assets 

co-executor  as  of  Whimper  Bradey  and  John  Brad^^  and  to  have  tbei 

sell  an  estate,   accounts  retaken,  or  sureharged  and  falsified, 

which,  under 

the  wUl  of  the 

testator,  the  Wiimptr  Bradey  and  John  Bradey  were  brothers^  and 

SteSe'haT  *«y  ^««  entitled,  as  tenants  in  common  in  fee,  to  a 

power  to  sell,  freebdd  estate.     Whimper  Bradey^  by  bis  will,  appointed 

over  the  price  «^^^  Bradejfy  Benjamin  Colchester ^  and  John  Spurlifig  bi^ 

of  the  estate  executors ;  and  he  empowered  his  brother  John  Bradey 

executor,  is  to  sell  bis,  the  testator's,  moiety  of  the  freehold  estate. 

Swe  foV't^h"'"  ^^  *®  ^e  ^^^  °^  ^^  P^^  ""  •'^*"  firflcfc/s  lifetim^v 
misapplication  then  the  testator  directed  and  empowered  the  sur- 

by  \he  c<>^  viving  executors  or  executor,   as   soon  aa  might  be 

executor,  af^r  his  brotbar's  ^  death,  to  sell  the  same  piemises; 

had  no  legal  <^  ^^  declared  his  will  to  be^  that,  whenever  the  pre-^ 

right  to  retun  miges  should   be  so  sold,    the   clear  monies  arisiw 

Jt,although,by   .  ,       ,  ,  .  t      ,  r    *  . 

the  will  of  the  nrom  such  sale,  together  with  the  rents  of  the  pcemise$ 
^^of  thL^  until  the  completion  of  the  sale,  should  be  applied  and 
estate,  when     disposed  of  in  tbe  same  manner  as  his  personal  estal^ 

tw  o>niddmd  s°^^^  ^  ^^  payment  of  his  funeral  and  testamentary 

as  part  of  his    expenses  and  debts. 

personal 

estate. 

^  If  an  CTTor        After  the  death  of  the  testator,  the  three  executors 

in  a  settled 

account  is  dis-  proved  the  will ;  but  the  execution  of  the  trusts  was  left 

^^®'®^?°**  X  almost  exclusively  to «7bA»£rai^:  and  he  sold  the  free- 
before  suit,  hold 
and  a  bill  be 

subsequently  filed  to  surcham  and  falsify,  the  corrected  error  is  not  a  ground  for  a 
decree  to  surchai^ge  and  falsi^. 

If  the  Plaintiff  read  i^  passage  from  the  Defendant's  answer,  as  oTidence  of  a  par- 
ticular (act,  the  Defendant  has  no  right  to  read  subsequent  matter  connected  with 
it  by  such  words  as  "  but"  and  '*  and,**  unless  the  subsequent  matter  be  explanatory 
of  toe  passage  read  liy  the  Plainti£ 


hdd  wtat^  84  well  his  byrottker's  moiety^  as  his  pwn  1829. 
moiety.  la  that  sale  he  employed)  as  his  agen^  his  90- 
ezecotor  Coicbestcr^  who  was  an  auctioneer.  Cokhester^ 
aftep  aa  ineflboloal  attempt  to  dispp^  qf  the  properQr 
faj  anctioQ,  sold  it  h;  private  contr^^  ap4  on  the  ex* 
ecotioa  of  the  cooTeyance  by  John  Bradej^,  received  the 
piiee  of  the  estate  from  the  purchasei^  and  paid  it  over 
|o  Join  Pr4id(^s  banker  on  that  gentleman's  separate  aor 
ootmt.  The  money  was  afterwards  n^sappUed  by  Srcufejf^ 

* 

One  question  ia  the  pause  was»  whether  Colfih^sifr  was 
peraonally  answerable  for  the  misapplication  l]|y  Join 
Bradey  of  the  price  of  Whimper  Brude^^  moje^  of  the 


Mr.  Bickersteti  and  Mr.  Parker^  for  the  Plaiutife. 

The  produce  of  thi^  re^  estate  was  to  be  applied  as 
part  of  the  personal  assets;  and  it  was  incumbent  on 
each  executor  to  protect  the  property,  which,  in  the 
execution  of  the  trust  reposed  in  him,  it  would  be  his 
duty  to  administer.  Colchester  ought  not  to  have  placed 
the  price  of  the  real  estate  in  a  situation  exposing  it  to 
be  wasted.  It  is  the  settled  doctrine  of  the  Court,  thaty 
if  one  of  several  executors  receives  part  of  the  assets, 
and  afterwards  hands  it  over  to  another  executor,  who 
wastes  it^  he^  who  so  hands  the  money  over,  is  answeiv- 
able  for  the  mal-administration  of  the  other.  That  rule 
applies  here.  Colchesterf  having  received  the  moneys 
OQght  not  to  have  parted  with  it,  but  ought  to  have  r^ 
tuned  it  for  the  purpose  of  being  administered  under 
the  wiH  I  and  as  he  has  paid  it  over  to  his  co-executor 
b^  whom  it  has  been  mbapplied,  lie  must  be  responsible 
for  the  loss. 

Mr.  Knight  and  Mr.  Turnup  contra. 

F  The 
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1829.  7%^  Master  of  the  Rolls  held,  that  Cclckester  was 

not  answerable :  —  that,  where  an  executor,  possessing 
assets*  of  his  testator,  hands  over  those  assets  to  a  oo« 
executor,  and  they  are  misapplied  by  that  co-executxM-^ 
there  the  executor,  who  so  hands  them  overj  shall  be 
answerable  for  their  misapplication,  because  he  had  a 
legal  right  to  retain  them,  and  might  have  preserved 
them,  and  it  was  his  duty  to  do  so^  unless,  indeed,  they 
were  so  handed  over  for  the  express  purpose  of  a  special 
administration  by  the  co-executor,  as  for  the  payment 
of  a  particular  debt :  —  but  that,  in  the  present  case^ 
Colchester  had  no  legal  right  to  retain  the  price  of 
Whimper  Brade^s  moiety  of  the  estate ;  for  It  was  in  his 
bands,  not  as  executor,  but  simply  as  agent  of  Jokn 
Bradey^  who  alone  had  the  power  to  sell  that  moiety, 
and  to  receive  the  price  of  it. 


Another  question  in  the  cause  arose  out  of  the  follow- 
ing transaction :  -* 

Colchester  had  been  the  agent  -and  fanning  bailiff  of 
JohnBradejff  and  had  been  directed  by  him,  shortly  before 
his  death,  to  make  certain  payments  out  of  a  sum  of 
mLf  remaining  in  his  hands,  on  John  Bradejf^  account, 
and  to  retain  the  balance  for  his  own  use.  The  balance 
amounted  Ui  1S22.;  and,  acting  under  the  impression 
that  he  was  entitled  to  keep  this  snip,  he  had  not  intro- 
duced it  into  those  accounts  of  John  Braiaf%  estate,  on 
which  the  Defendants  relied  as  a  bar  to  the  suit;  but, 
within  a  fortnight  after  the  settlement  of  the  accounts,  he 
communicated  the  circumstance  to  the  Plaindffi,  stating^ 
that  be  was  ready  to  pay  the  money,  if  the  Plainti£& 
thought  he  had  not  a  right  to  retain  it:  and  the  Plain- 
ti£&  demanded  and  received  the  lS2iL,  before  the  bill 
was  filed. 

Mr. 
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Mr.  Sieienteth  and  Mr.  Pariert  tot  ihe 

If  this  sum  of  132/.  had  Bot  been  paid  over  before  the 
institation  of  the  suit,  there  would  have  been  a  plain 
error  in  the  accounts,  and  there  must  have  been  a  decree 
to  surcharge  and  falsify  them ;  for  to  induce  the  Court 
to  make  such  a  decree,  it  is  not  necessary  to  establish 
more  than  one  mistake.  The  payment  of  the  money 
makes  no  difference ;  it  is,  indeed,  the  strongest  confes* 
sion,  that  the  accbtints  are  erroneous :  the  error  remains 
in  the  accounts ;  and  aiccounts,  in  which  it  is  admitted 
that  there  is  at  least  one  error,  must  be  op^i  to  be  sur* 
charged  and  fidafied. 
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On  the  other  band,  Mr*  Knight  answered,  that  an  error, 
which  was  discovered  and  corrected,  ceased  to  have  any 
existence  as  an  error ;  that  the  accounts,  on  which  the 
DefeDdaOts  insisted,  were  accounts  in  which  this  error 
had  been  admitted  and  corrected;  that  a  Plaintiff  is 
permitted  to  surcharge  and  falsify,  only  where,  in  the 
progress  of  the  suit,  he  shews  that  there  are  some  erro* 
neoas  items  in  the  account  on  which  the  Defendants 
rdy  as  true  and  settled  accounts ;  and  that  it  was  impos- 
able  to  say,  that  a  Plaintiff  had  established,  in  the  pro- 
gress of  the  suit,  the  fact  ot  there  being  an  error  in  the 
accounts,  when  the  error  had  been  admitted  and  cor- 
rected long  before  the  filing  of  the  bill. 

The  Master  rf  the  Rolls  stated,  that  the  question 
was,  whether,  where  an  executor,  after  a  setdement  of 
accounts,  confesses  there  was  an  errpr  in  the  accounts, 
and,  before  suit,  corrects  it  and  pays  over  the  amount, 
and  a  bill  is  afterwards  filed  to  surcharge  and  falsify  die 
accounts,  the  error,  so  corrected  before  suit,  is  a  ground 
upon  which  the  Court  can  make  a  decree  to  surcharge 
and  fidsify:  and  his  Honor  held,  that  it  was  not  a 

F  2  grouad 
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1829.  ground  upon  wludi  the  Conrt  could  make  nidi  a  decree; 

"^  ^  '  '  for,  at  the  time  of  the  bill  filed,  there  was,  in  this  respect 

V,  no  ejcisting  error,  and  no  cause  of  complaint  by  the 

^^^^'  Plaintiff. 


In  this  causey  also,  the  Master  of  the  Bolls  mled^ 
that,  if  the  Plaintiff  read  a  passage  in  the  Defendant's 
answer  as  evidence  of  a  particular  &ct,  the  Defendant 
bad  no  right  to  read,  as  evidence*  any  subsequent 
matter,  although  it  might  be  connected  with  the  fmrfngft 
which  the  Plaintiff  had  read  by  such  words  as  ^^  501** 
and  '<  and,"  unless  the  subsequent  matter  was  explana- 
tory of  the  passage  read  by  the 
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Rolls. 

BOZON  V.  HOLLAND.  lXw.a. 

TN  this  case  a  question  arose,  whether  the  assignees  of  Where  a  per* 

^  Boc^   a  bankrupt,  who  we«  not  parties  to  the  ^^^^i. 

canse.  had  not  an  interest  in  the  subject  of  the  suit.  *^^  >■  |n- 

*  tereBted  in  a 

questioBf  and 
At  an  adjourned  hearing  of  the  cause.  Mr.  Bcu  ap-  "PP^  ^7  . 

peared  for  Ravo^s  assignees,  and  was  ready  to  argue  the  submiu  to  be 

point  on  their  behalf,  and  to  be  bound  by  the  decree,  fa  ^^J^^^ 

the  same  manner  as  if  they  had  been  parties  on  the  Court  will 
^^,  not  hear  him, 

'^^"^  without  the 

consent  of  the 

T%e  Master  of  the  Rolls  stated  that  he  could  not  to  the  i^tT 
hear  them,  although  they  might  consent  to  be  bound  by 
bis  dedsioD,  unless  all  the  other  parties  to  the  suit  gave 
tbeir  consent 

That  consent  was  not  given,  and  the  cause  stood 
over,  with  liberty  to  the  Plaintiffi  to  file  a  supplemental 

bilL 

Mr.  BeOdl,  for  the  Haintifi. 

Mr.  Bickenteth  and  Mr.  Koe^  for  the  principal  De« 

fendants. 

Mr*  Bmrbtr^  ibr  other  Defendanls* 
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RoLU. 

Dee.  7.  KNIGHT  V.  MARTIN. 

A  trustee,  re.  A    BANKRUPT  was   entitled,   under  a  will,  to  a 

a^li^cy  ^'^-  '^^  contingent  legacy  of  2000&  after  the  death  of  his 

out  the  direci-  mother,  to  whom  it  was  given  for  life.     The  mother 

Court,  in  a  died,  and  his  interest  became  absolute.     His  assignees 

case  which        ^^^  applied  to  the  trustees  under  the.  will  for  payment 
admitted  of  no      .         r  ^  r  j 

doubt,  was  re-  of  it ;  but  they  declined  to  pay  it  without  the  direction 
but  WM  not^*  ^^  *  court  of  equity,  solely  because  the  bankrupt  set  up 

made  to  pav     a  daim  to  it 
the  costs  of 
the  suit, 

because  he  The  question  was  as  to  the  costs  of  the  suit,  which 

acted  from       the  trustees  had  thus  compelled  the  assignees  to  institute 

ignorance,  and  fo^  the  recovery  of  the  legacy. 

not  from  any  ^  z>    j  ^ 

improper 

motive.  y^^  Bickersteth  and  Mr.  Boothy  for  the  Plaintiffs. 

Mr.  Pemberidn  and  Mr.  Polk,  for  the  trustees,  de- 
clined to  argue  that  the  reversionary  l^acy  did  not  pass 
to  the  assignees,  but  submitted  that,  as  the  trustees  had 
been  entangled  between  conflicting  claims  in  conse- 
quence of  the  bankrupt  insisting  that  he  was  entitled 
to  the  legacy,  they  ought  to  be  indemnified  out  of 
the  fund. 


2^  Master  of  the  Rolls. 

If  it  be  possible  to  assign  any  reasonable  ground  for 
the  refusal  of  the  trustees  to  act  without  the  direction  of 
the  Court,  it  is  for  the  interest  of  the  public  that  the 
costs  of  the  trustees  should  be  paid  to  them.^  If  the 
trustees  had  taken  the  trouble  to  consult  any  profes- 
sional person,  they  roust  have  been  advised  that  the 

daim 
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dahn  of  the  bankrupt  affi>rdcd  no  colour  for  declining  1829. 
payment  of  the  l^cy  to  his  assignees.  They  may, 
howeTer,  have  acted  from  mere  ignorance,  and  not  from 
any  improper  motive,  and,  therefore,  though  I  will  not 
give  them  their  costs,  I  will  not  makei  them  pay  the 
of  the  Plamtiffi. 


HARRISON  V.  HARRISON. 


Roxxt. 
Dee.  7* 


TN  this  case  the  testator  had  entered  into  a  contract  to  Where  a  tes- 

•■-  sell  a  part  of  his  real  estate,  but  no  steps  had  been  ^^  his  ^ 

tsken  to  carry  the  contract  into  effect  during  his  life,  looal  esute  to 

nor  had  any  part  of  the  price  been  paid.     A  question  ^,^conto«cu 

Kips  made  in  the  cause,  whether,  as  the  contract  was  to  sell  real 

completed  after  his  death,  the  purchase-money  would  sale  is  not 

pass  by  the  will  to  a  charitable  use.  S?°;Pj®'.®^  *^ 

'^         ^  his  lifetime, 

his  lien  upon 

Mr.  fFrqy  on  behalf  of  the  crown,  contended,  that  ^®  ^wlunfof 

the  purchase-money  would  pass  as  part  of  the  fond  tbepurchase- 

which  had  been  given  to  certain  charities.     In  equity,  the  |J^^|^!^\q*'' 

testator  had,  at  the  time  of  his  death,  ceased  to  be  the  lsn<^  within 

owner  of  the  land;  all  that  he  was  entitled  to  was  a  sum  mortmain; 

of  money,  which,  if  he  had  died  intestate,  would  have  *°^  ^®  P***^ 

cbas^monev 

belonged  to  his.  administrator  and  not  to  his  heir  at  law.  ^il  not  jmm 

This  money  was  not  land  ;  neither  was  it  to  be  laid  out  ^^ghari^^^  ^ 
in  the  purchase  of  land :  it.  therefore  did  not  come  within 
the  9  G.  3.  c.  S6. 

Mr.  Bkkersteth  and  Mr..  Jereny^  centra. 

The  statute  of  mortmain  provides,  that  no  lands 
'*  shall  be  in  any  way  charged  for  the  benefit  of  any 
charitable  use;"  and,  accordingly,  it  has  been  uniformly 

F  4  held 
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Hauuson 

V, 

Haeiibok* 


Md  to  apply  to  money  secured  by  mortgage;  thoDgli 
the  'mortgage  debt  is  mere  personal  estate^  and  wonid  go 
to  the  executor  of  the  mortgagee.  A  vendor,  who  has 
contracted  to  sell  an  estate,  but  has  not  received  the 
purchase-woney,  has^  an  interesit  analogous  to  that  of  a 
mortgagee :  both  have  the  legal  estate  in  the  land,  ob- 
ject to  an  equity  which  imposes  on  them  the  obligation 
of  conveying  the  land  upon  receiving  a  certain  sum: 
and  neither  can  be  compelled  to  part  with  the  legal 
estate^  except  on  receipt  of  the  money.  The  interest, 
therefore,' of  the  vendor  in  the  purchase-money  is  an 
interest  so  Connected  with  land  as  to  come  within  the 
operation  of  the  statute. 


JTie  Master  of  the  Rolls  ruled,  that  the  lien  of  the 
testator  upon  the  land  for  the  amount  of  the  purchase- 
money,  was  an  interest  in  land  under  the  statute  of 
mortmain.  ^ 


rf»i 


A  testator  be- 
dotethf^  <'  td 
metwoBom 
and  the 
daugbter  of 
A.  B.  501. 
each:'*at(3fe 
dat^dftbe 
win  and  the 
death  of  tife 
testator  if*  S, 
bad  one  ion 
andibur 
daughters ; 
each  of  these 
five  children 
is  entitled  to 
a  legacy  of 

sol. 


By  the  will,  the  testator  bequeathed,  **  to  the  two 
sons  and  the  daughter  of  Thomas  Laoellf  50/.  each." 

The  Master  found,  that,  at  the  time  of  making  the  will 
and  of  the  death  of  the  testator,  Thomas  Lovell  had  five 
children  living,  namely,  one  son  and  four  daughters,  — 
and  not  two  sons  and  one  daughter. 

The  following  cases  were  cited :  —  Tomkins  v.  Tam* 
kins  (a),  Scott  v.  Fenoulhett  {b\  and  Garoey  v.  Hib^ 
bert.  {c) 

The  Master  of  the  Rolls  held,  that  each  of  the  five 
children  was  entitled  to  a  legacy  of  50/. 


(a)  19  Fm.  1S6.  in  the  notes.       {b)  I  Cox,  79.       (c)  19  Fsv.  195. 
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BAILY  II.  TAYLOR.  nee.  lo,  u. 

TN  1894,  the  Plaintiff  filed  his  bill  for  an  injunctioii  to  A  Pluntiff 

-■-  restrain  the  Defendant  from  pu Wishing  the  second  ofr^?"of' 

and  third  editions  of  a  work,  in  which  he  had  copied  his  work,  has 

thirteen  tables  of  calculations  as  to  the  value  of  leases  equity"  unleu 
and  annuities,  which  had  been  published  by  the  Plaintiff  he  establish  a 

in  three  works  —  one  printed  in  1802,  another  in  1808,  junction;  and 

and  thethnrd  in  1810:  and  the  bill  also  prayed  an  then  the  ac 

'^     ''  count  will 

account.  follow. 

The  Court 

will  not  grant 

The  first  edition  of  the  Defendant's  work  was  pub-  an  injunction^ 
lisbed  in  1811 ;  and  the  Pbintiff  admitted  that  he  had  ul'e^intiffto 
licensed  that  edition,  on  condition  that  the  Defendant  *^k  his  legal 
acknowledged  in  his  preface,  that  he  had  copied  some  of  the  matt^/^* 

his  tables  from  the  Plaintiff's  works.    The  Defendant  "^^5^ "» the 

subject  of 
fttblished  a  second  edition  in  1820,  and  a  third  edition  the  alleced 

jg  13J*  piracy,  fomw 

but  a  Tery 
inconsiderable 

In  Dtcanber  1824,  soon  after  the  filmg  of  tl\e  bill,  the  ^q^/ 
Plaintiff  moved  before  the  Master  of  the  Rolls,  who  was  workyandcono 
dien  Vice-Chancellor,  for  an  injunction  to  restrain  the  calculation^ 
imblication  of  the  Defeadant's  work.    ,The  motion  was  and  when  the 
zefixsed,  upon  the  ground,  that  ihe  tables,  complamed  of  plained  of  has 

as  pirated,  formed  a  very  inconsiderable  part  of  the  Plain-  *^"  published 

r        -^  J  r  some  years. 

tiff's  work,  and  could  be  calculated  by  any  competent 
person  in  a  few  hours;  and  also,  on  the  ground  of  the 
length  of  time  ^ich  had  elapsed  since  the  publication 
rfthe  second  edition  of  the  Defendant's  book. 

Notwithstanding  the  refusal  of  the.  injunction,  the 
Plaintiff  proceeded  with  his  cause,  and  brought  it  on  to 
a  hearing. 

The 
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1829.  The  Defendant  proved  that  the  succes^e  editions  of 

his  book  had  been  regularly  and  openly  advertised  and 
sold  ;  and  an  actuary,  who  was  examined  on  his  behalf 
stated,  that,  in  his  judgment,  7L  19s.  would  be  a  fiur 
and  reasonable  charge  for  re-calculating  and  fun^shing 
in  manuscript  the  tables  which  had  been  borrowed  from 
the  Plaintiff's  works. 

A  fourth  edition  of  the  Defendant's  book  had  been 
published  in  1825,  and  a  fifth,  in  1828. 

Mr.  Bickersteth  and  Mr.  West^  for  the  Plaintiff. 

Mr.  FonUanque  and  Mr.  JVakefieldf  contrd. ' 

On  the  opening  of  the  cause,  the  Master  of  the  Rolls 
desired  the  counsel  of  the  Plaintiff^to  consider,  whether, 
if  they  failed  in  shewing  that  they  were  entitled  to  an 
injunction,  the  Court  could  make  any  decree^  except  fi>r 
the  dismissal  of  the  bill ;  and  the  hearing  stood  over,  in 
order  that  they  might  look  into  authorities  on  that 
point. 


When  the  cause  came  on  again,  the  counsel  for  the 
Plaintiff  contended,  that,  as  there  had  been  a  pifticy  of  a 
part  of  the  Plaintiff's  work,  he  was  entitled  to  protec- 
tion for  the  future,  and  that  the  amount  of  the  past  in- 
jury opgfat  to  be  ascertained,  either  by  a  reference  to  the 
Master,  or  by  directing  an  issue.  The  Defendant  had 
made  profit  by  publishing  that  which  was  in  truth  the 
property  of  the  Plaintiff;  and  to  an  account  of  these 
profits  the  Plaintiff  was  entitled ;  for,  without  an  account, 
there  would  be  no  means  of  assessing  accurately  his 
damages  at  law. 


On 
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On  the  otberhand^  it  .was  insbted,  on  behalf  of  the        1829. 
Defendant,  that  the  groonds,  on  which  the  Court  had~ 
refused  the  motion  for  the  injanction,  were  equally  valid 
if;ainst  awarding  an  injunction  by  the  decree.     These 
grounds    were,   the  length  of  time  during  which  the   . 
Plainti£P  had  acquiesced  in  the  alleged  piracy ;  the  very 
small  proportion,  which  the  tables  said  to  be  pirated  bore 
to  the  whole  mass  of  the  Plaintiff's  and  Defendant's  re- 
spective books ;  and  the  facility  with  which  the  Defend-^ 
ant  might  acquire  a  title  to  the  tables  which  were  the 
subject  of  complaint.  If  the  Plaintiff  had  sustained  any  in- 
jury, he  might  seek  compensation  by  an  action  at  law ;  if 
he  thought  that  an  aceount  of  the  proceeds  of  the  sale  of 
the  Defendant's  work  would  be  necessary  or  useful  in  that 
action,  be  might  file  a  bill  for  a  discovery ;  but  where  he 
fiuled  in  establishing  his  right  to  equitable  protection  by 
means  of  an  injunction,  why  should  the  jurisdiction,  in  a 
matter  which  related  merely  to  the  invasion  of  a  legal  right, 
be  transferred  from  a  court  of  law  to  a  court  of  equity  ? 

The  following  cases  were  cited :  —  Dodsky  v.  KinnerS" 
ley{a\  Barfields. Nickols(m{b\  Whittinghamy.  Wooler{e\ 
Mamnan  v.  Tegg  {d)^  Caiy  v.  Keardey.  {e) 

The  Master  of  the  Rolls. 

This  Court  has  no  jurisdiction  to  give  to  a  Plaintiff  a 
remedy  for  an  alleged  piracy,  unless  he  can  make  out 
that  he  is  ^titled  to  the  equitable  interposition  of  this 
Court  by  injunction ;  and  in  such  case,  the  Court  will 
also  give  him  an  account,  that  his  remedy  here  may  be 
complete.  If  thb  Court  do  not  interfere  by  iujunction, 
then  his  remedy,  as  in  the  case  of  any  other  injury  to 
his  property,  must  be  at  law. 

I  agree^ 

(a)  AvA.  40S.  {d)  S  RuM9. 385. 

\h)  9  5tm.  i  Siu.  I.  (e)  4  Stp.  168. 

(e)  3  Swaiu,  4SS. 
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1899*  I  i^ree^  tbat^  akhoiq^  the  Plaintiff  fiuled,  upon  die 

answer  of  the  Defendant,  to  obtain  an  injonction,  he  U 
at  liberty  to  daim  it  at  the  hearing.  The  qiieatioD, 
then,  is.  Whether  the  Court  oi^t  to  grant  an  iquno-^ 
tion  as  the  ease  now  appears?  Considering  the  vefy 
inconsiderable  part  of  the  Defendant's  work  which  is 
oomplained  o(  and  that  this  maj  be  calcolated  in  a  few 
hours,  so  as  to  give  th^  Defendant  an  unqoestionaUe 
right  to  its  republication ;  and  considering  the  difficulty, 
which  would  be  imposed  upon  the  Master,  if  an  account 
were  directed,  of  ascertaining  what  part  of  the  De- 
fendant's profit  ought  to  be  attributed  to  the  Plaintiff's 
tables;  and  considering  also  the  distance  of  time  at 
which  die  injunction  is  now  sought,  being  nine  years 
aftar  the  publication  of  the  Defendant's  second  editioD,-— 
I  am  bound  to  refuse  the  injunction,  and  to  leave  the 
Plaintiff  to  seek  his  remedy  at  law ;  and  the  injunction 
being  refused,  there  can  be  no  account.  The  bill  mus^ 
tha:efore,  be  disnussed,  and  with  costs. 
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1899k 


BROWN  p.  BROWN. 


June  1. 4. 


1M[R.  WAKEFIELD^  on  behalf  of  the  Defeodant,  Under  the 

-^-^  moved  to  enlarge  publication.    No  notice  of  the  ^®^  ^i^^ 

motion  had  been  given ;  but  there  was  an  affidavit  stating  publication 

the  ground  on  which  the  application  was  made.  jamd  on^ 

affidavit,  with- 

Thg  Vice-Chancellor  was  of  opinion,  that»  under 
the  eighteenth  order  *,  publication  could  not  be  enlarged, 
exo^t  on  a  motion  of  which  notice  had  been  given; 
and  he  refused  to  make  the  order. 


out  notice. 


The  motion  was  renewed  before  the  Lord  Chancellor. 

Mr.  Wakefield^  in  support  of  the. application,  stated, 
that  the  object  of  the  eighteenth  order  was  to  prevent 
parties  from  enlarging  publication  unnecessarily ;  and 
this  purpose  was  accomplished  by  requiring  them  to 
state  by  affidavit  the  ground  of  the  application.  It  was 
a  mistake  to  suppose,  that,  if  it  was  necessary  to  support 
an  i^lication  by  affidavit,  notice  of  it  must  therefore 
be  given:  for  there  were  many  species  of  petitions 
which  required  to  be  verified 'by  affidavit  before  an 
order  could  be  made  upon  them,  but  which  were  never 
served ;  and,  in  this  respect,  there  could  be  no  difference 
between  applications  by  motion  and  applications  by  pe- 
tition. There  was  nothing  in  the  language  of  the 
dghteenth  order,  which  made  it  necessary  to  give  notice 

of 


*  "  That  publication  shall  not  ported  by  affidavit,  and  at  the 
be  enlarged,  except  upon  special  cost  of  the  party  applying,  unless 
appliestion  to  the  Court,  sup*    otherwise  ordered  by  the  Court*' 


>» 
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Beown 

V. 

Bbown. 
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of  a  motion  to  enlarge  publication.  The  eaqplana- 
tory  paper*,  annexed  to  the  report  of  the  chancery 
commission,  contained  a  comment  on  the  fifty-third  pro* 
position  of  the  commissioners,  which  proposition  had 
been  adopted  and  embodied  in  the  eighteenth  order; 
and  from  that  comment  it  appeared,  that  one  principal 
object  of  the  change  was  to  diminish  expense.  But  the 
expense  would  be  increased  enormously,  if  publication 
were  never  to  be  enlarged,  except  on  notice  to  all  the 
difierent  parties  in  a  cause. 


The  Lord  Chancellor  stated,  that  he  should  con« 
fer  with  the  Vice-Chancellor  on  the  subject 


June  4.  ^^  Lord  Chancellor  made  the  order  enlarging 

publication. 


*  Report  of  the  Chancery  Cominisdony  p.  84. 
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FREME  V.  BEST.  yov.4. 

A    MOTION  to  amend  a  bill  which  had  been  pre-  In  general, 

•^  ▼iousfy  amended,  was  made  before  the  Vice-Chan-  !!!j?**"* 
■^  '  oraer,  a  mo* 

oellor  OQ  such  an  affidavit  as  U  required  by  tlie  thirteenth  tioo  for  leave 
order,  but  without  notice ;  and,  in  support  of  it,  the  burwfaldi  hat 
decision  of  the  Lord  Chancellor  in  Brawn  v.  Bramn  (a)  ^^  pi^i- 

vas  referred  to.  ,  ed,  must  be 

nifide  on  no- 
ticOa 
The  Vice-Chancellor  was  of  opinion,  that  the  lan- 
guage of  the  thirteenth  order  was  so  different  from  that 
of  the  eighteenth,  that  the  construction  put  upon  the 
latter  could  not  fumbh  a  rule  for  the  construction  of 
die  former.  The  thirteenth  order  specified  one  parti- 
cular case^  in  which  an  order  to  amend  might  be  ob- 
tamed  without  notice ;  and  that  seemed  to  imply,  that,  in 
other  cases,  notice  was  to  be  given.  The  latter  part  of 
the  order  directed,  that  no  leave  to  amend  should  be 
given  ^  either  without  notice  or  upon  affidavit,'*  unless 
within  a  certain  time;  and  the  contrast,  in  which 
orders  made  upon  affidavit  and  orders  made  without 
notice  were  here  placed,  led  naturally  to  the  inference, 
that  orders  made  upon  affidavit  were  not  to  be  made 
^thoat  notice. 

His  Honor,  therefore,  declined  to  make  the  order. 

Mr.  Koe  renewed  the  application  before  the  Lord 
Chancellor;  insisting  upon  the  gre^it  expense  which 
woald  be  occasioned  by  the  appearance  of  all  the  parties 
in  a  suit  upon  every  motion  to  amend. 

The 
{a)  Seet^prm^n. 
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1829.  7^  Lord  Chancellor  was  of  opinion  that  he  could 

not  make  the  order  upon  motion  without  notice;  but 
stated  he  would  take  the  subject  into  consideraticib. 


On  a  subsequent  day,  His  Lordship  refused  to  make 
the  order; 


JVw.2^ 


SMITH  V.  EVANS- 


rriHE  bill  dad  been  previously  amended  under  a 
amendments  cpmmon  order,  and  Mr.  Wakefield^  upon  such  an 

^'tt^tobe  l^ffi^*^^^  5is  is  required  by  the  thirteenth  order,  now 
made,  Without  moved  for  leave  to  amend  a  second  time  without  notice. 
the^biU  has"^  '^^®  proposed  amendments  were  merely  formal;  consist- 
been  amended  iug  in  making  the  addition  of  "  younger"  and  "elder" 

to  the  names  of  two  of  the  Defendants. 

In  support  of  the  application,  Mr.  Wakefield  referred 
to  the  construction  which  had  been  put  on  the  eighteenth 
order  in  Bromi  v.  Brawn  * :  and  he  stated,  that  the  pre- 
sent motion,  if  made  upon  notice,  would  occasion  an 
expense  of  from  20/.  to  SOL  He  observed,  that  the 
words  of  the  thirteenth  order  no  where  positively  en- 
joined notice,  but  seemed  to  leave  a  discretion  to  the 
Court :  and  he  contended,  that  it  never  could  be  the  in- 
tention of  the  framers  of  the  new  orders,  to  make 
the  giving  of  notice  imperative,  where  the  proposed 
amendments  were  merely  clerical,  or  where  the  costs 
would  be  excessive. 

Tke 

I  -  -^ — 

*  See  ivpra,  p.  77. 
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Tie  LoBD  Chancellor  granted  the  application;        18S9. 
stating,  that^  in  making  the  order  without  notice  in  the 
present  instance,  he  proceeded  upon  the  circumstance^ 
that  the  proposed  amendments  were  merely  formaL  ^ 

His  Lordship  at  the  same  time  expressed  his  opinion, 
that  some  course  ought  to  be  adopted,  in  order  to  lessen 
or  avoid  the  great  expense  occasioned  by  requiring 
motions  for  leave  to  amend,  after  a  first  amendment,  to 
be  made  upon  notice. 


*  The  twenty-dghth  proposi-    order,  did  not  extend  to  the  caae 
lion  ot  the  commisrionerB,  which    of  formal  amendments. 
wai  die  bftsis  of  the  thirteenth 


•• 


COTTINGHAM  v.  POTTS. 


1850, 

JPW*   la 


O  OME  of  the  Defendants  to  the  original  bill  stated  A  second  or- 
^  by  their  answers,  that  thirteen  persons  who  were  fifl*^/^-'"^^ 
named,  and  other  persons  not  named,  were  interested  in  leave  to 
the  premises  which  were  the  subject  of  the  suit.     The  ^°  an"^^^ 
bill  was  amended  by  making  these  thirteen  persons  /Mirto  applicap 
parties,  and  by  calling  on  the  Defendants  to  the  original 
hiU,  to  set  forth  the  names  of  the  other  persons  who  had 
any  interest  in  the  premises^  and  the  particulars  of  their 
respecdve  interests.    The  answers  to  the  amended  bill 
gave  information,  which  rendered  it  necessary  to  add 
vaiious  incumbrancers  as  parties.    There  were  already 
twenty-seven  Defendants. 

A  motion  was  now  made,  exparte^  for  leave  to  amend 
by  making  these  incumbrancers  Defendants.     It  was 

G  supported 


S8 
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1829. 


COTTINOHAM 
*  P0TT8. 


supported  by  an  affidavit  of  the  solicitor  of  the  PIatnU£^ 
stating  that  the  proposed  amendments  were  material, 
were  settled  and  signed  by  counsel,  and  were  not  made 
for  the  purpose  of  delay  or  vexation ;  and  that  the  first 
information,  which  he,  or,  as  he  believed,  the  Plaintiff 
had,  of  the  interests  which  made  the  amendments  neoes- 
sary,  was  derived  from  the  answers  to  the  amended 
bill. 


The  Soliciiar^General  and  Mr.  Skarp  submitted,  that 
leave  to  amend  ought  in  such  a  case  to  be  given  ex 
parte^  whatever  might  be  the  construction  which  would, 
in  ordinary  cases,  be  put  on  the  thirteenth  or4er.  If 
notice  were  given,  it  was  impossible  to  doubt  that  the 
order  would  be  made:  and  the  only  e£fect  of  giving 
notice  would  be  to  create  costs  to  an  enormous  amount, 
as  upwards  of  twenty  parties,  represented  probably  by 
as  many  different  solicitors,  would  in  that  case  f^pear 
on  the  motion.  , 


The  Lord  Chancellor  made  the  order  es  parte. 
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1829. 


FELLOWES  V.  LORD  GWYDYR  ood  PAGE.      2tfb,,i3.i6. 


^■^HE  material  fects  of  thU  case  are  stated  in  Mr.  It  is  no  de- 
-■■   Siman's  Report^  vol.  i.  p.  68.  foJTpidfic'^' 

performance 

The  Def^HidBnt  Page  appealed  from  the  decree  of  the  ^  dur^e^'' 

Yice^Cbaoceilor.  the  treatjrhe 

taiBely  ataum* 
ed  the  charao- 

Mr.  Home  aad  Mr.  Keene,  for  the  Plaintiff  Felkmee,  \^^  l[^ 
arguedi  that  though  the  written  agreement  purported  when,infact» 
to  be  signed  by  FeUawes  on  behalf  of  Lord  Grxrydyr,  it  5^  hfs'oS'"* 
was  mantfi»st  from  the  evidenoe  in  the  causei  that  the  behalf,  and 
Defendant  Page  knew,  or  at  least  might  have  known,  hy  deceived 

that  the  Plaintiff  was  really  the  principal  in  the  trans-  ^®  purchaser 
_  -     -         %     \^  r  \         J.  1  1. «  a»  to  the  party 

action.    But  whether  the  Defendant  did,  or  did  not  with  whom 

know  it,  that  circumstance  could  make  no  possible  dif*  ^^^  contract 

^  *  was  made, 

ftraoce^  since  no  loss  oonld  be  shewn  to  have  accrued  provided  the 
to  die  Defendant  from  bis  ignorance,  and  no  improper  5^^  ^^»hew 
aotive  ibr  concealment,  if  any  had  been  practised,  could  that  the  de- 
be  imputed  to  the  Plaintiff.    At  all  events,  the  Defend-  ducedliim  to 
ant  Pa^e,  by  taking  possession  of  the  articles  con-  ^^^^  >"^°  ^^ 

^  r>  1  !•  i»i  m    r       t  contract,  or 

tracted  for,  and  proceedmg  to  sell  them  on  after  he  was  occasioned 

fully  informed  of  the  truth,  must  be  considered  to  have  ^°y  ^^^^  ?^ 
^  ,  inconvenience 

•oqaiesced,  and  to  have  waived  any  objection  on  the  tohin>other- 
groond  of  mistake  or  misrepresentation.  It  would  be  '^^^' 
too  much  for  him  now,  after  the  bargain  had  been  car- 
ried mto  elfect,  to  tarn  round  on  the  Plaintiff,  because 
the  q)ecnlation  had  proved  a  losing  one,  and  attempt  to 
repudiate  the  contract,  while  he  retained  at  the  same 
tine  in  his  hands  a  large  portion  of  the  purchase^money, 
as  well  as  the  whole  produce  of  the  sale. 

G  2  Mr. 


i 
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Mr.  BligA  for  Lord  Gwycfyr^  who  disdaixned  all  in- 
terest in  the  matters  in  question,  stated,  that  his  Lord* 
ship  gave  the  Plaintiff  no  authority  to  use  his  name,  and 
took  no  part  himself  in  the  negociation. 

Mr.  Pepys,  Mr.  Knight^  and  Mr.  fVarry^  for  the  De- 
fendant Page^  contended,  that  upon  the  whole  of  the 
evidence^  a  case  of  ddiberate  and  systematic  fraad  on 
the  part  of  the  Plaintiff  had  been  sufficiently  established. 
It  was  plain  that  a  series  of  artifices  had  been  resorted 
to  for  the  purpose  of  keeping  Page  in  the  dark  as  to 
the  real  nature  of  the  transaction :  all  leading  him  to 
believe,  that  he  was  dealing  witlji  Lord  Gwy^  through 
the  agency  of  Felkmes,  when,  in  point  of  fiict,  FeOawes  was 
nq;otiating  solely  on  his  own  account  What  else  could 
be  the  Plaintiff's  object  in  affixing  his  signature  to  the 
contract,  in  the  name  and  as  the  agent  of  Lord  Gwycb/Tj — 
in  holding  the  meetings,  at  which  the  terms  of  the  par- 
chase  were  arranged,  at  the  office  of  his  Lordship's 
solicitor,  ^-  in  permitting  that  solicitor  to  propose  alter- 
ations as  to  the  time  of  payment,  and  submitting  the 
agreement  to  him  for  his  approval,  —  in  using  language 
throughout  the  whole  of  his  correspondence  which  would 
naturally  confirm  the  Defendant's  original  impressioi^ 
that  the  Plaintiff  was  only  acting  by  his  Lordship's 
direction,  and  which  was  in  truth  capable  of  no  other 
rational  construction  ? 


That  Page  himself  was  imposed  upon  was  obvious 
from  the  circumstance^  that  the  £rst  cheque  he  gave  the 
Plaintifl^  in  part  payment  of  the  purchase-money,  was 
drawn  payable  to  Lord  Oan/dyr.  On  any  other  suppo- 
sition, indeed,  his  conduct  would  be  most  strange  and 
unaccountable ;  since,  if  he  had  been  aware,  as  it  had 
J3een  insinuated  he  was,  that  his  Lordship  was  no  party 
io  the  sale,  was  it  likely  he  would  have  rested  satisfied 

with 
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with  a  contract,  in  which  he  was  himself  the  only  per- 
son that  was  bound  ?  His  subsequent  conduct,  however, 
abundantly  proved  that  he  did  not  so  understand  it. 
The  instant  he  discovered  his  mistake,  he  exclaimed 
against  the  deception  that  had  been  practised  upon 
him,  and  did  every  thing  he  could  to  escape  from  its 
consequences. 


1829. 


7%^  Lord  Chancexxob  observed,  that  he  thought  it 
soflBciently  made  out,  that  the  effect  of  the  Plaintiff's 
conduct  had  been  to  mislead  Mr.  Page. 


For  the  Defendant:  —  Here  then  we  have  proved  an 
industrious  suppression  and  misrepresentation,  which 
had  the  efiect,  whatever  was  the  object,  of  misleading 
the  Defendant  as  to  a  most  important  ingredient  in  the 
contract,  as  to  the  person,  namely,  with  whom  he  had 
really  contracted;  and  it  is  too  late  to  contend  now, 
after  the  cases  of  PhiUip$  v.  The  Duke  of  Bucks  (a), 
Harding  v.  Cox{b\  E^e  v.  Popham  (c),  and  other  cases, 
the  aathority  of  which  has  been  expressly  recognised  by 
Lord  Eldon  in  Bonnet  v.  Sadler  {d\  that  wilful  conceal- 
flient,  and  djbrtiori  misrepresentation,  upon  so  material 
a  point,  will  not  of  itself  be  sufficient  Co  avoid  the  agree- 
ment in  equitjr.  It  matters  not  with  what  object,  whe- 
ther fraudulent  or  otherwise,  the  misrepresentation  was 
employed,  or  whether  it  was  intentional  or  not.  The 
simple  fiict  of  misrepresentation  alone,  more  especially 
i^  as  here,  it  succeeded  in  misleading  the  Defendant,  has 
always  been  considered  a  decbive  answer  to  a  bill  for 
specific  performance. 

In 


(fl)  1  riprfi.ssr. 

{h)  1  FenkSST.  n. 

(c)  1  B.  C.  C.  95.  n. 

(d)  14  Ve$.  526.     Some  other 

G  3 


caaes  are  mentioned  in  Sugderft, 
Vendors  and  Pwrchtuers^  800^  SOU 
7th  edition. 
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In  reality,  however,  there  was  a  motive,  and  that  ait- 
obvious  and  most  improper  one,  for  the  course  adopted 
by  the  Plaintiff:  and  even  if  its  existence  were  not  fully 
made  ou(  in  evidence,  we  should  have  a  right  to  infer 
it  from  his  conduct;  for  wherever  a  contracting  party, 
during  the  progress  of  the  treaty,  studiously  suppresses 
or  misrepresents  circumstances;  wherever,  by  fiilsebood, 
he  induces  error  in  the  mind  of  the  other  party,  he  will 
be  presumed  to  have  so  acted  for  purposes  of  fraud, 
unless  he  can  satisfactorily  rebut  the  presumption.    The 
Defendant  Page^  as  the  Plaintiff  well  knew,  had  been 
long  connected  with  the  family  of  Lord  Gwydyr.     He 
had  been  employed^  in  the  way  of  his  trad«,  fay  bis 
Lordship's  father,  to. sell  tht  &itiug^np  of  Wes^nster 
Hall  after  the  trial  of  Lord  MdvUle^  he  had  claims 
against  the  late  Lord's  pers^mal  rqwesenlatives,  to  a 
large  amount,  outstanding  and  unsettle^   and  indo^ 
pendently  of  the  hope  of  something  like  a  se^o£^  (which 
appears  only  by  the  answer,  and  which  strictly,  perhaps, 
could  not  be  made  available!  against  the  present  Lor^,) 
he  was  naturally  desirous  to  keep  up  his  connectim 
with  a  powerful  nobJeman,  whose  patronage  was  well 
iprorth  some  sacri6ce,  by  catching,  even  improvidently^ 
at  a  contract,  which,  if  it  did  turn  out  an  uoprofit"*^ 
able  bargain,  his  Lordship,  he  felt  assured,  was  too 
generous  to  enforce  to  the  utmost  letter.    None  of  these 
inducements,  would  have  influenced  his  mind,  Ia  dealiag 
with  an  obscure  individual  and  a  stranger,  like  Mr. 
F^ttawes  i  and  Mr^  FeUoimes  of  course^  by  ciarrying  oa 
ihe  negotiation  under  cover  of  Lord  GvffJ^*9  name^ 
really  obtained  all  the  additional  advantage  estwated: 
in  money,  which  such  considerations  gave  to  the  trans* 
action  in  the  eyes  of  Air.  Page,     It  is,  therefore,  no 
more  than  a  reasonable  inference,  that  Page^  if  at  all, 
would  not  have  contracted  >«ith  the  Plaintiff  on  the  same 
terms  —  the  terms  now  sought  to  be  enforced  — *  as  he 
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did  when  be  acted  under  the  impression  that  he  was 
dealing  with  Lord  Qvydyr. 

The  jarisdictbn  of  courts  of  equity  to  compel  the 
specific  perfbrmanoe  of  agreements,  is  a  matter  purely 
discretionary :  and  in  the  exercise  of  that  discretion  it 
has  always  been  a  rule,  that  the  party,  seeking  equitable 
relief  must  come  mth  clean  hands.  The  misconduct  of 
a  Plaintiff  operates  as  a  personal  disqualification,  which 
the  Ooort  im^ariably  nodoes,  and  of  which  the  Defend* 
ant  may  aTsil  himself  as  a  bar  to  the  demand  (a),  with-* 
out  being  called  upon  to  shew  that  he  has  sustained  any 
specidi  loss  or  ii^nry  in  consequence.  Here  it  is  ad- 
mitloi^  that  Ftilames  was  guilty  of  studied  doplidtir, 
which  had  the  efiect  of  deceiving  the  Defendant,  and 
which,  we  are  entided  to  assume,  was  intended  to  deceive 
him*  Can  a  Plaintiff,  under  sucb  circorostances,  be  per-* 
mitted  to  daim  the  extraordinaty  reliei^  which,  in  aa 
honest  c^ase,  the  Court  will  give  by  decreeing  the  agree* 
meat  to  be  specifically  executed,  or  will  it  not  rather  leave 
die  parties  to  proceed  at  law?  It  is  said,  that,  in  this  in- 
stance^ no  reiirf  could  be  had  at  law,  because  the  contract 
was  s^^ned  in  the  name  of  Lord  Grtg^ifyrf  who,  having 
taken  no  part  in  the  transaction,  now  refuses  to  lend  hia 
name  toany  legal  proceedings  instituted  with  a  view  to  carry 
it  into  eflfact.  But  that  only  furnishes  a  stronger  reason 
why  this  Court  sbonid  decline  to  interfere.  The  Plain- 
tiff eiliier  had,  or  had  not,  a  right  to  make  use  of  Lord 
Gm^B^s  naaw.  If  he  bad,  this  Court  would  compel 
Us  Loidabip,'  on  a  bill  filed  for  that  purpose^  to  allow 
an  action  to  be  brought  in  his  name,  on  behalf  of  the 

FlaintiS 

(a)  See  on  thiB  subject  the  ob^    hurgh,  IJ.^W,  lis.  and  Wood' 
NmHlons  of  Sir  T.  Pittmer,M,'E,,    houBe  ?.  Meredith^  t6,  S8S. 
■I  tke  oasat  of  (StrmmU  v.  7<w- 
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Plaintiffi  If  he  had  not,  (uid  that  such  was  the  lact^ 
appears  from  the  statement  of  his  own  bill,)  it  is  a  faiv 
ther  instance  of  the  Plaintiff's  unfair  and  dishonest 
dealing,  which  would  of  itself  deprive  htm  of  any  title 
to  equitable  aid. 


The  contract,  .besides,  has  no  mutuali^.    If  Lord 
Gnaydyr  or  Mr.  FeOawes  had  refused  to  perform  it,  Mr. 
Page^  it  b  clear,  however  &irly  and  openly  he  might 
have  acted,  could  never  have  enforced  it  specifically 
against  either,  but  must  have  resorted  for  relief  to  a 
^gal  tribunal.    In  truth,  the  suit  here  is  altogether  im- 
proper.   It  prays  a  specific  performance,  though,  in  the 
events  that  have  since  occurred,  the  articles  having  been 
sold  off,  and  a  portion  of  the  price  pud,  performance 
can. consist  in  nothing  more  than  paying  the  balance  of 
the  purchase-money.    In  other  woids,  it  calls  upon 
the  Court  to  invade  the  province  of  a  jury,  anA  as- 
sess the  damages  which  the  Plaintiff  has  sustained  by 
Pag^B  refusal  to  complete  his  bargain.    It  is  unques- 
tionable, that,  if  the  contract  had  been  originaUy  drawn 
in  the  name  of  Felkmes  himself^  as  common  sense  and 
plain  dealing  would  have  dictated,  its  subject-matter  is 
of  such  a  kind,  it  being  for  payn^ent  of  money  on  the 
one  hand,  and  for  deliveiy  of  goods  on  the  other,  .that 
the  vendor  jcould  never  have  come  here  for  assistance^ 
but  roust  have  been  left  to  make  the  most  of  his  legal 
remedy.     And  is  he  to  be  actually  placed  in  a  better, 
situation — is  the  more  powerful  arm  of  a  court  of  equity 
to  be  extended  to  him,  merely  because,  through  folly  or 
fraud,  he  has  framed  the  contract  in  a  way  which  de- 
prives him  of  that  remedy?    Such  a  principle,  once 
admitted,  would  be  a  direct  encouragement  to  negli- 
gence and  deception;  every  blupdering  agreement  of 
•very  petty  tradesman  with  the  wholesale  dealer  who 
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supplies  his  stock,  might  be  made  the  fiiundation  of  a 
nit  in  Chancery;  and  the  line  of  separaticHi  between 
the  two  jurisdictions  would  be  totally  destroyed. 


1629. 


Mr.  Page  never  acquiesced  in  the  transaction,  after 
lie  became  acquainted  with  the  facts.  He  was  com* 
pdled,  for  his  own  safety,  to  proceed  to  sell  off  the 
articles  without  delay,  that  the  Hall  might  be  cleared 
by  a  certain  day,  according  to  the  terms  of  his  under- 
taking to  Lord  Oan/dyr*  But  so  far  was  he  from 
therd>y  intending  to  waive  his  objections  to  the  con- 
tract, that  every  thing  he  subsequently  did  was  under 
protest.  He  kept  a  regular  account  of  the  proceeds 
of  the  sale,  which  he  is  ready  to  produce  and  verily ; 
and  be  is  willing  to  pay  over  the  amount  to  the  Plain- 
tiff, after  deducting  the  sum  he  has  already  paid,  and 
the  usual  allowance  for  his  commission  as  a  broker  on 
the  sale. 


The  Lord  Chancellor.    Mr.  P^e,  I  am  satisfied, 
had  every  reasonto  believe  that  he  was  contracting  with 
Lord  GvoyJbfr:  but  the  only  question  here  is,  what  loss 
or  inconvenience  has  he  sustained  in  consequence  t»f  act' 
mg  under  that  mistake  ?    There  is  nothing  in  the  cause 
which  can  lead  me  to  suppose,  that  he  would  not  have  con- 
tracted with  the  Plaintiff  or  that  he  would  have  declined 
to  offer  the  sum  of  1500  guineas,  had  he  been  aware  of 
the  par^  who  was  really  the  owner  of  the  property.    It 
vras  strongly  pressed  upon  me  in  the  ailment,  thai  the 
parties  should  be  left  to  proceed  at  law.    But  from  the 
sttoation  in  which  they  respectively  stood,  as  wdil  atf 
from  the  form  of  the  agreement,  they  could  not  ^  have 
obtained  an  eflfectual  adjudication  upon  their  rights  at 
law, .  and  it  was  necessary  for  the  Plaintiff  therefore  to 
come  into  this  Court    Mn  JPeOoMs  says,  that  the  name 
of  Lord  GmfApr  was  not  used  for  any  impr(^)er  pur*' 

poser 
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ISM*  4X)ie;  but  efoi  if  it  were  otliflrwi9e»  thet  draunfllaiioe 
alone  would  fiunish  no  raeioo  why  Bir.  Pagt  should  be 
released  from  his  cootrad^  witboot  shewing  diat  the 

^^^^      deoq»tion  had  in  some  way  operated  to  his  prgadice. 

Decree  affirmed  without  coats. 


jiTor.  16.  FRASER  V.  BYNG. 


Equal  rams      nPHE  will  of  Sohn  Bgng  Esquire,  made  dunDg-  his 

giveo  to  the  X  y^dence  in  India  in  the  sendee  of  the  Bast  India 
Mune  person 

by  a  will  and  Company,  and  bearing  date  the  21st  of  Afiril  1808^ 
fi^  the  c^  *^^  af^inting  executors,  proceeded  in  the  following 
racter  and  ob-  terms :  —  '^  I  give  and  devise  to  my  natural  daughter^ 
iatter  to  be  Cedlia  Georgiana^  now  under  the  care  of  my  dear 
rabrtitational,  gjsCcr  Mrs.  Fraser^  the  sum  of  5000  pagodas,  placed  in 
mulatiTe.  aU  the  hands  of  Messrs^  Harrington  and  Cow  a  oompany'b 
l»^^en  ^^^^  bearing  8  per  cent,  and  widi  whatever  intetest 
by  the  codicil  may  bo  due  upon  the  said  bond ;  and  the  said  exr* 
ISuoDiilf  ^°"  editors  OD  no  account  to  call  upon  Mrs.  Uvaser  tofr  any 

smn  or  seass  disbursed  upon  the  education  of  the  diild 
nnder  her  protectioik  Item,  I  give  and  devise  unto 
asy  natiiral  child  Jokmy  under  the  care  of  Mr.'Grifiiis, 
of  JMadrmif  the  sum  of  lOOOt  or  2500  pagodas ;  I  give 
and  devise  to  my  dear  wife^  EUza  AmAia  Bj^gf  after 
paying  any  debts  and  legacies,  the  residue  and  remamder, 
entirely  to  go  to  my  dear  wifis,  which  I  suppose  to 
aaMNint  to  80,000  pagodas^  besides  the  bond  due  to  me 
by  Messrs^  Chase  and  C6»,  and  other  debts  from  variows 
persons,  aaisuntiai^  to  about  9000  pBgod»  more.  If 
any  accident  sboukl  befid  *y  AtBLV  wifiry  the  whole  of  nr^ 
proferty  to  my  chikl  Getfrge  Percy  Byi^ ;  but  if  she 
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UfCSf  the  whole  of  my  property  to  be  entirely  and  etAdj 
at  her  disposal." 

The  testator  afterwards*  when  at  Tricktnopofyf  ex- 
ecuted anotkier  testamentary  paper,  bearing  date  the 
19tb  Naoemder  181 1|  which  was,  in  part,  in  the  following 
terms :  —  *^  I»  Jaif$  iS^qg,  of»  &c.»  do  hereby  add  the 
fioUowing  dbuses  to  my  last  will  and  testament.    As 
some  mistakes  may  occnr  r^arding  the  SOOO/,  sterling 
bequeathed  to  my  natural  daughter  CeciliOf  this  is  to 
state  that  IQOO^  sterling  of  the  above  sum  is  in  the 
hands  of  the  Honourable  Mrs.  Hopwocd^  and  about 
800L  sterliog  is  in  the  hands  of  my  brother  George 
B^fHg^  Esquire;  now  if  any  difierence  should  be  wanting 
to  make  up  the  aforesaid  principal  sum  of  20002.  sterling, 
I  will  that  the  residue  wanting  b  to  be  taken  from  the 
aggregate  of  my  fortune,  and  the  aforesaid  sum  of  2000/. 
sterling  so  completed  is  to  be  paid  into  the  hands  of 
Captain  Pery  Fraser^  in  trust,  be  the  use  of  mj  afore- 
said natural  child,  Ceeiiia,  to  be  paid  to  her  on  Her 
attaining  tbe  age  of  twenty-one  yeara^  or  on  her  mat* 
liag^  should   she    many  before  attaining  that  age, 
together  with  any  interest  that  may  have  accumulated- 
tkereon,  after  deducting  the  expenses  of  her  education 
and  aepport.     I  also  bequeath  to  my  natural  son,  JbAn, 
rnukr  the  care  of  Mr.  Gr^ltks,  aW  Madras,  the  sum 
of  lOOOt.  sterlings  to  be  paid  to  him  on  his  attaining  tba 
age  of  twenty-one  years,  with  any  interest  that  amy 
have  accrued  thereon,  after  deducting  the  expenses  of 
his  edneation  and  support ;  but  I  do  hereby  wUl^  thk^  in 
the  event  of  my  aferesttd  natural  child,  CsoZm^  dying 
before  her  maniag^  or  her  attakung  the  age  of  twenty*^ 
one  years,  the  aforesaid  sum  of  2000/.,  with  aayimcmt 
that  may  have  accrued   thereon,  is  to  revert  to  my 
lawU  children.    I  also  will  that»  ia  the  event  of  my 
ittlHRi}  3fin»  Joktif  dyings  before  he  has  attained  tl)e  age 

of 
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1629.        of  twenty*one  years,  the  aforesaid  sum  of  lOOOLf  with 
the  interest  that  may  have  accrued  thereon,  is  also  to 
revert  to  my  lawful  children.    I  further  will,   that  the 
yearly  interest  arising  from  the  aggregate  suoi,  of  which 
I  may  be  possessed,  or  which  may  hereafter  devolve 
to  me,  after  the  several  legacies  are  paid,  shall  be  paid 
by  regular  instalments  to  my  dearly  beloved  wife,  Amdia 
Byngy  for  her  own  use  and  for  the  education  of  my 
lawful  children,'  to  be  enjoyed  by  her  during  the  term 
of  her  natural  life,  but  in  the  event  of  her  death  or  her 
again  marrying,  the  whole  yearly  interest  to  be  laid  out, 
or  such  part  a3  may  be  necessary,  for  the  education  of 
my  lawful 'children,  and  the  principal,  with  the  interest 
that  may  remahi  thereon,  if  any,  to  be  divided  amongst 
them  in  equal  shares,  the  several  shares  to  be  paid  them  on 
their  respectively  attaining  the  age  of  twenty-one  years.*' 

The  rest  of  this  instrument,  which  contained  no 
further  bequests,  had  reference  principally  to  the  nature 
and  particulars  of  the  testotoi^s  property ;  and  it  gave 
directions  to  certain  of  his  friends  in  India^' whom  he  re- 
quested to  undertake  the  management  of  his  afiairs,  as 
to  the  mode  in  which  his  outstanding  eflbcts  were  to  be 
collected  and  applied.  It  also  appointed  guardians  for 
his  lawfiil  children,  and  spoke  of  what  he  had  done  by 
his  former  will,  and  of  '*  these  clauses  added  to  his  last 
will  and  testament."  There  was  no  new  nomination  of 
executors* 

The  testator  died  in  1812,  and  probate  of  the  two 
testamentary  papers  as  a  will  and  codicil  was  granted 
by  the  Ecclesiastical  Court  to  G.  P.  FraseTf  one  of  the 
executors. 

Sometime  afterwards,  a  bill  was  filed  for  the  purpose- 
of  having  the  accounts  taken,  and  the  necessary  funds 
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raised  and  set  apart  for  the  payteent  of  the  different 
I^atees.  By  the  decree  in  the  cause  bearing  date  the 
2d  of  May  1818,  and  pronounced  by  Sir  John  Leachf 
then  Vice-Chancellor,  it  was  (among  other  things)  de- 
dared  that  the  legacy  given  by  the  codicil  to  the  ap- 
peUant,  John  Byng  (the  natural  son  of  the  testator),  was 
a  revocation  of  the  legacy  of  1000/.  given  to  him  by  the 
will,  and  was  not  accumulative.  At  the  date  of  the 
decree,  John  Byng  was  an  infant,  and  when  he  came  of 
age,  several  years  after,  the  order  he  obtained  for  pay- 
ment of  the  sum  which  had  been  appropriated  to  answer 
his  legacy  of  1000/.  was  made  without  prejudice  to  any 
proceedings  he  might  be  advised  to  take  with  a  view  to 
get  the  decree  varied.  And  he  now  appealed  against  so 
much  of  the  decree  as  declared  the  second  to  be  a  re- 
vocation  of  the  first  legacy,  and  not  an  addition  to  it. 


182d. 


Mr.  Home  and  Mr.  PkiUimore^  for  the  appellant. 

The  general  rule  is,  that,  when  a  legacy  is  given  by  a 
will,  and  another  is  afterwards  given  by  a  codicil,  to 
the  same  person,  the  testator  is  held  to  have  intended 
that  the  legatee  should  take  both,  unless  strong  cir- 
comstances  appear  on  the  face  of  the  instruments  them- 
selves, raising  an  opposite  presumption.  Here,  how- 
ever, there  is  nothing  of  the  kind ;  on  the  contrary, 
the  probabilities,  as  &r  as  they  can  be  collected,  point 
directly  the  other  way.  This  second  instrument  is  no 
more  than  a  codicil,  or  as  the  testator  himself  styles  it, 
**  dauses  added  to  his  last  will  and  testament,''  and  it 
is  dear  from  its  tenour,  that  it  was  written  while  the  first 
was  lying  before  him,  or  at  least  was  fully  present  to  his 
mind.  He  commences  it  by  anxiously  explaining  his 
wishes  (which  he  was  afraid  might  be  misunderstood), 
with  respect  to  the  sum  he  had  already  bequeathed  to 
his  daughter,  and  then  having  that  prior  bequest,  and 


no 
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16S9.       no  doubt  also  the  bequest  which  he  had  made  to  the 
appeUaUt  his  sou^  in  his  recollection,  he  proceeds  in 
these  terms :  —  ^'  I  also  bequeath  to  my  natural  son, 
Jbin,  the  sum  of  lOOOL  sterling,  to  be  paid  to  him  on 
his  attaining  the  age  of  twen^-one  years."     Nothing 
can  be  more  disdnct  or  explicit.  .  The  testator  knew 
that  he  had   by  his  will   bequeathed   SOOOL   to  his 
daughter:  by  the  codicil,  he  gives  directions   to  his 
executors  with  regard  to  the  funds  to  be  applied  in  pay- 
ment of  diat  sum,  expressly  referring  to  it  as  the  iden- 
tical  sum  given  by  his  wilL     He  knew,  too,  that  he  had 
bequeathed  lOOOL  to  his  son.    But  in  the  codicil  be 
makes  no  reference  whatever  to  that  legacy,  and  goes 
on  to  use  words  of  bequest  to  him,  which  can  import 
only  a  new,  substandve,  and  independent  gift.     What 
can  be  the  reason  of  this  marked  diversity  ?    Simply, 
that  the  testator's  object  was  different  in  the  two  cases. 
He  intended  nierely  to  regulate  the  property  which 
the  daughter  was  to  take^  but  he  wished  to  make  a  rea- 
sonable addidon  to  the  fortune  which  he  had  bestowed 
npon  his  son.    Two  thousand  pounds  he  probably  con- 
sidered an  ample  provision  for  a  girl  living  under  the 
care  of  her  paternal  relatives;  but  half  of  that  sum, 
he  justly  thou^^ht,  was  a  scanty  allowance  for  a  boy 
who  had  to  make  his  way  in  the  world,  and  who  wotild 
require  almost  the  whole  of  it  as  an  advancement  to 
start  him  properly  in  life.    He  was  therefore  naturally 
desirous  to  put  both  children  on  an  equal  footing.     His 
fortune  had  increased  considerably  in  the  interval  be- 
tween the  date  of  the  two  instruments,  as  appears  from 
the  latter,   so  that  he  could  indulge  his  inclination 
without  inconvenience ;  and  he  has  accordingly  effected 
his  purpose  in  the  codiciU  by  which  he  distincdy  gives 
lOOOL  to  his  son,  well  aware  all  the  while  that  he  bad 
previously  given  him  a  similar  sum  by  the  will.    If  be 

had 
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had  inteDded  the  subseqaent  as  a  rabsdtotion  for  the  1829. 
former  legacyt  he  would  certainly  have  said  so;  more 
espedally  as  his  attention  was  directly  drawn  to  the  dr- 
comstances  in  which  the  son  stood,  by  the  reference,  in 
die  immediatdy  preceding  sentence,  to  the  provision  he 
had  made  for  the  danghteri  in  whose  case,  as  he  meant 
to  bestow  no  additional  bounty,  he  took  care  to  use 
language  that  imported  none. 

Each  of  the  two  instruments,  taken  separately,  is  de- 
fective. In  order  to  collect  from  them  the  complete 
expression  of  the  testator's  mind,  we  must  view  them 
in  connecdon,  as  forming  one  entire  testamentary  act, 
and  they  will  dien  appear  perfectly  consistent  and  ex-* 
plidt.  Reading  them  in  that  way,  their  e£Pect  may  be 
thus  rendered :  —  *^  I  give  to  my  daughter  SOOOJL  abso- 
latdy; — on  second  thoughts,  it  had  better  be  conditional 
ouly,  and  be  paid,  when  due,  out  of  such  and  such 
ftoids.  Item,  I  j^ye  to  my  son  1000/.  absolutely:  —  I 
also  bequeath  to  him  1000/.,  to  be  paid  at  twen^<<me^ 
in  the  event  of  his  attaining  that  age,  otherwise  to  go 
o?er*"  Here  we  see  the  force  of  the  word  *^  abcs^ 
which  plainly  shews  the  testator  meant  an  addttimi. 

It  will  be  said,  that  the  sums  given  in  the  will  and  the 
codicil  are  the  same  in  amount :  but  that  drcumstaBoe^  ' 
bj  itself  is  not  sufficient  to  raise  a  presumption  that  the 
one  was  intended  in  substitution  for  the  other.  Hidgei  ▼. 
Morrison  {a%  and  the  cases  there  referred  to.  BaiBiev. 
Bimrfidd.  {b)  I(  however^  such  a  presumption  could  for 
a  moment  be  admitted,  it  would  beeflbctually  repdled  by 
oonadering  theyerydl£f^rent  character  of  thetwolegades. 
Hie  one  is  an  absolute  gift,  vesting  immediately,  and 

the 

(o)  I  B.  C.  C.  389.  W  1  Car,  392. 
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1829.       the  principal  of  which  .was  of  course  ^plicable^  either 
wholly  or  in  part,   to  the  boy's  advancement.     The 
other  is  conditional  only,  to  vest  on  his  attaining  twenty- 
one^  and,  in  the  event  of  his  dying  under  that  age,  to  go 
over  to  the  lawful  children  of  the  testator.     It  is  a  food 
which  could  not  by  possibility  be  broken  in  upon  while 
the  contingency  lasted,  not  even  for  the  necessary  pur- 
pose of  putting  him  out  in  trade,  or  instructing  him  in  a 
profession.     The  two  legacies,  therefore,  though  nomi- 
nally the  siune,  are  by  no  means  equal  in  value;  the 
latter  being  far  less  beneficial  than  the  former,  a  cir- 
cumstance which,  in  the  case  o£M*Kenzie  v.  M^Kenzie{a\ 
Lord  Eldon  held  to  be  quite  conclusive  in  favour  of 
accumulation.     It  is  observable,  too,  that  the  codicil 
speaks  of  the  surplus  interest  that  might  accumulate 
during  the  son's  minority;  and  no  doubt  a  surplus 
might  remdn  beyond  what  was  requisite  for  his  support 
and  education,  if  both  the  sums  were  to  be  taken :  but 
it  is  not  to  be  supposed  that  the  testator  could  have  con- 
templated the  possibility  of  such  a  surplus,  after  satis- 
fying those  purposes  out  of  the  interest  of  1000/.    Ac- 
cording to  the  construction  contended  for  on  the  other 
side,  the  appellant  was  to  have,  during  his  minority,  the 
interest  of  only  one  sum  of  1000/.,  and  not  a  shilling  of 
the  principal  could  be  touched,  not  even  to  ensure  his 
success  in  life,  unless  he  attained  twenty-one.    That 
never  could  be  the  object  of  a  considerate  parent. 
According  to  our  construction,   the  appellant  would 
have .  the  interest  of  2000/.  to  be  employed  towards 
his  maintenance  and   education,  and  one  half  of  that 
sum  would  be  applicable  at  the  discretion  of  his  trus- 
tees, and  under  the  sanction  of  the  Court,  to  any  ad- 
vancement for  his  benefit,  while  the  remainder  would 

be 
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be.  vested  and  payable  as  soou  as  be  came  of  age,  an  1829. 
ammgement  at  once  natund  and  judicious.  On  the 
whole,  unless  this  clause  of  bequest  is  to  be  read  as 
a  revocation,  in  contradiction  to  its  express  language, 
and  in  violation  of  every  &ir  presumption  of  intention, 
the  appellant  is  entitled  to  botli  the  legacies. 

Mr.  Kinderdetfj  contra. 

Where  the  legacies  are  given  strnpUdter^  and  there  is 
nothing  to  assist  conjecture,  the  general  rule  in  favour 
of  acctimulation  may  perhaps  be  admitted ;  although 
where  the  legacies  are. equal  in  amount,  even  that  has 
sometimes  been  denied,  (a)  But  certmnly  the  doctrine 
cannot  be  carried  farther;  for  the  presumption  is  ex- 
tremely slight,  and  any  intrinsic  evidence,  supplied  by 
the  testamentary  instruments  themselves,  is  sufficient  to 
tarn  the  scale,  and  throw,  on  the  party  claiming  the 
double  bequest,  the  burden  of  supporting  his  claim  by 
parol  testimony.  The  general  rule,  dierefore,  is  subject 
to  an  important  exception,  fully  established  by  autho- 
rity, and  bearing  directly  on  the  present  question,  viz^ 
that^  wherever  the  testamentary  papers  contain  a  series  of 
bequests,  comprising  the  same  property  and  correspond- 
ing pretty  nearly  in  number  and  value,  to  a  numerous 
chss  of  ]^;atees,  there  repetition  and  not  accumuladon 
shaU  be  presumed.  And  this  exception  is  founded  in  good 
sense ;  for  though  it  is  possible  enough  for  a  testator  to 
mean  an  addition,  when  by  a  codicil  he  simply  gives  a 
*  smn  to  the  same  individual  who  was  to  take  a  similar 
sum  by  his  will,  it  is  far  less  likely  that  he  should 
repeat  a  whole  line  of  bequests  to  a  variety  of  legatees,, 

without 

(a)   See  the  obseirations  of    of  Sir  W,  Grant  in  Benyon  v. 
Lord  Ukuflow  in  Moggridge  ▼.    Benyon^  17  Firi.  42. 
TkoekwtU^  1  Vei.  jun.  473.  and     '' 
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1829.  without  the  least  reference  to  what  the  first  instrument 
had  done  for  them,  unless  he  intended  the  second  to  be 
substituted  for  the  first. 


Fraseb 

r. 
Btno. 


That  principle  was  the  foundation  of  Lord  Hard" 
wick^s  decision  in   the  Date  of  St,  AlbatCs  v.  Bemp- 
clerk,  (a)     In  that  case,  legacies  given  by  two  distinct 
codicils  to  the  same  legatees,  though  they  dififered  m 
amount,  and  though  an  annuity  given  by  the  one  was 
not  noticed  in  the  other,  were  held  to  be  substitutional. 
So  in  Coote  v.  Bcjfd  {b\  where  the  second  codicil  ap- 
peared with  some  slight  variations  to  be  a  mere  re- 
petition of  the  first,  though  both  were  proved  in  the 
Ecclesiastical  Court,  and  it  was  not  pretended  that  the 
one  was  meant  to  be  a  revocation  of  the  other.  Lord 
Tkurlaw  decided  that  the  legacies  were  not  doubled. 
In    Attorney-General  v,   Hartey  (c),    there  were  •  two 
testamentary  papers  giving  the  same  sum  to  the  same 
individual,  but  with  a  material  alteration  in  the  terms 
and  nature  of  the  bequest,  it  being  in  the  one  absolute, 
in  the  other  conditional,  and  yet  that  was  held  to  make 
no  difPerence,  and  only  one  lq;acy  was  allowed.    Bar^ 
day  V.  WainwHght  (et) :   Gillespie  v.  Alexander  {e\  was 
the  case  of  a  will  and  codicil,  and  was  in  other  req)ects 
very  analogous  to  the  present.     The  codicil  in  that  case 
gave  a  variety  of  legacies ;  some  of  them  to  the  same^ 
others  to  a  less,  and  others  to  a  larger  amount  (and  so 
-fiir  it  is  a  stronger  case  than  ours),  and  it  nowhere 
pretended  to  revoke  the  prior  testamentary  paper ;  never* 
theless  it  was  determined  that  the  sums  bequeathed  to  the 
same  legatees  were  not  additional  but  substituted    The 

case 

(a)  8  AOi.  656.  '        (c)  4  Madd.  26J. 

\h)  1  B.  C.  C.  448.  and  S  P.  C,  {d)  5  Vet.  46S. 

C.581.  {e)2S.^S,\AS. 
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case  of  M^Kenzie  y.  M^Kenssie  may  seem  at  first  sight  1629. 
inconsistent  with  the  others,  but  it  is  clearly  distinguish* 
ablci  for  the  codicil  there  not  only  positively  recognised 
and  confirmed  the  will  in  all  other  respects,  but  most  of 
the  soBUs  bequeathed  by  it  were  difierent  in  value,  and 
as  to  several  in  which  the  testator  intended  revocation,  he 
eaq[>ressly  said  so,  thereby  raising  a  strong  implication 
that  as  to  the  rest  he  had  no  such  intention. 

The  same  principle  ought  to  hold,  perh^)s  even 
more  strongly,  in  a  case  like  the  present,  where  the 
subsequent  testamentary  p^^r,  though  it  cannot  be  said 
to  repeat  a  series  of  bequests,  does  what  amounts  to  the 
same  thing,  by  embracing  within  the  range  of  its  boun^ 
all  the  objects  for  which  the  prior  instrument  had  pro- 
vided. This  professes  indeed  to  be  a  codicil,  but  it  is 
really  a  kind  of  supplemental  will^  having  reference  to 
the  distribution  of  the  whole  of  the  testaU>r's  property^ 
It  takes  up  the  former  will  as  the  basis  of  the  proposed 
distribution,  and,  proceeding  as  it  were  in  parallel  lines 
with  it»  explains  and  remodels  the  dispositicxis  which 
that  had  made.  It  contemplates  no  new  gift  (unless 
the  bequest  to  the  appellant  is  to  be  so  construed) ;  for  its 
sin^  purpose  is  to  modify  and  abridge,  while,  as  to 
their  general  amount  it  ratifies  the  interests  previously 
given.  The  second  may,  therefore*  be  considered  as  a 
substitution  for  the  first  instrument,  except  where^  as  in 
the  instance  of  the  daughter's  legacy  and  the  nomination 
of  executors,  it  expressly  confirms  and  adopts  it.  In 
each  of  them  the  testator  divides  his  fortune  into  three 
portions*  One  of  these  he  gives  to  his  natural  daughter ; 
another  to  his  natural  son ;  and  the  third,  the  residue, 
eomprising  the  great  bulk  of  his  property,  to  his  wife 
and  family.  In  the  codicil  he  first  considers  the  case  of 
the  daughter,  and  distinctly  recognising  the  sum  which 

H  2  he 
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1829.  he  had  already  bequeathed  to  her,  proceeds  to  r^ulate 
and  qualify  the  gift.  He  then  adverts  to  the  legacy  ^ven 
to  his  son ;  and»  as  he  had  spoken  and  approved  of  the 
20002.  bestowed  on  the  daughter  in  the  preceding  clause, 
so,  in  the  next,  he  repeats  that  he  also  gives  to  his  son 
1000/.,  stating  that  he  means  it  to  be  taken  subject  to 
the  same  conditions.  The  word  "also"  indicates  natu- 
rally enough '  the  transition  of  the  testator^s  mind  from 
the  one  bequest  to  the  other,  and  it  indicates  no  more. 
Finally,  he  addresses  himself  to  the  consideration  of  the 
residue,  which  had  been  left  to  his  widow  absolutely,  or 
in  the  event  of  her  death,  to  his  only  lawful  child ;  and, 
without  professing  to  revoke  that  disposition,  he  does, 
in  effect,  make  a  totally  different  distribution,  be- 
queathing what  he  calls  the  aggregate  of  his  property, 
after  payment  of  the  legacies,  to  the  widow  for  life  or 
widowhood  only,  with  remainder  among  all  his  lawful 
children. 

It  is  impossible  not  to  perceive  from  this  comparison, 
that  the  two  instruments  are  commensurate,  and  that 
their  several  parts  have  a  mutual  relation ;  and  the  in- 
ference  is  natural  and  almost  unavoidable,  that,  as  far  as 
the  one  overrides  the  other,  they  cannot  stand  together. 
To  that  extent  the  codicil  is  virtually  a  revocation ;  the 
1000/.,  which  it  gives,  is  the  same  10002.  which  the 
will  had  previously  given,  and  the  consequence  follows 
of  course,  that  the  legacies  are  not  accumulative. 

Besides,  had  the  intention  been  different  hiere,  why 
should  the  testator,  when  he  was  carefully  guarding 
against  the  lapse  of  the  daughtei^s  portion,  and  of  the 
lOOOJL  given  to  the  son,  by  a  bequest  over  to  hb  lawful 
children,  have  neglected  a  similar  provision  with  respect 
to  the  1000/.  mentioned  in  the  will,  if  that  was  meant  to 

^      .  be 
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be  a  separate  gift  ?  The  motive  for  the  precaution,  that  18S9. 
the  son  was  a  natural  child,  and  that  otherwise  the  legacy 
would  go  to  the  crown  if  he  died  in  in&ncy,  would 
iiave  q)plied  with  equal  force  to.  the  firist  l^;acy  as 
to  the  second,  and  yet  when  his  attention  is  directly 
drawn  to  it  by  the  reference  to  the  daughter's  situ*- 
atioQ  under  the  will,  he  takes  no  notice  of  it  what** 
ever,  a  circumstance  which  proves  beyond  a  doubt,  that 
in  the  will  and  codicil  be  considered  himself  as  speaking 
of  one  and  the  same  sum*  As  to  the  alleged  increase  of 
his  property,  the  codicil  shews  that  his  family  had 
increased  in  at  least  an  equal  proportion.  In  every  case 
of  this  kind  the  sihgle  inquiry  is,  what  did  the  tes- 
tator really  intend.  For  the  purpose  of  ascertaining  that 
point,  it  is  necessary  to  weigh  all  the  circumstances,  to 
place  the  instruments  in  juxta-position,  and  to  compare 
attentively  the  whole  scope  and  import  of  each;  and  if 
we  do  so  in  this  instance,  we  cannot  fail  to  arrive  at  a 
conviction,  that  in  the  codicil  the  testator  was  merely 
repeating  and  not  enlarging  his  bequest. 

Mr.  Homey  in  reply.     . 

The  LoBD  Chancellor. 

There  can  be  no  doubt,  I  apprehend,  as  to  the  general 
rule.  The  only  question  here  is.  Whether  there  is 
sufficient  to  shew  that  this  codicil  was  intended  to. 
operate  as  a  substitution  for  the  legacy  given  by  the 
will  My  own  opinion  is,  and  has  been  from  the  first, 
that  the  codicil  was  intended  as  a  substitution,  or  rather 
as  a  qualification  of  the  will.  [Here  his  Lordship  stated 
the  tnaterial  parts  of  the  will  and  codicil,  and  observed, 
that  the  latter  ran  over  and  reviewed  the  whole  of  the 
dispositions  in  the  will.]    The  testator  intended  by  the 
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codicil  to  give  directions  to  qualify  the  different  legades. 
In  the  first  place,  he  says,  as  to  his  natural  daughter, 
the  fund  for  the  payment  of  her  legacy  has  shifted,  and 
he  makes  a  provision  for  that  circumstance*  Then,  m 
B  subsequent  clause,  he  qualifies  the  absolute  gift  to  her, 
by  saying,  that,  in  the  event  of  her  dying  under  twenty- 
one  and  unmarried,  her  legacy  shall  go  over.  In  pre- 
cisely* the  same  terms  he  next  qualifies  the  legacy  of 
1000/.  given  to  his  natural  son ;  and  if  he  had  intended 
that  gift  of  1000/.  to  be  accumulative  and  not  in  sads&c^ 
tion  of  the  sum  given  by  the  will,  no  reason  can  be 
assigned  why  one  half  only  should  be  directed  to  go  over. 
The  principle  of  all  the.  cases  on  this  subject  depends 
upon  the  question,  Whether  you  can  collect  firom  the 
whole  of  the  instruments  taken  together,  an  intention 
on  the  part  of  the  testator  to  substitute  the  one  legacy 
for  the  other.  I  think  you  may,  from  the  circumstances 
in  this  case.  The  judgment  of  the  Court  below  ought, 
therefore,  to  be  afiirmed.  * 


*  Most  of  the  aathorities  upon  exactly  coextensive  in  thdr  prcK 

this  subject  have  been  collected  visioiis,  and,  in  other  respects, 

by  Mr.  Gtldart,  in  a  note  to  the  are  so  nearly  identical   as  to 

6th  volume  of  Maddock^t  Re-  satisfy  the  judge  that  they  could 

porU^  p.  305.,  under  the  case  of  never  be  intended  to  exist  toge- 

Wray  V.  Fields  which  is  also  re-  ther,  probate  will    be   granted 

ported  on  appeal  in  S  Ruu.  857.  only  of  the  latest  in  date,  and 

The  subsequent  cases  are  Hevn'  the  others  will  be  held  to  be 

mng  v.  Gurreyy  2  5.  4*  jSi.  511.  virtually  revoked.     Meilmen  v, 

M^Kenzie  v.  M^Keme^  S  Ruu,  Methuen,  S  PhiUim.  416.     And 

86S.  Lordy.Stdelijf€fStSim.9l5.  parol  evidence  will  be  resorted 

The  judgment  of  Sir  John  Leackf  to,  if  neoessaiy,  to  assist  in  de- 

Vice-Chancellor,  in  Hemming  v.  termining  the  intention.  16,  fiat 

Gurrty  was  subsequently  carried  where  testamentary  papers,  very 

by  appeal  to  the  House  of  Lords,  similar  in  form,  and  efflbradog 

and    finally  affirmed,    by  Lord  the  same  general  range  of  ob- 

JSldan,   1  Biighf  N,  S,  479.  jects,  still  present  such  discre- 

If  the  different  instruments  are  pancies^  that  one  cannot  amount 

to 
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to  more  than  a  partial  revoca>  Gurrey,  2  S.  i  5.511.     1  BHgh^         1829. 

tioD,  or  repetition  of  the   rest,  N,  S.  479.      And  if  the  primd 

the  Prerc^ative  Court  allows  all  facie  presumption  in  favour  of 

of  them  to  be  proved,  and  leaves  accumulation  is  rebutted  by  in- 

it  to  courts  of  equity  to  exercise  temal  evidence,  drawn  from  a 

their  own  judgment  on  the  ques*  comparison  of  the  language  and 

tion  of  addition  or  substitution,  contents  of  the  instruments  them- 

whenever  those  courts  are  called  selves,  testimony  becomes  then, 

npoD  to  construe  their  tSBset  for  and  not  till   then,   admissible, 

the  purpose  of  determining  the  either  to  fortify  or  overthrow  the 

rights  of  legatees,     Jackson  v.  original  presumption.    Hurst  v» 

Jaehou,  8  Cor,  4S.    Hemming  v.  Beach^  S  Madd,  359—61. 


CLARK  V.  DEW- 


Nov,  18. 


rilHIS  was  a  motion,  on  behalf  of  the  Plaintiff  TTiomas  A  receiver 

•*•    Claris  for  the  appointment  of  a  receiver  of  certain  ]^pohued  at 

real  property,  to  which  he  and  his  brother  and  Co-  the  instance 

plaintiff^    Valentine  Clark^   claimed   to   be   beneficially  claimhig  as 

entitled,  under  the  will  of  their  deceased  uncle  Eli  StoU.  ^*^.Jf«  ^°^^ 

a  will   the  vi^ 

The  bill  was  filed  by  the  darks  against  the  devisees  in  Udity  of  which 

trust,  and  against  the  heiress  at  law,  Mrs.  DeWy  and  her  {l^iQ^t'y 

husband,  for  the  purpose  of  establishing  the  will,  and  an  issue,  un- 

^1      ^      ^       -  .     .  ^  .  -  less  the  claim* 

carrying  the  trusts  of  it  into  execution,  as  far  as   re-  ant  satisfies 

lated  to  the  real  estate  of  the  testator ;  and  it  prayed  an  tjieCdurtthat 

^  there  is  a  rea- 

issue  devisavit  vel  non  to  try  the  validity  of  the  will,  and  sonable  pro- 

that  a  receiver  might  be  appointed  in  the  meantime*         **5f^-°^^" 

The  the  issue,  and 
that  the  pro- 
perty will  be  endangered  by  being  left  in  the  possession  of  the  heir  at  law. 
A  party  who  is  in  contempt  for  disobedience  to  an  order  in  a  cause,  is  not  thereby 
precluded  from  making  a  motion  in  another  cause  having  reference  to  a  distinct  sub- 
ject, thottgh  between  precisely  the  same  parties.    SembU* 

H  4 
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1829*  The  Defendants,  Mr.  and  Mrs.  Dew^  by  their  answer 

admitted,  that  the  supposed  will  had  been  duly  executed 
according  to  the  statute  of  frauds,  but  they  altogether 
denied  its  validity,  inasmuch  as  the  testator  was  not, 
at  the  time  of  its  execution,  of  sound  and  disposing 
mind,  memory,  and  understanding.  They  further  stated, 
that  the'prqperty  in  question  consisted  melrely  of  a 
slip  or  landing-place  at  Rotherhithe^  which  was  let  at 
a  rent  of  eighteen  guineas  a  year,  and  that  they  had 
only  obtained  possession  of  it,  afler  recovering  judg- 
ment by  default,  in  an  action  which  they  were  com- 
pelled to  bring  against  the  trustees  for  the  rent,  and  in 
which,  as  they  alleged,  the  Plaintifis^had  an  opportu- 
nity, if  they  had  thought  fit,  of  trying  the  validity  of  the 
will  at  law:  Their  answer  also  set  fortli  at  large  the 
proceedings  that  had  taken  place  in  the  Prerogative 
Court,  and  iii  the  Court  of  Delegates,  where  the  validity 
of  the  instmment,  as  a  disposition  of  personal  estate, 
had  been  long  in  litigation,  and  where  it  had  been 
finally  decided,  by  two  successive  judgments,  tliat  Bli 
Stott  had  died  intestate  as  to  his  personal  estate ;  and 
they  relied  on  those  proceedings,  and  on  the  result  of  an 
unsuccessful  application  afterwards  made  to  the  Ix>rd 
Chancellor  for  a  Commission  of  Review,  as  sufficiently 
establishing  the  invalidity  of  the  will,  and  the  rights  of 
the  Defendant,  Mrs.  JDrtr,  as  the  testator's  next  of  kin 
and  heiress  at  law.  They  also  stated,  that  the  PlaintiflT 
Thomas  Clark  was  a  prisoner  in  the  Fleet  for  contempt 
of  the  Court  of  Chancery,  in  disobeying  certain  orders 
made  in  a  cause  in  which  he  was  a  Defendant  and  these 
Defendants  were  Plaintifis,  and  tihat  his  brother,  the 
other  Plaintifl^  was  abroad  and  out  of  the  jurisdiction. 

The  other  Defendants,  the  devisees  in  trust,  by  their 
answer  admitted,  that  the  testator  was,  as  they  believed, 
of  sound  and  disposing  mind,  memoiy,  and  understand- 
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log,  and  Iq^Iy  competent  to  make  a  will  at  the  time        1829. 
when  he  executed  the  one  in  question. 

Sir  Charles  Wetherell  and  Mr.  RoupeUy  for  the  motion. 

This  motion  is  (bunded  on  the  admissions  contained 
in  the  answer  of  the  Defendants,  and  may  be  regarded 
as  almost  a  matter  of  course.     It  is  admitted,  that  the 
testator  died  seised  of  real  estate,  and  that  the  Defend- 
ants Mr.  and  Mrs.  Dew  are  now  in  the  receipt  of  the 
rents  and   profits   of  that  estate.      They  say,  indeed, 
although  their  Co*defendants,  the  trustees,  say  directly 
the  reverse,  that  they  do  not  believe  the  testator  was  of 
sound  mind  at  the  time  when  the  will  was  executed. 
Bat  that  is  perfectly  immaterial.     Whether  he  was  so 
or  not,  IS  not  within  the  province  of  this  Court  to  deter- 
mine; but  will  remain  to  be  ascertained  by  the  issue 
iedstroU  vel  turn,  which  must  of  necessity  be  directed. 
That  has  been  the  course,  which,  ever  since  the  case 
of  Kerrich  v.  Brandy  {a)  in  the  House  of  Lords,  this 
Court  has   uniformly  followed   in  dealing  with  ques- 
tions respecting  the  legality  of  wills  disposing  of  real 
estate.     Nor  does  a  court  of  equity  in  any  case  take 
upon  itself  to  cancel  rights  created  by  a  will  executed 
with  all  the  solemnities  required  by  the  statute^  without 
first  giving  to  the  parties  claiming  under  it  an  opportu- 
nity of  establishing  its  validity  before  a  jury. 

The  sentence  of  the  ecclesiastical  court  not  only  is  not 
conclusive,  but  has  really  no  application.  That  court 
has  decided  that  the  will  is  ineffectual  as  a  testamentary 
disposition  of  personalty,  but  it  has  no  jurisdiction  to 
pronounce  upon  its  validity  as  to  real  estate ;  and  it  is  by 

no 

(0)  7  Bro,  P.  C.  437.  Tond,  ed.  See  also  Bate»  v.  Grwes,  S  Vei» 
jun.  2S7.    WM  V.  Oavcrden,  S  M.  424. 
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1 899.  DO  means  impossible  that  in  this,  as  in  other  instances  (a), 
a  jury,  which  is  the  only  competent  tribunal,  may,  when 
the  evidence  is  thoroughly  sifted  on  a  viva  voce  cross* 
examination,  come  to  a  conclusion  directly  contrary  to 
that  of  a  Judge,  who  founds  his  opinion  upon  written 
depositions.  In  the  meantime,  this  will,  which  is  ad- 
mitted to  have  been  duly  ekecuted  according  to  the 
statute,  gives  the  Plaintiffs  a  primdfacie  title ;  and  while 
the  question  of  right  is  depending,  they  are  entitled  to 
have  the  property  secured  to  abide  the  result  of  the 
trial. 

The  SolicitOT'-Genei'al  and  Mr,  Garratt,  for  the  De- 
fendants Mr.  and  Mrs.  Dew. 

Mr.  and  Mrs.  Dew  filed  a  bill  some  time  ago  in  this 
Court  against  the  Plainti£&  in  the  present  suit,  to  com- 
pel 

(a)  **  I  know  but  one  case  Dodgson,  which  was  an  applica* 

where  this  variation  of  judgment  tion  made  to  the  Lord  Chancel- 

has  happened,  and  that  was  the  lor  in  Dec.  1839,  for  a  commia- 

case  of  Maxwell  v.  Lord  Mai^  sion  of  review.  Dr.  LtMugUm 

iague;  there  a  testator  was  de-  mentioned  that  a  similar  diver- 

termined  to  be  compos  mefUu,  sity  of  result  had  occurred  in 

upon  a  suit  in  the  ecclesiastical  Ayrey  v.  Hill  (reported  in  the 

court,  and  that  sentence  was  af>  ecclesiastical   court   in    8  Add, 

firmed  in  the  court  of  delegates :  206.),  where  a  will,  impeached 

afterwards,  on  a  trial  at  law  in  on  the  ground  of  the  testator's 

relation  to  the  real  estate  devised  insanity,  was  established   as   a 

by  the  will,   the    testator  was  valid  testamentary  disposition  by 

found  fioR  compoty  and  then  an  the  judgment  of  Sir  J,  NkkoU, 

application  was    made   to    the  and  was,  on  the  same  ground. 

House  of  •Lords,- by  petition,  to  ^determined  to  be  inoperative  as 

reverse  the  sentence  in  the  court  a  devise  of  real  estate,  by  the 

of  delegates,  in  order  to  make  verdict  of  a  jury.    Dr.  Ltuhmg* 

the  determinations  uniform ;  but  torn  added,  that  he  recollected  no 

the  House  of  Lords  dismissed  case  in  which  the  converse  had 

the  petition,  because  the  sen-  taken  place, — in  which  a  will,  set 

tence  of  the  delegates  is  decisive,  aside  by  the  spiritual  court,  had 

and  no  appeal  lies  from  it.**  Per  been  held  effectual  on  a  trial  at 

Lord  Htardwkkc  C,  5  Atk.  546.  law. 
In  aiguing  the  case  of  Hunt  v. 
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'pel  them  to  account  for  the  property  which  they  had  1839. 
improperly  possessed  under  the  instrument  now  for  the 
second  time  attempted  to  be  set  up ;  and  by  an  order 
pronounced  in  that  cause,  the  CUarks  were  directed  to 
make  a  transfer  of  certain  sums  of  stock  standing  in 
their  names  in  the  bank.  They  have  refused  to  obey 
the  order,  and  one  of  them  has  since  gone  abroad.  The 
other,  the  party  moving,  is  a  prisoner  in  the  Fleet  under 
an  attachment  for  contempt  Under  these  circum* 
stances,  the  Plaintiff  has  no  right  to  be  heard  upon  the 
present  motion.  The  contempt,  it  will  be  said,  was 
not  committed  in  this  suit ;  but  it  was  in  a  suit  between 
the  same  parties,  having  reference  to  the  same  pro- 
perty, embracing  precisely  the  same  questions,  and  ail 
depending  on  one  and  the  same  instrument.  Here  two 
parties,  under  different  titles,  assert  a  claim  to  real  and 
personal  estates,  which  a  person  professes  to  dispose  of 
by  a  will.  As  to  the  former,  the  right,  it  is  admitted, 
can  be  bound  only  by  the  finding  of  a  jury ;  but  as  to  the 
latter,  the  proper  tribunal  has  already  decided  against 
the  validity  of  the  only  instrument  upon  which  the 
naintiffi*  claim  depends.  Following  up  that  decision, 
this  Court  has  made  an  order  on  the  Plaintiff  to  deliver 
up  the'property,  and  has  sent  him  to  the  Fleet  on  his 
refusing  to  comply*  His  disobedience  is  a  gross  and 
wilful  contempt,  amounting  to  a  denial  of  the  Courf  s 
authority,  and  disquaKfying  him,  so  long  as  he  persists 
in  his  obstinacy,  irom  claiming  its  assistance  either  on 
the  present  or  any  other  occasion. 

The  Lord  Chakcellor  said,  that  the  praictice  was 
the  same,  he  apprehended,  in  equity  as  at  law,  that  a 
party  could  not  move,  till  he  had  cleared  his  contempt; 
but  that  the  rule  must  be  confined  to  proceedings  in  the 
same  cause:  otherwise  the  consequence  would  be,  that  a 
party,  who  was  utterly  unable  to  comply  with  an  order 

of 
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1829*  of  the  Court,  might  be  prevented  from  afterwards  pro- 
secuting any  claims,  however  just,  against  the  person 
who  had  succeeded  in  obtaining  that  order.  Here  the 
suit  was  between  the  same  parties,  but  it  had  reference 
to  distinct  properties. 

For  the  Defendants. —-The  Plaintiffs  have  no  right  to 
rely  on  the  answer  of  the  Defendants,  the  trustees.  It 
cannot  be  read  as  an  affidavit ;  for  affidavits  are  not  to 
be  read  on  a  motion  for  a  receiver;  and  it  cannot  now, 
as  it  could  not,  at  the  hearing,  be  admitted  as  evidence 
against  their  Co-defendants,  Mr.  and  Mrs.  Dew,  who 
have  an  opposite  interest. 

This  Court  never  interferes  by  appointing  a  receiver, 
unless  it  entertains  a  clear  opinion,  that,  when  the 
cause  is  brought  to  a  hearing,  a  decree  must  be  made 
in  the  Plaintiffs'  favour.     But  in  this  case  the  will  has 

• 

been  already  determined,  by  two  consecutive  judgments 
of  the  proper  tribunals,  to  be  inoperative  by  reason  of 
the  testator's  incapacity ;  and  it  is  in  the  highest  degree 
unlikely,  that  an  appeal  to  a  jury  upon  that  point  will 
be  attended  with  a  different  result.  The  Defendants, 
the  Dewsj^  are  now  in  possession  of  the  property,  and  as 
&r  as  the  litigation  has  hitherto  proceeded,  the  Plain- 
tifis  have  shewn  no  probable  title  to  dispossess  thenu 
On  that  ground  alone,  a  similar  application  for  a  re- 
ceiver was  refused  in  the  case  of  ChobnondeUy  v.  Clinton. 
Were  their  prospects,  however,  far  more  encouraging 
than  they  are,  the  laches  of  the  Plaintiffs,  who  have 
suffered  many  years  to  elapse  since  their  uncle's  death, 
without  asserting  any  right  to  this  property,  would  be  a 
sufficient  answer  to  the  motion.  Had  they  been  really 
anxious  to  try  the  validity  of  the  will  in  a  court  of  law, 
they  might  have  come,  forward  to  defend  the  action  for 
rent  brought  against  the  devisees  in  trust.     Instead  of 

that. 


Dsw. 
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that)  they  have  allowed  Mr.  and  Mrs.  Dem  to  recover  a  1829. 

judgment  by  defiiult^  and  subsequently  to  levy  a  fine,  '    ' 

opon  which  five  years  have  run,  so  that  their  claim,  if  _v. 
they  ever  had  any,  is  now  effectually  barred. 

The  object  of  the  motion  is  merely  to  harass  the 
Defendants,  and,  if  possible,  to  drive  them  to  a  com-* 
promise.  At  the  very  moment  when  they  come  forward 
to  make  it,  they  retain  in  their  hands,  in  defiance  of  the 
order  of  the  Court,  5000/.  of  stock  to  which  Mrs.  Dem 
is  rightfully  entitled ;  and  yet  they  now  seek  to  deprive 
her  of  the  possession  of  a  small  strip  of  ground,  which, 
even  if  they  had  any  title  to  it,  would  afford  h^r  a  poor 
compensation  for  the  large  sums  of  hers  which  they 
have  spent  and  can  never  repay,  and  for  the  property 
they  unjustly  withhold  firom  her. 

Sir  C.  WethereU^  in  reply. 

T%e  Lord  Chancellor.    This  is  an  application  to 

die  discredon  of  the  Court,  which  is  called  upon  by  the 

motion,  to  appoint  a  receiver,  and  dispossess  the  heir  at 

kw.     Now  it  is  clear  from  what  appears  in  the  answer, 

and  from  what  is  already  known  to  the  Court,  that  the 

will,  under  which  the  Plaintiff  claims,  is  disputed:  and  the 

only  question  to  be  tried,  in  order  to  decide  that  point, 

'  is  the  sanity  of  the  testator.     That  question,  however, 

has  been  already  fully  investigated,  as  &r  as  regards  the 

personal  estate ;  and  though  the  result  is  not  conclusive 

as  to  the  property  now  claimed  by  the  Plaintiff  the 

contest  lay  between  the  same  parties,  and  the  result  of 

those  proceedings  was  such  as  to  furnish  no  reasonable 

ground  for  believpg  that  the  Plaintiff  will  succeed, 

when  he  brings  the  will  before  the  proper  tribunal  on 

an  issue  at  law.     I  would  ask  besides,  if  the  property  is 

exposed  to  any  danger  in  the  mean  time^  while  it  re-^ 

mains 
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1829;  mains  in  the  possession  of  the  Defendants  ?  The  Plain- 
tiff is  already  bound  to  pay  over  a  considerable  sam  to 
the  Defendants,  under  an  order  of  this  Court ;  and  so 
long  at  least  as  he  retains  that  sum  in  his  hands,  be  has 
a  sufficient  security  for  the  rents  and  profits,  should  it 
ultimately  appear  that  be  is  justly  entitled.  On  both 
those  grounds  the  motion  must  be  refused,  but  with- 
out costs. 


yav.  25.  SIDDEN  v.  LEDIARD. 

In  order  to  ^^N  the  death  of  Thomas  Lediard,  who  had  been  de- 
^ct  of  a^l-  ^"^  clared  a  trustee  and  accounting  party  under  the 
clumer,  a  original  decree,  the  suit  was  revived  against  jinn  Lediard^ 
cation,  HUh  ^^  widow  and  personal  representative :  and  she,  by  her 
ported  by  afi-  answer  and  disclaimer,  afta:  denying  assets  of  her  tes- 
lisbing  a  n>e-    tator,  disclaimed  ail  right,  title,  and  interest  in  the  trust 

cial  case,  w  property  and  effects  in  question  in  the  cause.  After- 
neceuaiy.         r    r     j  i 

wards,  however,  a  supplemental  bill  was  £led  by  the 
same  Plaintifis  against  Ann  Lediard  and  others,  praying 
further  declarations  and  relief  with  respect  to  the  sam^ 
trust ;  and  by  her  answer  to  that  bill,  she  insisted  that 
she  was  entitled  to  receive  and  be  paid  what  might  be 
found  due  to  her  husband's  estate^  on  taking  the  account 
of  the  said  trust ;  and  that  she  ought  not  to  be  bound 
by  her  former  disclaimer,  inasmuch  as,  at  the  dme  of 
filing  the  same,  she  was  ignorant  of  the  existence  of 
many  vouchers  for  payments  made  by  her  husband,  as 
well  as  of  other  documents  ezplanatoiy  of  the  accounts 
^ven  in  by  him  relating  to  the  trust  property,  which 
vouchers  and  documents  had,  as  she  all^;ed,  been  dis- 
covered 
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covered  at  a  subsequent  period.  The  Master,  by  his  1829* 
report,  among  other  things,  stated,  that  as  Ann  Lediard 
had  disclaimed  all  interest,  and  the  Plaintiffs  had  waived 
any  account  against  her  as  the  representative  of  T. 
Ltdiardj  he  had  not  thought  proper  to  allow  any 
charge  against  the  said  T.  Lediard^  or  to  proceed  upon 
the  discharge  which  his  executrix  had  carried  into  the 
office* 

When  the  cause  came  on  for  further  directions,  Mr. 
Whiimanh  on  behalf  of  ^»n  Lediard^  applied  for  liberty 
to  go  in  and  prove  her  claims  against  the  trust  estate, 
notwithstanding  the  disclaimer  she  had  filed.     When 
that  disclaimer  was  put  in,  she  had  no  means  of  knowing 
how  the  account  stood  between  her  late  husband  and  the 
Plaintiffi :  but  they  were  well  aware  that  a  large  balance 
WIS  due  to  Mr.  Lediard  for  expenses  incurred  in  the 
execution  of  the  trust.    They  had  therefore  availed  them- 
lelves  of  her  disclaimer,  and  artfully  abandoned  their 
charge  in  the  hope  of  escaping  from  the  payment  of  that 
balance.    The  subsequent  discovery  of  a  box  of  piqpera 
had  first  led  the  Defendant  to  a  knowledge  of  the  truth. 
There  was  no  a£Sdavit  in  support  of  the  application,  but  ^ 
Mr.  Whitmarsh  relied  on  the  statement  in  Mrs.  Lediari^ 
answer  to  the  supplemental  bill,  and  on  the  facts  found 
by  the  Master^s  report,  and  he  referred  to  a  case  of 
BroMh  ▼•  SpttrseM  (a)  at  the  Rolls,  where  it  was  held 
that  the  Defendant  might  insist  upon  a  claim,  notwith- 
standing he  had  put  in  a  disclaimer. 

The  LoBD  Chancellor  said,  that,  in  order  to  get 
rid  of  the  eflect  of  a  disclaimer,  it  was  necessary  to  shew 

some 

(a)  1  Neui,  Harr,  835. ;  but  in  upon  the  record,  without  a  strong 

SeUm  T.  Sadey  7  Ve8.2SS,  Lord  case  upon  affidavit.   As  to  a  dis- 

Eidion  held,  that   a  defendant  claimer  by  an  accountiDg  party, 

wold  not  get  rid  of  a  disclumer  lee  S  Run^  4SS. 


lis 
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1829. 


some  specific,  ground.  Here  the  statements  in  the 
answer  were  too  loose  and  general  for  the  Court  to  act 
upon.  Mrs.  Lediard  ought  to  have  made  a  distinct 
applicadon  on  the  subject,  supported  by  special  affidavits, 
setting  forth  the  fects  in  detail  on  which  she  founded  her 
claim  to  such  an  indulgence. 


J%tf.8. 


A  committee 
of  the  person 
and  estate  of 
a  lunadc  ap* 
pointed  with- 
out a  refer- 
ence, where 
the  proper^ 
was  small. 


Ex  parte  FARROW,  in  re  ADAMS. 

A  PETITION  was  presented  by  the  sister  of  a 
"^^  lunatic  and  her  husband,  praying  tha£  she  might 
be  appointed  committee  of  the  lunatic's  person  and 
estate.  It  appeared  by  affidavit  that  the  lunatic's  fortune 
consisted  of  a  messuage  of  the  yearly  value  of  25/.,  of 
3502.  stock  in  the  S  per  cents.,  and  of  housdold 
furniture  and  other  effects,  and  debts  due  to  him  to  the 
amount  of  about  902.  more. 


Mr.  ChandlesSf  who  appeared  in  support  of  the  pe- 
tition, requested,  that,  to  save  expense,  as  the  property 
was  so  small,  the  appointment  might  be  made  by  the 
Court  in  the  first  instance  without  a  reference  to  the 
Master.  That  had  heeii  the  course  followed  in  Ex 
parte  Pickard  (a),  and  in  Ex  parte  Laof.  {b) 

m 

The  Lord  Chancellor  granted  the  application  on 
the  authority  of  the  cases  cited. 


(a)  5Ves./^B.lS7. 


(fi)  I  Coll.  196. 
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1829; 


ANON.  Dee.  IS. 


/\N  an  application  made  by  Mr.  Tinney,'  that  the  A  committee 
^^  committee  of  a  lunatic  might  have  liberty  to  pass'  *e  pj^^^ 
liis  acooontSy  which,  in  consequence,,  as  was  alleged,  of  sanction  of 
tbesmallness  of  the  property,  had  not  been  passed  since  g^^  passing 
the  year  182S,  *>»•  accounte 


annually. 


The  Lord  Chancellor  granted  leave  in  this  case, 
bot  said,  that  whenever  from  any  cause  it  is  found  inex- 
pedient to  pass  the  accounts  of  a  lunatic's  estate  regu- 
larly, an  application  ought  to  be  made,  in  the  first 
instance,  for  liberty  to  dispense  with  the  general  rule, 
and  the  Court  would  then  exercise  its  discretion  on  the 
SQl]gect(a} 

« 

(a)  See  Ex  parte  Piekard,  5  F.  4>  A  137. 


BURKETT  V.  SPRAY.  jVar.s7.s8. 

^HIS  was  a  suit  to  carry  into  efiect  the  trusts  of  a  Where  a 

marriage  settlement;  and  one  principal  question  hwrinl'J^Hfe'*' 
related  to  the  proper  construction  of  a  clause,  which  had  interest  only, 
been  held  by  the  court  below  to  empower  the  trustees,  entitled  to  his 

dnriuff  the  life  of  the  tenant  for  life,  to  sell  the  furniture  costs  out  of  the 
**  ,   trust  property, 

and  the  Court  will 
not  give  him 
a  mere  Hen  on  it,  to  be  enforced  by  subsequent  proceedings^  but  Will  direct  an  im- 
mecfiate  sale  for  the  purpose  of  defraying  them. 
Decree  varied  on  appeal  in  respect  of  costs  only. 

I 


i 
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and  other  effects  comprised  in  the  settlement^  and  to 
invest  the  produce  in  stock  upon  the  same  trusts. 

The  cause  now  came  on  by  way  of  appeal  against  so 
much  of  that  decree  as  decided,  that  the  trustees  had  a 
power  of  immediate  sale,  and  that  the  tenant  for  life 
shbuld  not  have  his  costs  paid  at  once  out  of  the  fund 
by  the  trustees,  but  should  have  a  lien  for  them  on  tfie 
property  to  be  sold. 

Mr.  Home  and  Mr.  Tennanty  for  the  ajqidlaBt,  the 
tenant  for  life. 


Mr.  Pemberion  and  Mr.  Girdlestone  jun.,  for  the 
trustees. 

The  Lord  Chancellor,  having  expressed  a  clear 
opinion  that  the  decree  was  right  upon  the  first  point, 
it  was  then  argued  on  the  question  of  costs. 

On  the  one  hand,  it  was  contended,  that  the  decree 
was  erroneous,  inasmuch  as  it  decided  that  the  appellant 
was  entitled  to  his  costs,  but  did  not,  as  it  should  have 
done,  provide  for  their  payment  by  directing  a  portion 
of  the  property  to  be  sold  for  that  purpose.  It  declared 
his  right  to  be  reimbursed,  and  gave  him  a  lien  for  the 
costs  on  the  trust  effects  as  against  the  remaindermen,  till 
the  trustees  should  make  a  sale ;  but  it  left  him  to  recover 
them  afterwards  as  he  best  could,  possibly  by  an  action 
at  law.  Such  a  direction  was  quite  unprecedented,  and 
was  contrary  to  the  principles  of  a  court  of  equity,  which 
always  endeavoured  to  administer  complete  and  final 
jusUce  between  the  parties.  Admitting  that  the  rest  of 
the  decree  must  stand,  this  was  not  a  mere  appeal  on 
the  propriety  of  giving  costs,  for  it  related  to  the  pecu- 
liar and  inequitable  mode  in  which  they  were  directed 
to  be  charged  and  paid,  so  that  it  formed  a  substantive 

and 
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and  not  a  consequential  part  of  the  decree  against  which 
relief  was  prayed,  and  it  was  therefore  properly  brought 
under  review. 

On  the  other  side  it  was  answered,  that,  assuming  the 
decree  to  be  right  in  other  respects,  this  was  substanti- 
ally an  appeal  for  costs,  which,  it  was  conceded,  could 
neter  be  entertained.  Whether  these  costs  were  pro- 
po'ly  allowed  or  not,  and  whether  they  were  duly  pro- 
vided for  or  not,  it  was  impossible  to  pronounce  without 
opening  up  the  whole  of  the  decree,  which  embraced  a 
great  variety  of  points,  and  against  which  there  was  no 
general  petition  of  rehearing. 


1889. 


Tie  LoBD  Chakcellor  said,  that  an  appeal  would 
lie  m  respect  of  costs,  if  any  principle  were  involved,  and 
they  were  not  merely  given  as  consequential  on  the  de* 
creCi  (a)  The  objection  taken  to  the  manner  in  which  they 
were  charged,  appeared  to  him  to  be  sound.  The  trus- 
tees and  the  appellant,  the  tenant  for  life,  were  entitled 
to  have  their  costs  paid  immediately  out  of  the  corpm 
of  the  estate,  without  waidng  to  have  them  raised  at  a 
fbtnre  period.  The  decree,  therefore,  ought  to  be 
varied  to  the  extent  of  directing  that  the  deficiency 
should  be  made  good  by  an  immediate  sale. 


(«)  So  Jewmr  ▼•  Jenour^ 
10Fe».572.  Taylour  v.  Pop- 
kam,  15  rr<.78.  Most  of  the 
cases  on  the  subject  of  appeals 
relative  to  coets  are  brought  to- 
gether in  a  note  to  Mr.  BiuiU*9 
ccBtion  of  Amhler^t  ReporU^  521. 
To  these  may  be  added,  E^re  v. 


Pameil,  S9th  Feb.  17S7;  CroA^ 
▼.  Shadworth,  4th  April  1788, 
D.  P.  Hare.  MSS.;  Gouid  ▼. 
Granger^  Mot.  595. ;  Huband  v. 
Huband,  7  Bro,  P.  C.  433.  ThmL 
edit;  Tody.  Tod,  I  Bligfk,63S» 
N.  8. ;  and  see  1  Dow,  861. 
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1829. 


Dee.  8. 9. 16. 


HODGES  V.  HORSFALL  and  Others. 


Where  an 
agreement  ex- 
pressly refers 
to  a  plan  as 
an  existing 
document, 
forming  a 
term  in  the 
contract,  pa- 
rol evidence 
is  admissible 
for  the  pur- 
pose of  iden- 
tifying the 
plan.    But 
unless  the  evi- 
dence of  iden- 
tity is  clear 
and  satisfac- 
tory, specific 
penormance 
of  such  an 
agreement 
will  be 
fused. 


TN  the  year  1821,  Samuel  Hodges  entered  into  a  n^o- 
ciaiion  with  William  HorsJhUj .  for  the  purpose  of 
procuring  a. reversionary  lease  of  a  parcel  of  land  with 
the  buildings  erected  thereupon,'  of  which  Horsfall  was 
the,  owner  in  fee.  The  premises  were  at  that  time  sub- 
ject to  a  lease,  which  was  not  to  expire  till  Midsummer 
1824.  After  some  treaty,  the  parties  respectively  signed 
a  written  agreement,  which  was  prepared  by  HorsfalPs 
attorney,  and  which,  as  far  as  is  material  to  the  present 
question,  was  in  the  following  words  :  ~->  ^^  Memorandum 
of  agreement  made  the  18th  day  of  August  1821,  be- 
tween William  HorsfaU  of,  &c.  of  the  one  part,  and- 
Samuel  Hodges  of,  &c.  of  the  other  part.  William 
Horsfall  does  hereby  agree. for  himself,  his  heirs,  exe- 
cutors, administrators,  and  assigns, .  to  grant  a  lease 
unto  Samuel  Hodgesy  his  executors,  administrators,  or, 
assigns,  of  all  those  premises  at  Battle  Bridge^  now  in 
the. occupation  of    ■     ■  YoungCj  known  by  the  sign 

of  the  Maidenhead  public  house,  with  the  additions  in- 
tended to  be  made  thereto  by  Samuel  Hodges  as  per  plan 
agreed  upon,  for  a  term  of  thirty-one  years  from  Mid- 
summer 1824.  The  said  Samuel  Hodges  agrees  to  pay 
to  William  HorsfaU  a  premium  of  1500/.  sterling  money 
for  the  grant  of  such  lease,  at  80/.  per  annum,  the  said 
rent  to  commence  from  the  25th  day  of  June^  which  will 
be  in  the  year  of  our  Lord  1824 ;  the  rent  to  be  paid 
quarterly  on  the  usual  days  for  payment  of  rent,  the 
first  payment  to  be  made  on  the  29th  day  of  September 
1824."  The  agreement  also  contained  provisos  for 
the  insertion  of  the  usual  covenants  in  the  lease,  and  a 

clause 
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daase  requiring  that  the  additions  should  be  made  1829. 

within  twelve  months  after  the  lessee  was  let  into  pos-  „  ' 

session ;  and  it  further  stipulated,  that  the  whole  pre*  «. 

miem  of  1500/.  should  be  paid  by  Michaelmas  1821.  Hoesfaix. 

Prior  to  this  contract  with  Hodges^  two  other  pro- 
pasak  had  been  made  to  HorsfaU  for  a  lease  of  the  same 
premises,  on  behalf  of  persons  of  the  names  of  Testar 
and  Younge.  Thenegociations,  which  ensued  upon  the 
subject  between  them  and  HorsfaU^  were  afterwards  sue* 
cessively  broken  off;  but  in  the  course  of  them,  certain 
plans  were  produced  and  shewn  by  the  latter,  particu*^ 
iarly  specifying  the  additions  and  improvements,  which 
be^  Bs  landlord,  would  expect  an  incoming  tenant  to  ex- 
ecute. By  all  of  these  plans,  special  provision  was  made 
for  bringing  forward  the  front  of  the  Maidenhead  public 
hoase^  so  as  to  be  in  a  line  with  three  other  houses 
which  HorsfaU  had  recently  erected  on  the  immediately 
adjoining  plot  of  ground ;  but  two  of  them  differed  con*- 
siderably  in  their  details.  According  to  the  first,  deno- 
minated Testar's  plan,  from  having  been  the  one  shewn 
to  Mr.  Tesiar,  it  was  intended  that  the  whole  of  the  old 
buildings,  together  with  the  required  additions,  should 
compose  a  single  tenement  only.  According  to  the 
other  two,  of  which  one  was  rather  more  ornamental 
than  the  other,  but  which  were  substantially  the  same, 
and  were  treated  throughout  the  argument  as  forming 
one  plan,  and  distinguished  by  the  name  of  Young^s 
plan,  it  was  proposed  that  the  additions  should  be  made 
in  such  a  manner  as  to  constitute, '  with  the  original 
building,  two  houses. 

In  the  month  otAugusl  1821,  immediately  on  signing 
the  agreement  before  stated,  Hodges  paid  into  the  hands 
of  Horsfail  the  sum  of  lOOZ.  as  part  of  the  stipulated 
premium ;  and,  in  the  October  following,  HorsfaU  having 

I  d  caused 
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16.S9.       oiuscd  a  lease  to  be  prepared,  to  which  was  annexed  a 
^  ■■«  '■ '     copy  of  the  plan  called  TesUn's  plaui  tendered  it  for 
«.  execution  to  Hodges^  and  at  the  same  time  made  a  de* 

HoBtFAix.  mand  upon  him  to  pay  up  the  balance  of  the  considera- 
tion-money. HodgeSj  however,  refused  to  execute  the 
lease;  and  Horsfall  thereupon  commenced  a  suit  for 
specific  performance,  allying,  that  the  plan  for  con- 
verting the  old  buildings,  together  with  the  proposed 
additions  into  one  tenement,  was  the  one  specifically 
designated  by  the  memorandum.  In  his  defiooce, 
Hodges  insisted,  that,  if  any  plan  were  particularly  re- 
ferred to,  it  was  not  TVstor's  but  Yoimg^s  plan,  accord- 
ing to  which  the  premises,  with  the  projected  alterations, 
were  to  form  two  houses,  and  he  ofiered  to  accept  a 
lease  on  the  footing  of  that  plan.  That  cause  came  on 
to  be  heard  on  the  27th  o{  January  1824,  when  fjors- 
fcillj  having  failed  in  bis  proo^  the  Vioe*ChanceUor 
decided,  that  there  was  no  such  agreement  as  the  Court 
could  perform ;  and  the  suit  was  dismissed  with  costs. 

The  present  bill  was  then  filed  by  Hodges  against 
the  daughters  and  co-heiresses  at  law  of  Hor^fallf  who 
had  died  in  the  meantime,  and  against  certain  other 
persons  who  had  accepted  a  lease  of  the  premises  in 
question  with  notice  of  the  Plaintiff's  claim.  It  set 
forth  at  large  the  facts  already  detailed,  and  the  pro- 
ceedings in  the  previous  suit  It  charged  that  the  only 
'  plans  shewn  to  the  Plaintiff  during  the  treaty,  were  the 
two  which  had  been  received  from  Younge^  and  that  of 
those  the  least  expensive  and  ornamental  was  the  one 
particularly  referred  to  and  intended,  though  certain 
other  trifling  alterations  which  it  specified,  with  respect 
to  rounding  off  the  west  comer  of  the  building,  had 
also  been  verbally  agreed  upon :  and  it  prayed  a  spe- 
ci6c  performance  o(  the  contract  on  the  basis  of  that 

plan; 
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pkn;  or  if  the  Coort  should  not  be  satisfied  that       18M. 
Youngi^B  was  the  plan  agreed  upon,  it  prayed  in  the 
altarnative  that  the  parties  might  be  decreed  to  execute  vT 

a  proper  lease  and  counterpart  on  the  footing  of  TetUu^n     HoasrAU. 
plan.    On  the  6th  of  June  1826,  the  cause  came  on  to 
be  heard  before  Lord  Giffbrdj  then  Master  of  the  Rolls, 
who  dismissed  the  bill  with  costs* 

The  Plaintiff  Hodges  now  appealed  from  that  decree* 
The  material  parts  of  the  evidence  adduced  in  support 
of  the  appellant's  case  are  stated  in  the  judgment  of  the 
Lord  Chancellor. 

Mr.  Home^  Mr.  Pepys^  Mr.  Beames^  and  Mr.  Wigramf 
for  the  appellant. 

There  is  no  dispute  here  as  to  the  extent  of  the  pre- 
mises proposed  to  be  demised :  neither  can  the  Defend- 
ants be  now  heard  to  say,  that  this  was  not  a  final 
and  binding  agreement ;  since  they  or  the  party  whom 
they  represent,  recognized  it  as  such  by  filing  a  bill 
claiming  to  have  it  specifically  executed.  The  pay- 
ment made  by  the  Plaintiff  likewise,  though,  according 
to  the  modem  doctrine,  it  cannot  be  considered  as  a 
part  performance,  sufficiently  shews  what  was  his  im- 
pression. The  only  remaining  question  is,  what  were 
the  alterations  which  the  agreement  meant  to  require, 
and  wbat  was  the  plan  there  referred  to :  for  i^  as  we 
allege,  those  alterations  were  particularly  described  in  a 
plan  or  drawing  upon  paper,  and  if  xhat  plan  can  be 
identified  with  the  plan  mentioned  in  the  memorandum, 
it  becomes,  in  effect,  incorporated  with  it,  and  every 
term  of  the  contract,  as  the  statute  requires,  is  ascer- 
tained by  an  instrument  in  writing.  That  some  draw- 
ing or  delineation  upon  paper  was  particularly  pointed 
at  by  die  words,  <*  as  per  plan  agreed  tipon,''  will 

I  4  hardly 
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1829.        hardly  be  denied :  both  parties  concur  in  that,  and  the 
^J~'   ■  '     phrase  itself  sufficiently  shews  it.     But  the  doubt  arises 
«.  from  the  circumstance,  that  in  the  course  of  the  different 

HoupALL.     negociations  several  plans  were  produced,  and  in  order 
to  dear  up  that  doubt,  we  are  compelled  to  resort  to 
extrinsic  evidence.     Had  the  language  of  the  reference 
been,   *'  as  per  plan  marked  A,''  the  difficulty  would 
have  vanished  entirely.     As  it  is,  a  larger  body  of  evi- 
dence is  necessary,  because  the  words  are  general,  and 
only  go  to  establish  the  fact  of  a  specific  plan  being  in 
existence,   without    giving    us  any   assistance   in  dis- 
tinguishing the  one  particularly  meant,  from  others  with 
which  it  might  be  confounded.     But  in  all  these  cases 
the  principle  is  the  same,  viz.  that,  wherever  the  prin- 
cipal agreement  refers  to  another  paper,  as  a  substantive 
part  of  the  contract,  parol  evidence  becomes  immediately 
admissible  for  the  purpose  of  shewing  what  that  parti- 
cular paper  is,  and  of  thus  connecting  the  two  instruments. 
That  doctrine  was  laid  down  by  Lord  Redesdale  in  Clinan 
v.  Cooke  (a),  and  was  recognized  by  Lord  IHdon  in  Saun^ 
derson  v.  Jackson,  {b)     The  same  rule  has  always  been 
acted  upon  in  the  cases  of  agreements  established  on  the 
language  of  a  written  correspondence,  where  parol  evi- 
dence is  called  in  to  identify  and  connect  the  different 
letters,  and  if  the  letters  so  connected  sufficiently  as- 
certain the  material  terms  of  the  contract,  the  statute 
is  held   to  be   complied   with.      Western  v.  Russell  {c\ 
Richards  v.  Porter  (rf),   Tawney  v.  Cronsther  [e\  a  case 
which,  as  to  this  point,  has  never  been  doubted,  though 
Lord  Redesdale  has  censured  it  on  other  grounds.     In 
every  case  of  this  kind,  indeed,  the  single.difficulty  is  to 

find 

(a)  1  Sch.  4r  Lef.  32.  (e)  5  B.  C,  C,  318. ;    and    see 

(&)  2  ^(M.  9f  PuU.  258.  also  OgUvie  ▼.  Foljambe,  3  Mer. 

(c)  3  r.  4"  A  187.  65. 
id)  SB.^  a  437. 


HOBtrALU 
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find  out  what  are  the  particular  papers  referred  to;  1829. 
and  the  difficulty,  of  course,  increases  in  proportion  as  __'  ▼  " 
they  are  numerous;  but  that  applies  only  to  the  proof,  «. 

and  does  not  vary  the  law.    If  it  were  otherwise,  the  De- 
fendant would  merely  have  to  manufacture  half  a  dozen 
diflerent  papers,  and  then  alleging  the  want  of  precision, 
which  his  own  fraud  had  created,  as  a  reason  for  re* 
sisdng  the  introduction  of  parol  testimony,  might  bid 
defiance  to  any  suit  calling  on  him  specifically  to  perform 
bb  contract.     In  short,  all  that  is  required,  in  order  to 
let  m  the  evidence,  is,  that  the  agreement  should  con- 
tain an  express  reference.     In  Clinan  v.  Cookcj  and  in 
BoyddL  v.  Urummond  (a),   (the  only  case  cited  on  the 
other  side  on  the  argument  in  the  Court  below,)  there 
was  no  such  reference.     In  the  prior  suit  of  HorsfaU 
against  Hodges,  it  appears  from  the  decree  that  the  de- 
positions on  the  part  of  HorsfaU  were  allowed  to  be 
read,  to  prove  that  Testates  plan  was  the  one  referred 
to,  and,  in  the  present  cause,  the  Plaintiff's  depositions 
were  admitted  at  the  Rolls  to  prove  that  it  was  Young^s, 
There  can  be  no  question,  therefore,  that,  on  the  grounds 
both  of  principle  and  practice,  the  evidence  now  offered 
by  the  Plaintiff  for  the  purpose  of  identifying  Young^s 
as  the  plan  referred  to  by  the  agreement,  must  be  re- 
ceived; and  if  it  be  received,  it  is  conclusive  in  his 
fikvoar.    Lord  Giffbrd  was  induced  to  dismiss  the  bill, 
not  upon  the  merits,  but  from  an  idea  which  was  strongly 
pressed  on  his  mind  by  the  Defendant's  counsel,  that 
the  dismissal  in  the  former  cause  decided  the  point  in 
the  present.     But  that  idea  was  plainly  erroneous :  the 
appellant  had  nothing  to  do  as  a  defendant  in  the  former 
miit,  but  to  resist,  as  he  did  successfully,  the  claim  set 
up  by  HorsfaU  for  a  lease  on  the  basis  of  TesUif^s  plan ; 

and 

(a)  U  East,  I  ^9. 
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1839.  and  the  decree  dismissing  the  bill  of  Hor^aUf  could 

^  '   '  ■  ^  never  prejudice  the  appellant's  right  to  relief  upon  an 

«.  endrely  different  case,  which  he  might,  afterwards  as 

^*^*^^^  Plaintiff,  be  able  to  establish  on  a  biU  of  his  own.  (a) 

The  SoUcUor-Generaly  Mr.  RoupeU^  and  Mr.  Koe^ 
contra. 

Where  an  agreement  particularly  describes  and  points 
to  a  written  document,  or  a  paper  plan,  previously  ex- 
isting, the  link,  which  is  necessary  to  connect  them  to- 
gether, may  undoubtedly  be  supplied  by  parol  evidence. 
But  no  such  case  is  now  before  the  Court.  The 
words  of  reference  here  are  not  specific  or  descriptive. 
They  import  no  more  than  that  some  plan,  constituting 
an  important  term  in  the  contract,  had  been  finally 
arranged  before  the  memorandum  was  signed ;  but  they 
do  not  state,  nor  do  they  of  necessity  imply  that  it  was 
a  drawn  or  paper  plan.  For  any  thing  that  appears, 
the  alterations  agreed  upon  might  then  and  long  after- 
wards be  resting  merely  in  the  breast  of  the  parties ;  and 
if  so,  the  evidence  would  be  clearly  inadmissible.  Weeks 
V.  MaiUardet.  (&)  Even  if  there  was  a  drawing  ia  ex- 
istence, (as  to  which  the  agreement  leaves  us  wholly  in 
the  dark),  no  clue  or  mark  is  given  by  which  to  trace 
and  ascertain  it;  and  considering  the  variety  of  plans 
which  were  talked  of  and  produced  in  the  progress  of 
the  treaty,  the  reference  is  altogether  of  too  loose  and 
general  a  character,  to  warrant  us  in  resorting  to  the  aid 
of  testimony  to  supply  the  material  defect  in  the  written 
instrument     Brodie  v.  St.  Paul.{c)     The  authorities 

adverted 

(a)  See  Higghuon  y.  Clowes^  (c)   1  Ves,  juo.  3fi6.»  and  Mr. 

15  Km.  516.  and  Gowet  v.  Hig'  Ye»«%f%  remarks  on  that  cascj 

^o«,  \V.SfB.  534.  11  Vet.  SS3.  note.  2  Sch.^Lef.1. 

(6)  uJ&M^5sai 
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mdrerUd  to»  in  which  parol  t^timony  has  been  called  in  1829. 
to  connect  and  identify  a  aeries  of  iettersi  so  as  to  make 
up  firom  them  a  complete  contract  in  writmg»  have  no 
application*  They  are  all  cases  where  effect  has  been 
given  to  previously  existing  documents,  by  agreements 
distuneUy  referring  to  and  embodying  them;  whereas 
here  there  is  nothing  to  indicate  with  certainty^  that  the 
particular  plan  intended  was  then  delineated  on  paper  ; 
or  to  distinguish  it,  if  it  were,  from  twenty  others,  more 
or  leas  dissimilar,  and  either  expressed  or  understood, 
fiir  which  it  might  be  easily  mistaken. 

Bat  we  are  not  left  to  conjecture,  that  the  plan  re- 
ferred to  as  the  one  finally  determined  on,  was  not  a 
drawing  upon  paper.  That  appears  plainly  from  the 
Plaintiff's  own  bill,  where  it  is  stated  that  Young^s  was 
the  plan  intended,  but  that,  '*  from  the  conversations 
that  passed  upon  the  subject  at  the  time  of  signing  the 
•agreement,  it  was  considered  by  all  parties  present  that 
the  plan  was  not  material.^'  Besides,  diough  Young^^ 
plan  was  to  be  the  basis,  it  certainly  did  not  specify  the 
whole  of  the  required  additions,  and,  therefore,  could 
not  possibly  be  '*  the  plan  agreed  upon :  '*  for  the  bill 
goes  on  to  state,  that  it  was  to  be  subject  to  some  trifling 
alterations  for  the  purpose  of  rounding  off  the  west 
oomer  of  the  building.  Passing  by  the  insuperable 
objections  opposed  to  this  suit  by  the  statute  of  frauds, 
and  by  the  impossibility  of  now  ascertaining  the  pre- 
dae  nature  of  these  alterations,  the  very  &ct  that 
they  had  been  verbally  arranged  and  rested  in  under- 
standing only,  proves,  beyond  a  doubt,  that  the  plan 
jpoken  of  as  the  one  agreed  upon  could  be  neither  of 
the  two,  upon  which  the  Plaintiff  founds  hb  claiip  to 
specific  performance^  but  something  different  from  both. 
Whether  the  dUference  was  greater  or  lets,  is  quite 

imma* 
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immaterial.  It  is  enough  to  have  shewn,  that  one 
tenn  of  the  contract  was  not,  at  the  time  when  the 
memorandum  was  signed,  reduced  to  certainty  upon 
paper. 

If  the  evidence  were  admitted,  however,  the  Plaintiff 
would  not  better  his  situation :  for  the  case  which  the 
evidence  establishes  is  at  variance  with  that  made  by  his 
bill,  and  totally  destructive  of  his  equity.  The  bill 
alleles,  that  a  lease  was  agreed  to  be  granted  to  the 
Plaintiff  on  the  basis  of  Young^s  plan,  with  the  excqi- 
tion  already  adverted  to.  But  what  do  the  depositions 
of  Willis  and  Warlters  prove?  Why,  that  no  specific 
plan  was  referred  to  in  particular;  that  it  was  a  matter 
of  comparative  indifference  to  the  parties,  and  probably 
of  subsequent  arrangement,  what  plan  was  to  be  adopted ; 
and  that  if  any  plan  had  been  finally  settled,  it  was  only 
understood  between  themselves,  and  had  never  been 
delineated  on  paper.  If  there  had  been  a  plan  defini- 
tively fixed  and  reduced  to  writing,  there  can  be  no 
doubt  that,  on  the  solicitor  asking  for  it,  at  the  time 
when  the  contract  was  signed,  it  would  have  been  forth- 
coming, or  at  least  have  been  described  in  such  a 
manner  as  to  prevent  the  possibility  of  mistake. 

But,  supposing  that  the  evidence  were  admissible, 
and  supposing  that  by  its  assistance  the  terms  of  this 
imperfect  memorandum  were  completely  and  clearly 
explained,  and  that  they  were  moreover  sufiiciendy 
expressed  in  writing  to  satisfy  the  statute,  it  would  still 
remain  extremely  doubtful  whether  the  agreement  is  of 
such  a  kind  as  the  Court,  in  its  discretion,  will  think 
proper  to  be  enforced :  for  it  is  really  in  the  nature  of  a 
building  contract,  as  to  which  courts  of  equity,  aware  of 
the  practical  di£ScuIties  in  which  they  are  involved  by 

^  interposing, 
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interposing,  generally  prefer  leaving  the  parties  to  their        1829. 
l^al  remedies.     Flint  v.  Brandon,  (a)  „~ '   ~  ^' 


Mr.  Home  in  reply,  contended,  that,  as  the  Defend- 
ants had  read  no  evidence,  although  they  had  given 
notice  of  their  intention  to  use  the  depositions  taken  on 
theirbehalf  in  the  previous  cause  of  HorsfaU  v.  Hodges^ 
there  was  nothing  now  to  shew  the  existence  of  any 
other  plan  than  lloung^s.  That  was  the  one,  therefore, 
to  which  of  necessity  the  reference  must  apply,  and  ac- 
cording to  which,  as  the  evidence  distinctly  connected 
it  with  the  memorandum,  the  decree  for  specific  per- 
formance must  be  made.  The  objection,  founded  on 
the  nature  of  the  agreement,  was  groundless;  for  the 
Court  had  frequently  enforced  the  execution  of  a  build- 
ing contract,  and  could  easily  do  so  in  a  case  like  the 
present,  where  the  extent  of  the  proposed  additions,  and 
the  dimensions  of  the  several  parts,  were  all  minutely 
and  accurately  laid  down  in  a  drawing  upon  paper. 


V, 
HOBSFALL. 


The  Lord  Chancellor.  Dee,  i6. 

Two  points  were  made  by  the  Defendants  in  the 
argument.  First,  it  was  insisted  that  parol  evidence  was 
not  admissible  to  prove  what  was  the  particular  plan 
agreed  upon ;  and,  secondly,  even  if  it  could  be  ad- 
mitted, still  that,  in  this  case,  there  was  no  sufficient 
evidence  to  shew  that  Younge's  was  the  plan  intended, 
or  that,  in  fact,  there  was  ever  any  precise  or  definite 
plan  agreed  upon  at  all.  As  to  the  first  point,  I  am  of 
opinion  on  the  authority  of  all  the  cases,  and  especially 
the  case  in  1  Schoales  and  Ijefroy^  where  Lord  Redesdale 
has  considered  the  subject  very  fiilly,  that,  as  the  written 
agreement  refers  specifically  to  a  plan,  if  there  be  parol 

evidence, 

(a)  8  Ves.  159.    The  authorities  are  collected  in  3  SufomL  437. 
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1829.  On  the  whole,  there  is  not  enough  in  this  case  to 

Uowtn      SA^^  "^7  mind,  that  the  parties  had  agreed  upon  either 
••  of  those  phins ;  the  decision  of  the  Master  of  the  Rolls 

must  therefore  be  affirmed,  and  with  costs. 


Dee.  9. 1 1. 12-  SCOTT  V.  HANSON. 

If  land,  gene-  raiHE  bill  was  filed  in  the  year  18X5,  to  compel  the 
to  be'^Stcr  specific  performance  of  a  contract  entered  into  in 

meadow,  is  the  year  1810,  by  which  the  Defendant  had  agreed  to 

auignees  of  a  purchase  from  the  assignees  of  a  bankrupt  a  piece  of 

bankrupt  by  oopyhold  land,  forming  part  of  the  bankrupt's  estate,  and 

tion  of  un-  described,  in  the  particular  of  sale,  as  a  lot  consisting  of 

commonly  rich  fom^een  acres  of  uncommonly  rich  water  meadow.     The 

water  mea- 

dow,  whereas   Master  by  his  report,  dated  in  March  1824,  found  that 

in  fact  itis  ^^^  Plaintiffs  had  not  established  a  clear  title  to  the  pre- 
▼ery  imper-  r 

fectl^  watered,  mises  as  water  meadawj  but  that  in  all  other  respects  a 
a  mhrepre"^  9P^  ^^1®  ^^  heexi  shewn.  To  this  report  cross  excep- 
sentation  as  (^qhs  ^ere  taken ;  and  on  the  argument  of  those  excep- 
gale.  tions  (reported  in  1  Sim.  IS.},  Sir  J.  Leadi,  then  Vioe- 

Cfaancellor,  ruled,  that  the  Plaintiffs  were  not  bound  to 
make  out  a  title  to  the  lands  as  perfect  water  meadow, 
and  that  there  was  no  valid  objection  to  the  specific 
performance  upon  that  ground ;  but  being  of  opinion 
that  a  good  title  in  other  respects  had  not  been  made 
out,  he  gave  the  vendors  liberty  to  go  again  before  the 
Master,  and  tender  ibrther  evidence  on  the  subject. 

The  Defendant  appealed  from  that  order. 

Mr.  Knight  and  Mr.  GirdlesUmej  for  the  purchaser, 
stated  that  there  were  two  questions  to  be  determined  : 

was 
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first,  whether  the  Plmntiffi  were  bound  to  shew  that  the        182&. 
description  they  had  given  of  the  lands  was  correct; 
and,  secondly,  whether,  so  long  after  the  period  of  the 
ooDduct^  they  had  a  right  to  further  time  for  the  pur* 
pose  of  makuig  out  their  title.     On  the  first  point 
it  was  contended,  that,  to  describe  lands  as   uncom* 
monly  rich  water  meadow,  was  equivalent  to  calling 
them  water  meadow  of  the  best  quality,  or  uncommonly 
well  watered  meadow :  that  so  far  from  that  description 
being  applicable  here^  it  was  admitted,  that  two  acres 
were  wholly  incapable  of  being  irrigated ;  and  the  re- 
maining twelve  were,  at  best,  very  imperfectly  watered, 
and  did  not  deserve  the  appellation  of  water  meadow, 
mach  less  of  uncommonly  rich  water  meadow.     The 
evidence  proved  that  the  owner  of  the  lands  had  no 
control  over  the  hatches  through  which  the  water  was 
admitted,  and  that  the  supply  of  water  was  extremely 
scanQr,  and  was  at  certain  seasons  barely  sufficient  to 
feed  a  mill-stream  higher  up,  which  had  a  preferable 
right  to  the  use  of  it.     The  description,  therefore,  being 
grossly  incorrect,  was  such  a  misrq)re8entation  as  justi- 
fied the  purchaser  in  refusing  to  complete  his  contract. 
NcrfbH  V.  fVortht/(a\  Stewart  v.  Mistm.  (£)      If  there 
was  any  dispute,  as  it  appeared  iroin  the  evidence  there 
certainly  was,  respecting  the  legal  right  of  the  owner  of 
the  lands  to  the  unlimited  enjoyment  of  the  water,  a 
court  of  equity  would  not  compel  the  Defendant  to  ac** 
oept  a  title  which  he  could  establish  only  by  an  action  at 
law.    Stapylton  v.  Scott  (c),  JerooUe  v.  Duke  ofNorthumr 
hedand»{d) 

On  the  second  point  it  was  insisted,  that  the  vendors 
had  sidBfered  fourteen  years  to  elapse  between  the  date  oi 

the 

(a)  1  Campb.557.  (c)  16  Vet,  312, 

lb)  1  Mer,  26.  \d)  \  J,Sf  W,  S59^ 

K 
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1889*  the  contract  and  the  Master's  report,  without  taking  pro- 
per steps  to  confiplete  their  title :  and  it  was  very  hard  oa 
the  Defendant,  that,  notwithstanding  the  lapse  of  time» 
and  the  great  depreciation  of  land  in  the  meanwhile^  he 
should  be  still  held  strictly  to  his  bargain,  and  be  com- 
pelled to  wait  in  suspense,  in  order  to  give  the  Plainti£& 
a  farther  opportunity  of  patching  a  title,  which  all  their 
industry  might  never  be  able  to  perfect.  The  bill  ought 
to  have  been  peremptorily  dismissed. 

The  SoUcitor-'GeneralBnd  Mr.  Jacobs  conlrdj  contended, 
that  the  Defendant  had  himself  to  blame  for  any  delay 
which  had  occurred,  as  he  had  thrown  every  possible 
difficulty  in  the  way  of  the  Plaintiffs.  The  descriptive 
words  obviously  applied,  not  to  the' extent  of  the  irriga- 
tion, but  to  the  quality  of  the  land ;  but,  if  it  had  been 
otherwise,  still  they  were  merely  the  vague  flourishes  of 
the  auctioneer,  and  could  not  relieve  the  purchaser  from 
the  necessity  of  inspecting  the' property'  for  himself^  and 
forming  his  own  judgment :  still  less  could  they  bind 
the  vendors,  who  were  assignees,  and  had  nothing  to  do 
with  the  sale  personally.  Such  indefinite  phrases  were 
only  relative,  and  ought  to  have  put  the  purchaser  on 
inquiry.  Fenlon  v.  Broome,  (a)  What  was  to  be  deno- 
minated a  roomy  house,  an  eligible  investment,  or  an 
uncommonly  rich  water  meadow,  was  a  mere  matter  of 
opinion,  depending  partly  on  the  local  situation  of  the 
property,  and  partly  on  the  rank  and  character  of  the 
person  forming  the  estimate.  It  was  clear,  upon  the 
affidavits,  that  the  lands  were  water  meadow,  and  that 
they  were  always  so  called  and  considered  in  the  neigh- 
bourhood. As  to  the  other  point,  the  reference  back  to 
the  Master  was  unnecessary;  for  the  identity  of  the 
parcels,  as  to  which  the  Vice-Chancellor  had  doubted, 

was 

(a)  \AVet.  144. 
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mss  sufficiently   established    by  the    evidence  of  the       1829. 
steward  of  the  manor,  and  the  entries  in  the  court  rolls* 
The  decree^  therefore,  should  be  made  at'  once  for  a 
specific  performance. 

The  Lord  Chancellor  expressed  his  concurrence 
in  the  opinion,  that  the  epithet  **  uncommonly  rich," 
was  applicable  to  the  quality  of  the  land,  and  not  of  the 
irrigation.  It  was  admitted  on  all  hands,  that  two,  out 
of  the  fourteen  acres,  were  not  meadow  land,  or  capable 
of  being  watered ;  but  there  was  no  evidence  to  shew 
any  fraud  or  intentional  misrepresentation  on  the  part 
of  the  vendors.  The  lands  were  sold,  not  by  the  bank- 
rupt, but  by  his  assignees ;  and  it  did  not  appear  they 
were  apprised  of  the  nature  of  the  property.  As  to 
those  two  acres,  therefore,  the  defect  of  quality  would 
form  a  proper  subject  of  compensation.  With  regard 
to  the  remaining  twelve,  he  was  of  opinion,  after  a  care- 
ful review  of  all  the  affidavits  (which  his  Lordship  went 
through  minutely),  that,  altliough  this  certainly  did  not 
seem  to  be  the  best  water  meadow  in  the  district,  and 
might  even  possibly,  as  one  witness  had  sworn,  be  the 
worst,  no  reasonable  doubt  could  be  entertained  as  to 
its  bearing  the  character  of  water  meadow.  To  entitle 
it  to  that  character,  it  was  not  necessary  that  there  should 
be  at  all  times  the  uncontrolled  use  and  command  of  the 
water.  As  to  the  evidence  of  identity,  the  apparent 
discrepancy  between  the  extent  of  the  mill  mead,  as  de- 
scribed in  the  court  rolls,  and  the  property  now  included 
in  the  contract,  would  perhaps  be  explained  by  supposing, 
that  a  portion  of  the  mill  mead  was  freehold ;  which 
might  be  a  proper  ground  for  sending  it  back  to  the 
Master  for  further  inquiries.  Under  these  circumstances, 
the  judgment  of  the  Vice->Chancellor*  on  both  points 
OQght  to  be  affirmed. 

K  2 
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1829; 


\ 

f 


DeeASA7.il. 


FAWCETT  t;.  WHITEHOUSE. 


A  person  em-    Ifk^ESSRS.  Knight  and  Co.  were  lessees  for  a  long 

Edf^hSnwIf  ^^"^  ""^®^  ^^^  *"^  Hopkinsj  of  certain  lands 

and  his  co-  and  mineral  property,  with  the  iron  works  and  furnaces 
Sedating  thereunto  belonging,  situate  at  Fertegj  in  the  county  of 
the  terms  of  a  Monmouth^  where  they  carried  on  extensive  business  as 
entitled  to  iron-masters  for  a  number  of  years.  Latterly,  how- 
stipulate  dan-  gygp^  thgy   had   found   the  works   to   be  unprofitable, 

the  lessors  for  and  had  in  consequence  discontinued  their  operations ; 
anypmate  ^^^  ^  ^j^^  premises  were  subject  to  a  heavy  rent, 
himself  they  became  anxious  to  relieve  themselves  from  farther 

forefsTsum^of  lability  by  dissolving  the  company,  and  giving  up  or 
iSjOOO^.  was  assigning  their  lease.  With  that  view  they  set  on  foot 
Buanceofsuch  a  variety  of  negociations  with  different  persons,  chiefly 
a  stipulation,    through  the  agency  of  Beiyamin  Whitehoitse^  whom  they 

employed  to  look  out  for  some  enterprising  capitalist, 
who  might  take  the  property  off  their  hands;  and 
finally,  in  Noroember  ISIS^  they  concluded  an  agree- 
ment, (which  was  afterwards,  on  the  2d  of  February 
1819,  carried  into  effect  by  a  formal  deed),  whereby,  in 
consideration  of  the  same  yearly  rents  and  covenants  as 
were  contained  in  their  lease  firom  Hill  and  Hopkins^ 
they  agreed  to  demise  the  lands,  mines,  and  other  pre*- 
other  namer    ™^®s  Comprised  in  that  lease,   together  with  certain 

contiguous  freeholds  of  their  own,  unto  William  Fawcett^ 
Charles  Shandy  and  the  said  B.  Whitehouse^  for  a  term  of 
twenty-^four  years.  Contemporaneously  with  this  trans- 
action a  copartnership  was  formed  between  Fceoxett^ 

Shandf 

the  concern :  Held,  that  the  retired,  the  continuing,  and  the  new  partners  were 
properly  joined  as  co-plaintiffs  in  a  suit  to  have  the  trust  declared. 


the  party 
receiving  it 
was  declared 
to  hold  it  in 
trust  for  the 
partnership.' 
Before  the 
transaction 
was  disco- 
▼ered,  one  of 
the  partners 
withdrew; 
and  subse- 
quently, ai 
other  partner 
assigned  a 
share  in  the 
stock  and  in 
his  propor- 
tion of  this 
claim  to  per- 
sons then  ad- 
mitted into 
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Skandj  and  WiiUhcuse^  for  the  purpose  of  working  the  1829. 
mines,  of  which  they  obtained  possession  by  virtue  of 
their  under-lease  from  Knight  and  Co.;  and  they  ac- 
coidm^y  continued  in  partnership  as  iron-masters,  each  Whimhoosi* 
holding  an  equal  third  share  in  the  leasehold  property 
and  the  stock,  till  the  month  of  November  1820,  when 
Shand  withdrew  from  the  concern,  and  assigned  all  his 
int^iest  in  the  premises,  together  with  his  share  in  the 
bosiness,  to  the  two  remaining  partners,  Fawcett  and 
WhUdurusej  who  carried  on  the  trade  as  before.  In  the 
course  of  the  following  year  several  other  persons  were 
introduced  into  the  firm,  and,  on  the  23d  of  October 

1821,  when,  besides  Fawcett  and  JVhiiehouse,  it  consisted 
of  James  Huntj  Henry  Hunt,  Kenrick,  and  Priestley,  a 
new  deed  of  copartnership  was  executed,  specifying  the 
amount  of  capital  advanced  by  the  difi*erent  partners, 
and  declaring  the  shares,  which,  under  the  arrange- 
ment then  made,  they  were  each  to  be  considered  as 
holding  in  the  stock  and  profits  of  the  company.  Shortly 
afterwards  Whitehouse  also  became  desirous  to  retire, 
and  by  an  instrument,  bearing  date  the  2d  of  February 

1822,  he  released  and  assigned  all  his  rights  and  in- 
terests under  the  lease  and  copartnership  deed  to  the 
lemaiiiing  partners,  in  consideration  of  a  sum  of 
\S,500L 

Hie  biU,  which  was  filed  by  Shand,  as  an  original 
partner,  and  by  Fawcett,  J.  Hunt,  H  Hunt,  Priestley, 
and  Kenriek,  as  the  continuing  partners,  against  B* 
Whitehouse,  set  forth  these  transactions  in  detail.  It 
then  went  on  to  state,  that,  some  time  after  the  retire- 
ment of  Whitehouse  from  the  firm,  the  Fleintifis  had 
discovered)  as  the  fact  was,  that,  immediately  on  the 
executicMi  of  the  deed  of  the  2d  of  February  1819,  the 
Defendant  had  received  from  Knight  and  Co.  the  sum  of 

K  3  12,000/. 
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1829.       12,000/.     It  alleged  that  payment  to  baVe  been  made  in. 
*^-'  1  "  ^    pursuance  of  a  previous  agreement,  whereby  Knight 
V.  and  Co.  had  undertaken  to  accommodate   Wkitehouse 

WHirsHora.  ^ij|j  12,000/.  (at  first  in  the  form  of  a  conditional  loan, 
which  was  afterwards  converted  into  an  absolute  giftf) 
for  the  purpose,  as  was  pretended,  of  enabling  him  to 
advance  the  capital  required  for  the  partnership  into 
which  he  was  then  entering,  but  in  reality  by  way  of 
premium  for  his  services  in  procuring  responsible  tenants 
tor  the  premises,  and  thereby  relieving  the  former  leasees 
from  their  liabilities  to  Hill  and  Hopkins*  It  alleged 
that  this  agreement  was  studiously  concealed  by  White- 
house  from  the  knowledge  of  his  copartners,  and  that  it 
was  made  at  the  very  time  he  was  engaged,  on  their 
behalf  and  his  own,  in  negociating  the  treaty  for  the 
under-lease,  when  it  was  his  especial  duty  to  obtain,  as 
he  frequently  professed  he  had  done,  the  most  favour-, 
able  terms  for  the  new  company.  It  charged  that  the 
Plaintiffs  Fawcett  and  Shand,  in  acceding  to  the  terms 
of  the  under-lease,  and  in  embarking  with  Whitehause  in 
the  joint  adventure,  had  been  mainly  influenced  by  his. 
representations,  and  had  relied  with  implicit  confidence 
on  his  integrity  and  honour ;  that,  inasmuch  as  he  had 
been  confidentially  employed  for  their  common  interest^ 
he  was  not  entitled  to  derive  any  private  pecuniary 
benefit  from  the  transaction,  without  communicating  an 
equal  share  of  it  to  them ;  that,  by  accepting  the  alleged 
bonus  from  Knight  and  Co.,  he  had  intercepted  an  ad^ 
vantage  that  must  otherwise  have  accrued  to  the  partner- 
ship, which  had  of  course  sustained  a  loss  in  die  terms 
of  the  contract  to  an  equal  amount ;  that  under  these 
circumstances  his  receipt  of  the  12,000/.  was,  in  eqnity, 
a  fraud  upon  his  partners;  and  that,  as  to  two  thirds  of 
that  sum,  he  ought  to  be  considered  a  trustee,  who  had 
received  the  money  for  their  use. 

The 
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The  bill  farther  all^^ed,  that,  doubts  having  arisen        1829. 
with  respect  to  the  rights  acquired  in  this  claim  by  the      f^^^tt 
new  partners  under  the  deed  of  October  1821 9  the  Plain-  «• 

^  Fawcdtj  by  a  subsequent  instrument,  declared  the 
true  intent  of  that  deed  to  be,  that  the  claim  should  vest 
m  the  continuing  partners  respectively  in  the  same  shares 
and  proportions  as  the  rest  of  the  copartnership  stock. 
The  bill  prayed  a  declaration  that  the  Defendant  had 
received  the  12,000/.  on  behalf  of  himself  and  the 
Flaintifis  Skand  and  Favxett  equally,  and  that  he  was 
a  trustee,  as  to  one  third  part  of  that  sum,  for  Shandy 
and  as  to  another  third  part  for  the  other  Plaintiffs,  or 
for  the  Plaintiff  Fawcett  alone ;  and  that  the  Plaintiflb 
might  be  declared  respectively  entitled  to  receive  the 
same  from  him  accordingly. 

The  cause  was  heard  on  the  17th  of  December  1825, 
before  Sir  J.  Leach^  then  Vice-Chancellor,  when  His 
Honor  made  a  decree  according  to  the  prayer  of  the 
bill,  and  charged  the  Defendant  with  interest  at  4  per 
cent,  on  two  thirds  of  the  amount  he  had  received,  and 
directed  him  to  pay  the  costs,  (a) 

The  Defendant  appealed  against  that  decree;  the 
suit,  having  become  abated  by  his  death,  was  subse- 
quently revived ;  and  the  rehearing  was  now  prosecuted 
by  hb  personal  representatives. 

The-particular  details  of  the  case,  and  the  substance 
of  the  evidence  adduced  in  support  of  it,  are  given  fully 
in  the  judgment  of  the  Lord  Chancellor. 

The  Soltcitor''General  and  Mr.  iZo^,  for  the  Plain- 
tiffs, observed,  that  the  principle,  on  which  the  equity 

of 

(a)  See  note  (A)  at  the  end  of  this  case. 

K  4 
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1880»       €f  the  CMC  depeDded,  was  extremely  dear,  and  had  long 
been  the  settled  law  of  the  Conrt^  viz.  that,  wherever  a 
person  U  coooemed  in  a  transaction  in  the  confidential 
WwxaBoffff.  relation  of  agent  for  another,  he  shall  not  be  allowed  ta 

luke  advantage  of  his  situadon  in  order  to  obtain  a  per- 
sonal benefit  to  himself;  and  that  wherever  he  does 
obtain  such  a  benefit,  he  shall  account  f<Nr  it  strictly 
to  his  employer.  The  case  of  Carter  v.  Home  (a)  was 
one  of  the  earliest,  and  the  recent  decision  with  re- 
q>ect  to  the  Jrigna  Minify  Company  {b)  one  of  the 
latest  instances,  in  which  the  rule  had  been  recog- 
nised. The  cases,  likewise,  in  which  factors  had  been 
compelled  in  equity  to  refund  their  gains,  when,  by 
clandestinely  acting  in  the  double  character  of  merchant 
and  factor,  they  intercepted  a  portion  of  the  profits  due 
to  their  principals,  were  another  illustration  of  the  same 
rule ;  and  many  others  might  be  mentioned  less  similar 
perhaps  in  their  specific  circumstances  to  the  one  before 
the  Court,  but  bearing  a  close  analogy  in  point  of  prin- 
ciple«  (c)  It  was  impossible  to  distinguish  the  present 
case  from  that  of  a  man,  who,  when  engaged  in  the 
capacity  of  agent  for  the  purchase  of  an  estate,  contrives, 
by  a  private  understanding  with  the  vendor,  to  charge  a 
higher  price  for  it  to  his  employer  than  the  sum  actually 
paid,  and  to  put  the  difierence  in  his  own  pocket. 
Could  there  be  a  doubt,  that,  if  his  conduct  were  dis- 
covered,  he  would  be  compelled,  on  a  bill  filed  by  his 
principal,  to  refund  the  money  thus  fraudulently  ob- 
tained? If  the  real  transaction  were  concealed  from 
the  purchaser,  no  all^^ation  or  even  proof  that  the 
vendor  intended  the  additional  payment  as  a  personal 

bounty 

(a)  I  Eq.  Ah.t.  1  Fm.  jun.  987.   S,  C.  8  B,  P.  C  S5. 

(^}  HkAensr.  Congrewe^  in  the  7Vm/.  edit.  Eati  India  Cowq^at^ 

Bote  (B)  at  the  end  of  this  case.  v.  XeigUey,  4  Madd,  16.    Bur- 

(c)  See,   in   particular.   East  i<m  y.  Wookey,  6  Madd^  367. 
Indm    Cowtpany  y.    Henchman, 
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bounty  to  the  agent  woald  avail  as  a  defence  agunst       1829. 

such  a  bill.     So  neither  would  it  avail  here.  \,~-  '  ' 

Fawcbtt 

V. 

The  general  principles  of  the  Court  with  respect  to  ^«"houw. 
the  duty  of  trustees  had  always  been  rigorously  applied 
to  partnership  transactions.  Thus,  if  two  or  more  in- 
dividusls  entered  into  a  joint  speculation,  no  one  of 
theffl  had  a  right  to  draw  a  secret  advantage  from  the 
ooDtract  behind  the  back  of  his  companions.  Carter  v. 
Home*  The  same  mle  had  been  acted  upon  in  those 
cases,  where  one  partner,  having  obtained  a  renewal 
of  a  partnership  lease  in  his  own  name,  is  held  to 
be  in  equity  a  trustee  for  the  rest,  (a)  It  was  clear, 
that  a  partner  was  under  the  obligation  of  doing  every 
thing  that  was  done  relating  to  the  partnership,  in  such 
a  manner  as  would  best  promote  the  common  interests 
of  the  concern :  and  would  it  be  pretended  that  it  was 
more  competent  for  him  to  gain  a  clandestine  benefit  of 
this  kind,  than  to  sell  a  portion  of  die  joint  property  for 
hb  separate  advantage  ? 

The  doctrine  was  founded  on  considerations  of  general 
fdScjf  and  was  equally  applicable,  therefore^  whether 
the  gain  of  the  trustee  was  or  was  not  shewn  to  have 
been  attended  with  loss  to  the  cestuique  trusi :  of  course^ 
where  it  was  obtained  at  the  expense  of  the  latter,  the 
rale  applied  with  peculiar  force.  That  was  undoubtedly 
the  case  here.  Knighi  and  Co.  were  in  circumstances  of 
great  responsibility  and  embarrassment ;  in  their  anxiety 
to  escape  from  their  difficulties,  they  had  in  vain  offered 
a  sum  of  26,000^  to  their  landlords  to  induce  them  to 
accept  a  surrender  of  the  lease.  Afterwards  they  were 
glad  to  throw  in  their  own  valuable  freeholds  as  a  free 
gift,  to  be  added  to  the  premises  comprised  in  the.pro^ 

posed 

(a)  Feaih^9ioHehaugh  v.  Fenwidls,  17  Vet,  298. 
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1889.        posed  under-lease;  and  after  all,  the  transaction  still 
p    '  seemed  so  beneficial,  that,  to  enable  them   to  brin^ 

«.  it  to  a  definitive  setdement,   they  thought  it  worth 

BiTiHoaii.  ^^j^  while  to  purchase  the  secret  services  of  ^e  I>e- 
fendant  by  a  bribe  of  12,000/.  It  was  clear,  that, 
if  the  real  situation  of  Knight  and  Co.  had  been  com- 
municated to  Fawcett  and  Shandy  as  it  was  incumbent 
on  Whitehouse  to  have  done,  they  would  either  have 
broken  oiF  the  treaty,  or  have  concluded  it  on  terms 
much  more  favourable  for  themselves.  At  all  events, 
the  partners  might  fairly  have  demanded,  and  would 
doubtless  have  received,  the  12,000/.  as  a  bonus  for  tbe 
acceptance  of  the  lease.  The  bill  only  asked  relief  to 
that  extent.  It  was  the  duty  of  Whitehouse,  dealing  as 
he  did  on  behalf  of  himself  and  of  copartners  who 
relied  implicitly  upon  him,  to  secure  for  them  the  best 
terms  that  could  be  had:  and  if,  by  any  underhand 
agreement,  he  placed  himself  in  a  position  where  his 
private  interest  was  at  variance  with  his  public  duty, 
(conduct  which  a  court  of  equity  (a)  uniformly  dis- 
countenanced), and  he  had  not  firmness  to  withstand 
the  temptation,  the  consequences  of  his  fraud  must  fall 
upon  his  own  head,  and  not  be  charged  upon  hb  innocent 
partners. 

Mr.  Home  BXiA  Mr,  Boupell,  for  the  Defendant,  ad- 
mitted that  the  doctrines  propounded  on  the  other  side, 
and  the  authorities  relied  on  in  support  of  them,  were 
not  to  be  controverted ;  but  they  insisted,  that  they  were 
totally  inapplicable  to  the  present  case.  The  nature  of 
the  transaction  had  been  gready  misrepresented.  What 
had  been  called  by  the  harsh  name  of  bribe  was,  in  truth, 
nothing  more  than  a  loan  promised  by  Knight  and  Co* 

without 

(a)  Burton  v.  Wookey,  6  Madd,  367.,  and  the  Vice-Chancellor's 
observations  in  Giauington  v.  Thwrntet,  I  S,^  S,  151 — 3. 


WaizBHoon.' 
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tiithout  interest,  in  consideration  of  the  exertions  of 
Mr.  WkUehouse^  in  finding  for  them  a  substantial  tenantf      ^    ' 
ca{NibIe  of  paying  the  rent  and  keeping  the  premises  in  ^     v. 
tepm;  and  it  had  no  reference  whatever  to  these  par- 
ticular Plaintifis.     There  was  no  principle,   either  in 
morals  or  in  equity,  which  forbade  them  to  ofier,  or  him 
to  accept,   such  an  accommodation.     The  subsequent 
conversion  of  the  loan  into  a  gift,  at  first  conditional, 
though  subsequently  made  absolute,  could  not  alter  the 
character  of  the  transaction.     It  was  the  voluntary  ex- 
pression on  their   part  of  gratitude  for  his  successful 
exertions ;  and  it  was  intended  to  supply  him  with  the 
means  of  joining  a  partnership,  in  which,  without  the 
aid  of  his  skill  and  experience,  SJumd  and  Fanncett  could 
not  have   embarked.      If  the  money  had  been  after- 
wards presented  as  an  acknowledgment  for  the'  benefits 
derived  from  his  mediation,  his  partners  could  have  had 
no  reason  to  complain,  and  surely  the  circumstance  of 
its  having  been  a  matter  of  previous  arrangement  could 
not  make  any  difference.     It  was  a  sum  paid  in   the 
nature  of  comm'ission  for  personal  services  rendered  to 
Hjughl  and  Co.,  by  which  Skand  and  Fawcett^  who  were 
thereby  induced  to  engage  in  a  lucrative  speculation,  so 
far  from  being  losers,  were  actually  benefited.     The 
formation  of  a  responsible  partnership,  able  and  willing 
to  undertake  the  engagements  oi  Knight  and  Co.  to  HUl 
and  Hopkinsy  was  the  work  of  Mr^  Whitehouse  alone ; 
and  to  him,  therefore,  the  reward  exclusively  belonged. 
In  no  possible  view  could  it  be  shewn  to  have  deprived 
his  partners  of  a  single  shilling. 

It  was  a  mistake  to  suppose  that  Mr.  Whitehouse  yoA 
acted  in  a  twofold  capacity  at  the  same  time.  He  was 
employed  as  the  agent  of  Knight  and  Co.  till  the  part'^ 
nership  was  formed,  and  no  longer.     Strictly  speaking, 

he 
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1829.  he  was  neTor  the  ageni  of  the  partnership  at  all.    The 

*      '  fitct  was»  that>  entertaining  a  favonrable  opinion  of  the 

V.  project  himself,  he  opened  a  correspondence  with  Mr. 

WiuTEHoaaE.  g^^j^  ^nd  through  him  with  Ur.Fawcett!  and  that 

terminated  in  their  accepting  the  proposals,  which  Kntgit 
and  Co.  had  authorised  him  to  make.  Messrs.  Shand 
and  FaVMxU  were  perfectly  content  to  close  with  him  on 
the  footing  of  the  written  proposals.  They  entered  into 
the  agreement  with  their  eyes  open ;  and  not  till  after 
they  had  assured* themselves,  by  a  careful  inspection  of 
the  property,  that  the  Defendant's  statements  were  cor- 
rect Thus  far  the  defendant  acted  on  behalf  of  Knight 
and  Co. :  whatever  he  did  subsequently,  was  done  as  a 
member  of  the  new  concern ;  and  from  the  moment  he 
joined  it,  his  best  efforts  were  devoted  to  its  interests. 
In  settling  the  particular  form  and  conditions  of  the  leas^ 
which  was  left  principally,  though  not  entirely,  to  his 
management,  (for  his  partners  more  than  once  insisted 
on  alterations  in  which  he  reluctandy  acquiesced),  there 
was  nothing  to  shew  that  he  did  not,  as  he  had  repre- 
sented, obtain  the  best  terms  that  could  be  had.  On 
the  contrary,  as  his  partners  themselves  superintended 
and  revised  the  lease,  as  they  had  adopted  instead  of 
repudiating  it,  and  did  not  now  venture  to  impeach  it  on 
the  ground  of  fraud,  it  was  clear  that  his  representations 
had  been  true.  If  it  were  a  fraud,  why  were  not  Knight 
and  Co.  brought  before  the  Court,  who^  bdng  par- 
ticipators in  the  benefit,  were  at  least  equally  ac- 
countable? But  the  whole  conduct  of  the  Plaintiffi 
shewed  that  it  was  an  honest  transaction :  the  deed,  ton- 
stituting  the  partnership  and  conveying  the  property, 
was  executed  after  great  deliberation :  it  distinctly  ex- 
pressed what  each  party  was  to  receive,  and  undertook 
to  perform :  they  all  professed  themselves  fully  satisfied 
with  it;  and  it  was  not  competent  for  any  of  th^m,  at 

this 
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diis  late  period,  to  set  up  a  daim  inconrittoit  with  its        1889. 

The  bill  was  defective  in  point  of  pleading :  it  was  Whitbhoots, 
filed  by  persons,  some  of  whom  were  no  parties  to  the 
original  transaction,  and  whose  only  title  was  derived 
fitun  an  assignment  made  to  them  by  Faaxett.  But  a 
daim,  snch  as  this,  founded  on  an  alleged  breach  of 
trust  to  be  established  by  a  suit  in  equity,  was  not 
capable  of  assignment ;  for  that  would  amount  to  cham- 
perty. There  was  no  privity  between  Shand  and  the 
oew  partners,  and  they  could  not,  as  it  was  incumbent 
on  oo-plainti£&  to  do,  shew  they  had  a  common  in- 
terest in  the  subject  of  the  suit  Cholmondeletf  v« 
ClinUm.{a) 

The  Solicitor-General  in  reply. 


The  Lord  Chancellor.  From  the  importance  of  Bee.  si. 
the  question  in  point  of  amount,  and  also  from  the  cir- 
cumstances affecting,  to  a  certain  degree,  the  character 
of  individuals  concerned  in  the  transaction,  I  thought  it 
right,  before  I  finally  disposed  of  the  case,  to  look 
minutely  into  the  evidence,  both  on  the  one  side  and  the 
other,  adduced  in  the  course  of  the  cause. 

The  fiicts  of  the  case  were  these : — Messrs.  Hill  and 
Ca  were  the  lessees  of  mines  and  certain  iron  works  in 
WaUsj  called  the  Verteg  iron  works.  They  underlet 
their  interest  to  Knight  and  Co.  for  a  long  term,  at  a 
rent  of  2600/.  a  year,  and  on  condition  that  the  pre* 
mises  should  be  kept  in  repair.    About  twenty-four 

years 

(«)  9  J.  4-  FF.  135* 
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1829.       years.of  that  term  remained  unexpired.    In  conseqaeiice 

'L^  '  ■-       either  of  some  difference  amons  themselves  or  of  some 
Fawcktt 

V,  mismanagement,  Messrs.  Knight  and  Co.  discontinued 

.WflixjiHoofB.  ijjg  ^orks.     The  works  having  remained  unproductive 

for  a  period  of  five  years,  they  were  extremely  desirous 
to  get  rid  of  the  concern;  so  much  so  that  they   bad 
offered  the  sum  of  26,000/.  or  28,0002.  to  Messrs.  MiU 
and  Co.  on  condition  that  the  latter  would  accept  a  sur- 
render of  the  lease^  which  however  they  refused  to  do. 
Upon  this  refusal,  they  became  desirous,  if  possible^ 
either  to  assign  the  lease  to  some  persons  of  respectabi- 
lity, who  were  competent  to  carry  on  the  works,  or  in 
some  shape  or  other  to  dispose  of  the  concern.  They  had 
purchased  freehold  property  contiguous  to  the  mines, 
and  of  importance  to  them  on  account  of  the  limestone 
it  contained.     They  were  willing,  according  to  the  evi- 
dence of  Mr.  Hancock^  on  condition  that  any  person 
would  accept  an  assignment  or  under-lease  of  the  mine, 
to  give  up  their  whole  interest  in  the  freehold  property ; 
and,  according  to  the  evidence  of  another  witness,  they 
were  willing,  also,  to  make  a  considerable  pecuniary 
sacrifice  in  addition  to  the  surrender  of  the  freehold  pro- 
perty.    They  entered  into  a  communication  and  corres- 
pondence with  the  Defendant,  who  was  well  acquainted 
with  transactions  of  this  nature,  and  undertook  to  en- 
deavour to  procure  persons  of  respectability  and  character 
to  engage  with  him  in  this  concern.     On  behalf  of  Knight 
and  Co..  the  negociation  was  conducted  by  Mr.  Uancocij 
one  of  the  partners.     In  the  month  of  October  1818,  Mr. 
Hancock  wrote  a  letter,  which  has  been  principally  relied 
upon  on  the  part  of  the  Defendant,  stating  the  terms  on 
which  Knight  and  Co.  were  disposed  to  part  with  the 
works.     Those  terms  were  to  be  an  assignment  of  the 
lease,  subject  to  the  existing  rents  and  covenants,  and  an 
absolute  gift  of  the  freehold  property.    Nothing  more  was 

stated 
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stated  in  the  letter  which  was  addressed  to  Mr.  Whitehouse.        1 889. 
who  was  to  have  the  opportunity  of  using  it,  for  the  pur-      p    -  - ' 
pose  of  inducing  other  persons  to  embark  witli  him  in  the  «. 

adventure.     In  addition,  however,  to  the  terms  men-      hiiehou«. 
tioned  in  that  letter,  probably  at  the  same  period,  though 
that  does  not  very  distincdy  appear — certainly  early  in 
the  progress  of  the  negociation  — a  particular  advantage 
was  stipulated  for  in  favour  of  Mr.  Whitehouscj  upon  the  ' 

nature  of  which  a  great  deal  will  depend.  The  stipula- 
tion was,  that,  if  the  arrangement  should  be  ultimately 
completed,  and  if  Mr.  Whitehouse  should  succeed  in  pro- 
curing respectable  persons  to  join  him  in  the  under- 
taking. Knight  and  Co.  should  advance  to  him  the  sum 
of  12,000/.  without  interest,  half  of  which  was  to  become 
his  own  property  unconditionally  at  the  end  of  seVen  or 
dght  years,  and  the  rest  of  it  was  to  become  his  absolute 
property  at  the  expiration  of  the  term,  provided  that 
up  to  that  period  they  had  been  indemnified  by  the 
partnership  against  the  clauses  in  the  lease  granted 
by  Hill  and  Co.  In  the  event  of  any  default,  the  re- 
payment was  to  be  secured  by  a  bond.  When  this 
arrangement  was  made  by  Mr.  Whitehouse^  he,  in  the 
first  instance,  communicated  the  proposed  terms  to 
Messrs.  Jeavons^  who  refused,  however,  to  accept  them. 
Afterwards,  a  communication  was  made  to  Messrs. 
Ftewcett  and  Shandy  and  they  eventually  consented  to 
engage  in  the  concern  with  Mr.  Whitehouse.  Before 
they  finally  decided,  however,  Mr.  Shand  himself  went 
into  Wales  for  the  purpose  of  inspecting  the  works ;  and 
as  he  did  not  rely  entirely  on  his  own  judgment,  appli- 
cation was  made  to  a  friend  of  the  parties,  Mr.  Jones 
Wilkinson^  who  was  acquainted  with  business  of  that 
description,  to  accompany  Mr.  Shand  for  that  purpose. 
After  having  carefully  inspected  the  premises,  Mr.  Wil' 
Unson  and  Mr.  Sfiand  returned  to  Mr.  Fawcett,  and  the 

repre- 
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1829.  rq)reseiitations  which  they  made  as  to  the  state  of  the 
works,  and  the  nature  of  the  property  corresponded 
with  the  representations  of  Mr.  Whitehouse.  Under 
Wbitxhoubb.  {[jggg  circumstances,  Messrs.  Faaxett  and  Shand  deter- 
mined to  engage  in  the  undertaking.  Accordingly,  on 
the  SOth  otNaoemberj  in  the  year  1818,  they  proceeded, 
with  the  view  of  concluding  the  agreement,  to  Birming^ 
ham*  A  few  days  previous  to  that  time,  Mr.  Whitehouse 
had  instructed  Mr.  Fellawes,  who  was  his  own  private 
solicitor  as  well  as  his  solicitor  for  the  purpose  of  the 
partnership,  to  draw  up  the  agreement  relative  to  the 
stipulation  as  to  the  12,000/.  The  agreement  so  drawn 
entirely  got  rid  of  the  provision  with  respect  to  the  bond, 
and  converted  what  was  said  to  be  a  loan,  but  was  in 
fact  a  conditional  advance,  into  an  absolute  gift.  The 
agreement,  in  this  shape,  was  delivered  to  Mr.  White' 
house^  who,  on  the  day  before  the  meeting  at  Birming* 
hamj  employed  the  son  of  Mr.  FeUawes  to  copy  it^ 
stating,  as  his  reason  for  so  doing,  that  he  preferred 
employing  young  Mr.  Fellavxs  to  employing  a  clerk  of 
the  house,  because  he  wished  the  transaction  to  be  kept 
secret.  On  the  next  day  the  pt^rties  met  by  appoint- 
ment at  the  Rqt/al  Hotel  at  Birmingham.  Previous  to 
the  meeting  at  the  Boyal  Hotels  a  meeting  was  held  at 
the  Swan  Inn,  not  of  the  partners  of  the  firm  of  Knight 
and  Co.,  but  of  the  other  parties.  Much  conversation 
took  place  on  that  occasion  :  and  in  the  course  of  that 
conversation,  it  is  sworn  by  three  witnesses  who  were 
present,  that  Mr.  Whitehouse  stated  to  Messrs.  Fawcett 
and  Shandy  that  he  had  done  as  much  a^  he  possibly 
could  for  them ;  and  that  Mr.  Fawcett  or  Mr.  Shand 

• 

said  in  reply,  he  was  satisfied  Mr.  Whitehotise  had  done 
all  he  could  for  them,  and  that  they  wished  him  to  finish 
the  transaction,  for  they  were  wholly  ignorant  of  mining 
concerns.  They  afterwards  met  at  the  Royal  Hotel  for 
the  purpose  of  concluding  the  transaction.  Some  dif- 
ference 


Fawcktt 
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ference  arose  with  respect  to  the  terms  of  the  agreement  182d. 
—  as  to  whether  it  should  be  an  assignment  or  an  under- 
lease ;  and  Mr.  Shand  and  Mr.  Fawcett  were  willing  so  v, 
far  to  depart  from  the  original  arrangement  as  to  agree  ^""^housb. 
that  it  should  be  an  underlease,  which  Mr.  Whitehouse 
at  first  objected  to ;  but  he  afterwards  acquiesced  in  the 
alteration.  As  soon  as  the  terms  of  this  agreement 
were  arranged,  the  Defendant  called  three  of  the  part- 
ners of  the  house  of  Knight  and  Co.  out  of  the  room,  for 
the  purpose  of  settling  with  them  the  terms  of  his  own 
private  agreement.  The  agreement,  as  drawn  by  Mr. 
FellcweSf  was  handed  to  them.  They  objected  to  it  as  a 
departure  from  their  original  intention,  which  was,  as  it 
was  stated,  that  the  12,000/L  should  be  a  loan,  whereas 
it  was  now  made  an  absolute  gift.  In  consequence  of 
the  demur,  some  further  negotiation  ensued  between  the 
Defendant  and  those  meknbers  of  the  firm  of  Knight  and 
Co.  who  were  then  present.  On  this  point,  the  repre- 
sentation made  by  Whitehouse  is  material.  He  said,  '*  I 
have  procured  you  persons  of  respectability  as  partners 
in  this  concern ;  you  run  no  risk ;  there  is  no  chance 
whatever  of  the  works  being  again  thrown  upon  your 
hands;  you  ought,  therefore,  to  release  me  from  the 
bond,  and  not  allow  it  to  hang  over  my  head.''  They 
acquiesced  in  these  reasons.  The  stipulation  relative 
to  the  bond  was  omitted,  and  the  agreement  was  signed, 
with  some  alterations,  as  drawn  by  Mr.  Felk/wes.  It 
was  then  delivered  into  the  hands  of  young  Mr.  Fel- 
knoesy  in  order  that  he  might  get  it  stamped ;  and  at 
that  time  the  Defendant  stated  his  desire  that  he  would 
shew  it  to  no  living  soul ;  and  he  at  the  same  time  re« 
presented,  over  and  over  again  to  Mr.  FellaweSj  that  he 
would  not  sign  the  other  agreement  until  this  his  par- 
dcular  and  personal  agreement  had  been  previously 
executed. 


Such 
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1889*  Such  are  the  fiicU  of  the  case ;  and  the  first  obserr* 

ation  that  occurs  is,  that  in   this  transaction  Mr.  W* 
was  negotiating  for  himself  and  his  future  partners,  as 
Whttshousb.  ^^  gg^^  f^j.  ^he  intended  partnership.     That  he  was 

acting  as  their  agent,  the  circumstances  of  the  trans^ 
action  show  beyond  the  possibUity  of  doubt.  It  is  sworn 
to  in  express  and  distinct  terms  by  Mr«  Hancock  and 
Mr.  Wilkinson^  and  it  is  evidenced  by  tlie  conversation 
already  referred  to,  which  passed  at  the  Swan  Inn.  It 
is  said  on  the  other  side,  that  he  could  not  be  considered 
as  absolutely  the  agent  in  the  n^odation,  but  that 
Messrs.  Fawcett  and  Shand  acted  for  themselves  in  the 
manner  which  they  thought  most  calculated  to  promote 
their  own  interest.  Mr.  Shand  went  himself  to  inspect 
the  works,  and  he  employed  a  friend,  Mr.  Wilkinson^ 
for  the  purpose  of  accompanying  him  in  his  survey : 
they  did  not,  therefore,  absolutely  rely  on  the  represent- 
ations of  Mr.  Whitehouse^  but  chose  to  have  recourse  to 
an  agent  of  their  own,  in  order  to  ascertain  how  fiir 
his  statements  were  correct.  Undoubtedly,  that  is  the 
fact :  they  did  not  trust  implicidy  to  the  representations 
made  by  Mr.  Whitehause  with  respect  to  the  property 
and  the  nature  of  the  works,  and  they  deemed  it  prudent 
to  apply  to  another  person  for  the  purpose  of  learning 
whether  those  representations  were  true.  But  Mr. 
Wilkinson  had  nothing  whatever  to  do  with  the  treaty ; 
the  treaty  was  exclusively  managed  by  Mr.  Whitehause. 
It  is  said,  also,  that  at  the  meeting  at  which  the  trans- 
action was  finally  completed,  die  terms  originally  stipu- 
lated for  by  Mr.  Whiiehouse  were  dq>arted  from,  —  and 
they  certainly  were  departed  from  in  one  pardcular,  in 
the  adopdon  of  an  underlease  instead  of  an  assignment; 
and  in  that  alteration,  Messrs,  Shand  and  Fawcett  un- 
questionably  acted  for  themselves,  and  Mr.  Whitehause 
acquiesced  in  it.  But  that  does  not  in  the  least  do 
away  with  the  eflect  of  this,  that  in  all  the  arrange- 
ments 
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ments  with  respect  to  the  pecaniary  terms  and  conditions,       1 889. 
the  business  was  conducted  entirely  by  Mr.    White^    \,    -  '-' 
housej  acting  on  behalf  of  Messrs.  Fawcett  and  Skand*  «. 

V,  therefore,  Mr.  Whitehouse  was  placed  in  the  situ-  W»"rao™- 
ation  of  being  the  agent  of  two  other  persons,  while  he 
was  acting  also  for  himself,  and  he  stipulated  for  a 
private  advantage  which  was  to  be  kept  secret,  and  in 
which  his  co-partners  were  not  to  share,  it  is  quite 
impossible  for  this  Court  to  sanction  such  a  trans- 
action ;  and  the  question  therefore  resolves  itself  into 
this,  What  was  the  efiect  of  the  private  stipulation, 
and  what  the  nature  of  the  private  advantage  ?  We 
are  not  to  be  misled  by  terms;  we  must  consider 
what  the  transaction  really  was.  It  b  said  this  was 
a  loan  of  12,000/.,  in  order  to  enable  Mr.  Whitehouse 
to  bring  his  capital  into  the  concern.  But  it  was 
not  a  loan  properly  so  called  :  it  was  1 2,000/.  advanced 
without  interest,  and  to  be  repaid  only  in  a  certain 
event;  being,  in  effect,  a  gift  upon  condition,  liable  to 
be  defeated  if  the  covenants  in  the  other  and  principal 
agreement  were  not  duly  complied  with,  and  being  in- 
tended to  secure  the  due  performance  of  them.  That 
soch  was  the  nature  of  the  transaction,  b  evidenced  by 
the  subsequent  conduct  of  the  parties,  because  the 
moment  the  partners  were  known,  the  moment  it  was  seen 
that  no  risk  was  to  be  run,  that  representation  was  made 
by  Mr.  Whitehouse  to  the  other  parties :  —  "  You  are 
perfectly  secure;  these  are  persons  of  responsibility  and 
character ;  there  is  no  danger  of  the  works  being  again 
thrown  on  your  hands,  and  therefore  there  is  no  reason 
why  this  bond  should  be  allowed  to  hang  over  my 
head;"  upon  which  they  consented  to  withdraw  the 
stipulation  relative  to  the  bond,  and  converted  that 
which  before  was  a  conditional  into  an  absolute  gift.  • 
But  whether  it  was  conditional  or  absolute  does  not 
vary  the  nature  or  substance  of  the  case.    If  it  was  a 

L  2  con* 
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1829«        conditional  gifl,  still  it  was  a  benefit  to  this  party,  who 
was  one  of  the  three  individuals  who  entered  into  the 
partnership,  and  who  himself  n^otiated  the  terms  of 
Whitbhous^  it.     It  is  impossible  for  this  Court  to  sanction  such  a 

proceeding :  when  three  persons  are  engaged  in  nego- 
tiating a  partnership,  and  the  negoUation  is  conducted 
by  one  as  the  agent  of  the  other  two,  he  should  not,  in 
my  opinion,  be  allowed  to  make  o,  private  advantage  for 
himself.  That  he  felt  it  was  an  improper  proceeding 
is  proved  by  his  anxiety  to  keep  it  secret  from  his 
partners;  and  it  was  not  till  after  a  considerable  time 
had  elapsed  that  it  came  to  light 

It  appears  to  me,  therefore,  upon  these  grounds, 
that  the  decision  of  the  Vice-Chancellor  was  correct ; 
and  that  as  to  two  thirds  of  the  sum  of  12,0002.  the 
Defendant  must  be  considered  a  trustee  for  the  part* 
nership. 

An  objection  was  taken  in  point  of  form,  that  HtaU 
and  the  other  new  partners  had  been  improperly  joined 
as  Plaintiffs  upon  this  record.  When,  however,  the  situ* 
ation  in  which  they  stood  is  considered,  that  will  appear 
to  have  been  perfectly  proper.  Mr.  Fawcett  and  Mr. 
JVhitehome  had  stipulated,  when  the  new  partners  were 
admitted,  that  they  should  come  into  the  conoem 
entitled  to  all  the  advantages,  and  subject  to  all  the 
conditions,  of  the  original  partnership.  Whatever 
benefits  the  old  partners  had  enjoyed,  it  was  stipulated 
should  be  shared  in  by  the  new.  This  was  one  of  the 
origipal  benefits  of  the  concern ;  and  as  it  was  con- 
ceived that  that  was  not  expressed  with  sufficient  dis- 
tinctness, a  deed  was  afterwards  executed,  by  which  it 
was  expressly  provided  that,  as  to  the  proportion  to 
which  he  was  entitled,  Mir.  Fawcett  should  be  a  trustee 
for  the  Hwts^  KenricJc^  Priestky,  and  himself.    I  think, 

therefore. 
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therefore,  they  bad  such  an  interest  as  rendered  it 
proper  they  should  be  joined  as  Plaintifls. 


Under  these  circumstances,  I  am  of  opinion  that  the  ^Bi^uoiia* 
decree  of  the  Vice-Chancellor  ought  to  be  affirmed ; 
and  from  the  nature  of  the  transaction,  and  the  clearness 
of  the  evidence  establishing  its  character,  it  ought  to  be 
affirmed  with  costs. 


(A)  The  following  passage, 
taken  from  the  short-hand 
writer's  note  of  the  Vice- 
ChanceUor's  judgment  in  the 
preceding  case,  sums  up  the 
grounds  on  which  His  Honor 
rested  the  decree :  —  '<  It  ap- 
pearing upon  the  evidence 
that  WhUehouse  was  in  truth 
the  person  who  originated 
the  contract  with  Knight  and 
Co.  on  the  part  of  Fatoceti 
and  Shandf  and  it  appearing 
also  upon  the  evidence  he 
repres entedy  that  he  stood  on 
so  particular  a  footing  of 
connection  with  Knight  and 
Co.  that  he  could  have  ob- 
tained better  terms  from 
them  than  any  stranger 
could;  and  that  he  further 
represented,  on  the  day 
when  the  agreement  between 
Knight  and  Co.  and  Fatocett, 
^ndy  and  himself  was  sign* 
ed,  that  he  had  obtained  the 
hest  ierwu  possible^  I  am  of 
opioion  upon  these  grounds^ 
Ukd  considering  the  situ- 
ation io  which  he  stood, 
that  he  was  not  at  liberty  to 
take  to  his  own  profit  any 
Pirt  of  that   consideration 


which  Knight  and  Co.  were 
willing  to  pay  to  get  rid  of 
the  business,  but  that  he  was 
bound    to   obtain   the  best 
terms  possible  for   the  in- 
tended  partnership,  consist- 
ing of  Faxvcettf  Shandy  and 
himself,  and  that  all  he  did 
obtain  will  be  considered  as 
if  he  had  done  his  duty  and 
had   actually  received    the 
12,000^.  for  the  new  partner- 
ship, as  upon  every  equitable 
principle  he  was  bound  to 
do.    I  am  of  opinion,  there- 
fore, that  this  is  what  must 
be  called  in  a  court  of  equity 
a  fraud  on  the  part  of  the 
defendant.    It  was  in  fact 
selling  his  intended  partners 
for  12,000/. ;  and  when  he 
received  the  money,  Favocett 
became  entitled  to  one  tliird 
and  Shand  became  entitled 
to  another  third  of  it.  Shand 
is  now  entitled  to  his  4000/., 
and  Fatocett  having  commu- 
nicated his  interest  in  the 
former  partnership   to  four 
other  persons,  they  with  him 
are    entitled   to    the   other 
4000fc" 


Uo 
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V, 

Wbitjihoubi. 


(B)  HICHENS  t;.  CONGREVE. 


This  was  a  suit  instituted 
by  certain   shareholders   in 
the  Arigna  Mining  Company, 
on  behalf  of  themselves  and 
all  other  shareholders,  ex- 
cept the  defendants,  against 
the  chairman  and  acting  di- 
rectors of  the  company,  and 
against  certain  other  persons 
professionally  connected  with 
it.     It  appeared   from   the 
statement  in  the  bill,  that  the 
company  originated  with  Sir 
William   Congreve  and   two 
persons    of    the    name     of 
Clarke,  by  whose  exertions 
chiefly    it    was    organized; 
that  it  was  established  for 
the  purpose  of  working  cer- 
tain mineral  property  in  IrC' 
land,  represented  to  be  of 
great  value,  and  of  which  it 
was  proposed  that  the  com- 
pany should  purchase  a  lease ; 
and  that  Congreve  and  the 
Clarkes  having  been  appoint- 
ed  to   confidential   and  re- 
sponsible situations  in  the  ma- 
nagement, took  upon  them- 
selves to  act  for  the  common 
interests.     The  bill  alleged, 
that  in   that  capacity   they 
were  exclusively  concerned 
on  behalf  of  the  company  in 
negotiating  the  terms  of  the 
proposed  purchase;  that  by 
a  series  of  underhand  con- 
trivances,    particularly    set 


forth,  they  had  succeeded 
in  charging  25,000^  to  the 
company  as  the  consideration 
paid  for  the  lease,  although 
they  had  in  fact  obtained  it 
from  one  Flattery,  the  owner, 
for  the  sum  of  10,0007.  only : 
and  that  the  15,000/.  making 
up  the  difference  had  been 
received  by  the  Clarkes,  and 
been  by  them  distributed 
in  various  proportions  as  a 
bonus  among  the  several  de- 
fendants. It  charged  that 
this  distribution  was  made 
under  such  circumstances 
that  all  the  defendants  must, 
or  at  least  on  due  inquiry 
might,  have  known  the  source 
from  which  the  funds  were 
derived ;  that  as  the  appro- 
priation had  never  been  sanc- 
tioned by  the  rest  of  the 
shareholders,  but,  on  the  con- 
trary, had  been  studiously 
concealed  from  them,  it  was 
a  gross  fraud  upon  the  part- 
nership ;  and  that  the  defend- 
ants ought,  therefore,  in 
equity  to  be  regarded  as 
trustees  to  the  extent  of  the 
sums  they  had  received. 
And  it  prayed  they  might 
be  decreed  to  refund  what 
they  had  so  respectively  re- 
ceived, and  pay  it  in  to  the 
bankers  of  the  company  for 
the  use  of  proprietors  at  large. 

To 
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To  this  bill  a  demurrer  for 
want  of  equity  was  filed  by 
two  of  the  defendants,  not 
directors,  who  had  received 
sums,  part  of  the  15,0002.,  as 
a  bonus,  for  their  services  in 
the  formation   of  the  com- 
pany, in  pursuance,  as  was' 
alleged,  of  a  previous  stipu- 
lation, and  with  a  knowledge 
of  the  manner  in  which  the 
money  was  obtained*    The 
Vice- Chancellor   over-ruled 
the  demurrer ;  and  his  order 
was  on  appeal  a£Brmed  by 
the  Lord  Chancellor  on  the 
3d  of  May  1828. 

The  answers  of  the  defend- 
ants Qmgreve  and  the  Clarices 
Kt  up  in  defence  an  alleged 
iDtermediate   sale   made   to 
them  on  their  private  account, 
and  before  the  company  was 
in  existence,  for  the  sum  of 
10,00tf.    They  insisted  that 
25|(XM.,  the  price  charged 
to  the  company,  was  no  more 
than  the  property  was  worth; 
that  as  the  original  purchase 
had  been  made  entirely  at 
thdr  own  personal  risk,  the 
additional  15,000/.  was  a  pro- 
fit to  which  they  were  fairly 
entitled  on  the  resale;  and 
that  the  distribution  of  that 
sum  was  the  result  of  a  sub- 
sequent arrangement  among 
themselveS)  by  which  they 
intended  at  once  to  stimulate 
and  reward  the  exertions  of 
the  directors  for  the  success 
ofthe  new  undertaking.  They 
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admitted,  that  in  the  convey-        1829. 
ance,  which  was  from  Flat" 
tery  directly  to  the  company,  ^ 

no  notice  was  taken  of  their  WHiTEHousik. 
intermediate  contract,  and 
that  the  full  consideration  of 
25,000/.  was  expressed  to  be 
paid  to  him,  although  he  re- 
ceived the  sum  of  10,000/. 
only ;  but  this,  they  alleged, 
was  done  with  his  concur- 
rence, merely  to  simplify  the 
title,  and  without  any  inten- 
tion of  fraud  or  concealment, 
an  intention  which  they  posi- 
tively denied.  The  answer 
of  the  Cl&rkes  admitted  that 
cheques  to  the  amount  of 
25>(X)0/.,  payable  to  Flattery 
or  bearer,  had  been  drawn  on 
the  cqmpany's  bankers,  and 
that  the  money  due  on  those 
cheques  had  been  received  by 
H,  Clarke^  who  had  paid  him 
10,000/.  in  cash  and  bank- 
notes. The  mode  in  which 
the  remaining  15,000/.  had 
been  appropriated  was  par- 
ticularly set  forth ;  and  it 
appeared  that  204*1/.  had 
been  retained  by  H,  Clarke 
for  himself,  104*7/.  had  been 
pud  to  his  brother  J.  Clarke, 
3500/.  to  Sir  fV.  Cangreve, 
and  that  the  residue,  after 
deducting  sundry  small  dis- 
bursements, had  been  appor- 
tioned in  sums  of  not  less 
than  1000/.  each  among  the 
other  defendants. 

On  the  22d  of  May  1828, 
a  motion  was  made  on  behalf 

of 
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1829.  of  the  plalntifiy  thai  the  de- 
^— v^^  fendan  t89  Sir  IV,  Congreve  and 
Fawcktt      ti,e  ciarkes,  might  be  ordered 

WHiTBHooiK.   to  P«y  *nto  Court  reapect- 

ively  such  sums  of  money, 
part  of  the  said  15>00(tf.,  as 
appeared  by  their  answers 
to  be  then  in  their  hands. 

Mr.  Homff  Mr.  Sugden^ 
Mr.  W.  Lee^  and  Mr.  Pern- 
berton^  for  the  motion. 


The  AUamey^Generaik  Mr. 
PejHfSt  and  Mr.  PhilUmorej 
for  J.  and  /7.  Clarke. 

Mr.  7\Mif«  and  Mr*  Lofhu 
Lofmndes^  for    Sir    IF.  Co»- 

The  Vice-Chancellor  made 
the  order. 


-»  t 


REPORTS 


OF 


CASES 


ARGUED  &  DETERMINED  ISSO. 


IN  THE 


HIGH  COURT  OF  CHANCERY. 


DOD  V.  HERRING.  Jan.  15. 

Ex  parte  HERRING* 

npHE  Defendants  were  ship-owners  and  tnercbants,  Iftheas- 

^  who  between  the  years  1818  and  1824  had  been  «gneesof» 

^  ^      bankrupt  at- 

coQcemed  with  a  person  of  the  name  of  Thompson  in  tend  meetings 

sereral  commercial  adventures  to  the  South  American  ^tl^.^l^^^Z 

ence  to  which 

proTinces.    On  the  22d  of  November  1827}  before  any  the  bankrupt 

final  settlement  of  the  accounts  upon  those  adventures,  ^^^  ^^^^  ^'^ 

Thompson  became  a  bankrupt ;  and  the  Plaintiffs,  who  objection  to 

were  his  assignees,  filed  the  present  bill  to  have  the  ingsf  they  will 

accounts  taken,  and  the  balance,  which  they  alleged  to  ^  considered 

-      J        ,       .  **  adopting 

be  due  to  the  bankrupt's  estate,  ascertained  and  paid.       them,  and  be 

bound  by  the 
.  award. 

To  this  bill  the  Defendants  put  in  a  plea  of  an  award 

uid  judgment.     The  award  was  pronounced  under  an 

order  of  Court  made  at  the  trial  of  an  action  brought 

by  the  Defendants  against  the  bankrupt  in  Hilary  term 

1826.    The  trial  took  place  on  the  2Sd  of  Jidt/  1827, 

when  by  consent  a  verdict  was  taken  for  the  Plaintiffs  in 

M  the 
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18  SO.  the  action  for  10,000/.  and  405.  costs,  subject  to  the 
•  award  of  fV.  H.  Matdle,  to  whom  all  matters  in  differ- 
ence between  the  parties  were  by  the  order  referred. 
On  the  26th  of  February  1828,  the  arbitrator  made  his 
award,  whereby  the  stiiA  found  dae  to  the  Defendants 
was  reduced  to  4242/.,  and  judgment  as  of  Hilary  term 
1826  was  thereupon  entered  up  for  that  amount.  The 
plea  averred  that  all  the  accounts  and  mutual  claims 
existing  between  the  Defendants  and  the  bankrupt  in 
respect  of  the  dealings  and  transactions  as  to  which 
discovery  and  relief  were  sought  by  the  bill,  were 
properly  comprised  within  the  terms  of  the  reference, 
were  fully  and  fairly  brought  before  the  arbitrator,  and 
were  finally  adjudicated  and  determined  by  his  award.  * 

The  Defendants  appealed  from  the  judgment  of  the 
Vice-Chancellor  over-ruling  the  plea,  and  they  also  pre- 
sented a  petition  in  bankruptcy  (which  was  brought  on 
at  the  same  time),  praying  they  might  be  at  liberty  to 
prove  under  the  commission  for  the  amount  found  due 
to  them  by  the  award  and  judgment.  In  addition  to 
the  facts  set  forth  in  the  plea,  the  petition  stated  that,  at 
a  meeting  before  the  arbitrator  on  the  SOth  ofN&vember 
1827,  one  Knight,  as  the  attorney  of  the  bankrupt,  ap- 
peared and  contended  that  the  bankruptcy  of  Thompson 
annulled  the  submission,  and  that  the  arbitrator  ought 
not  to  proceed,  but  the  objection  was  over-ruled ;  that 
Knight  then  requested  that  the  proceedings  might  stand 
over  till  assignees  were  chosen,  that  he  might  procure  in- 
structions from  them,  which  was  agreed  to ;  that,  after 
the  choice  of  assignees,  several  further  meetings  were 
held  before  the  arbitrator,  all  of  which  Knight  attended; 

and 

*  The  averments  of  the  plea     case  before  the  Vice-ChaDcellor^ 
fire  more  fully  stated   by  Mr.      3  5Sffi.l4J. 
Simons,  who  has  reported  the 


CASES  IN  CHANCERY.  155 

and  that  at  some  of  them  one  of  the  assignees  was  pre*        18S0. 
sent,  together  with  the  solicitor  to  the  commission. 

The  question  of  law  raised  by  the  plea  (which  was 
admitted  to  be  correct  in  point  of  form)  was  argued 
Teiy  fallj  bj  the  SdUcUor^Generaly  Mr.  Bicker$tethj  and 
Mr.  /fttff,  for  the  plea ;  and  by  Mr.  Bose  and  Mr.  Wake' 
Jfdd,  for  the  Plaintiffs.  Besides  the  cases  cited  in  the 
Coort  belowy  Cooper  v.  Johnson  (a)  was  referred  to.  At 
the  dose  of  the  argument  oi^  ^e  law,  evidence  was  rend 
establishing  the  allegations  of  the  petition.  It  did  not 
aj^Ksr,  however,  that  the  assignee  who  attended  before 
the  arbitrator,  took  any  part  in  the  proceedings. 

The  LoBD  Chancellor  said,  that,  if  the  assignees  had 
aothority  in  law  to  adopt  the  submission,  and  it  seemed 
to  be  conceded  that  they  had,  as  it  was  clear  that  they 
Of  one  of  them  had  gone  to  the  meetings  before  the 
arbiiiBtor,  and  when  present  had  made  no  objection  to 
the  proceedings,  he  had  a  right  to  assume,  as  a  jury 
would  assume,  that  they  did  adopt  them.  He  should, 
therefore^  make  the  order  prayed  by  the  petition.  His 
decision  upon  the  plea  became  then  a  matter  of  form, 
aerdy  aflecting  the  costs ;  but  a$  the  point  which  it 
nised  was  important,  and  embraced  a  variety  of  con- 
adentioQs,  he  should  take  some  time  to  consider  of  it. 


Judgment  upon  the  plea  had  not  been  given  at  the 
time  when  his  Lordship  resigned  the  Great  Seal. 

(«)  9B,^  A,39  4.  As  the  Lord     been  thought  unnecessary  to  i 
^^baoceQor'ijudgineDtproceeded     sert  anoteofthisarguraeBt. 
(f^  a  ^feent  ground,  it  has 
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18  SO. 


Jan.  18. 


BURCH  V.  RICH. 


Ifa  bill,  after 
bein;*  filed,  is 
then  amended, 
it  is  irregular 
to  put  it  again 
upon  the  file 
without  a 
fresh  signature 
to  the  draft, 
although  the 
amendments 
have  only 
reduced  it  to 
the  shape  in 
which  it  was 
originally 
drawn  and 
signed  by 
counsel. 


TN  this  case  a  draft  of  the  bill  was  prepared  and 
sigbed  by  counsel.  It  was  afterwards  greatly  altered 
by  the  insertion  of  new  matter  introduced  by  the  soli- 
citor on  his  own  responsibility,  and  in  that  shape  it 
was  engrossed  and  put  upon  the  file.  To  the  bill  thus 
enlarged  a  demurrer  was  put  in ;  whereupon  the  soli- 
citor amended  the  draft,  by  striking  out  all  the  super- 
added matter  and  restoring  it  to  the  state  in  which  it 
was  orij;inally  settled ;  and  then  without  having  it  re- 
signed by  counsel,  he  caused  it  again  to  be  engrossed 
and  filed. 

The  Solicitor'Generalj  and  Mr.  Oirdlestone  jun.  now 
applied  to  have  the  amended  bill  taken  off  the  file  for 
irregularity,  on  the  ground  that  it  had  never  received 
the  signature  of  counsel.  The  motion  had  been  pre- 
viously made  before  the  Vice-Chancellor  and  refused. 


llie  signature  adhibited  to  the  original  bUI,  it  was 
argued,  was  Junctus  officio :  and  having  already  served 
as  a  warrant  for  the  draft  as  remodelled  by  the  solicitor, 
it  could  not  perforin  a  double  function  and  be  again 
used  to  sanction  the  bill  as  it  now  stood.  It  might  be 
true  that  the  draft  had  at  last  got  into  the  state  in 
which  it  was  originally  signed:  but  the  solicitor  had 
chosen,  most  unjustifiably,  to  take  advantage  of  the  sig- 
nature so  obtained,  in  order  to  load  the  record  with  a 
great  deal  of  objectionable  matter;  and  he  was  not  to  be 
allowed  when  he  discovered  his  mistake  to  disavow  his 
own  act,  and  ascribe  the  signature  to  a  second  and 
totally  different  bill.     Such  a  practice  was  a  wanton 

trifling 
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trifling  with  the  Court,  and  if  countenanced,  would  go  1850. 
far  towards  destroying  the  security  which  the  signature 
of  counsel  was  intended  to  afibrd.  The  utmost  jealousy 
bad  always  been  exhibited  by  the  Court  upon  this  sub- 
ject R'ench  v.  Deare  (a),  Pitt  y.  Macklew  (i),  jtitamey-  ' 
General  ▼•  Fdlaws  (c),  which  was  the  case  of  an  amended 
infennation.  The  rule  was,  that  wherever  an  amend- 
ment exceeded  two  folios,  there  must  be  a  fresh  engross- 
ment; and  as  the  solicitor  had  here  gone  to  the  expense 
of  having  the  amended  bill  re-engrossed,  the  unavoid- 
able mference  was,  that  the  amendments  were  not  con- 
fined to  merely  striking  out  portions  of  the  original  bill ; 
for  in  that  case  a  new  engrossment  would  have  been 
onnecessaiy.    Webster  y.  ThrelfaU*  {d) 

Mr.  Pepjf$j  on  the  other  side^  contended,  that  the 
bin,  as  it  now  stood,  had  really  received  the  neces- 
saiy  signature :  there  was  an  engrossment  from  a  draft 
dgned  by  counsel,  and  the  practice  required  nothing 
more*  The  proceeding  might  have  been  improper  at 
first;  but  all  was  right  now.  A  counsel's  signature  could 
give  no  sanction  to  a  bill  altogether  different  from  the 
one  he  had  settled  and  subscribed.  As  the  name  stood 
at  first  on  the  record,  therefore,  it  was  perhaps  mere 
nrplnsage,  serving  no  purpose  whatever;  and  that  might 
probably  have  formed  a  ground,  on  a  proper  application, 
for  having  the  original  bill  taken  off  the  file.  But  the 
previoQS  irr^;ularity  could  not  vitiate  the  amended  bill, 
ereiy  word  of  which  bad  been  prepared  by  counsel  and 
sanctioned  by  hb  signature.  It  was  not  the  fiict  that 
the  name  had  been  unduly  used  for  a  double  purpose, 
for  the  new  engrossment  was    superfluous,    all    the 

amend- 

(fl)  5  Ve».  547.  (c)  1  X  ^  FT,  254. 

(&)  1  ^. 4* 5. 136. B  \i)  iS,^S.\5S. 

M  S 


RiCB. 


158  CASES  IN  CHANCERY. 

1830.        amendmetits  bemg  mere  elisions,  and  it  was  admitted 
-.  '  that  in  that  case  it  would  be  unnecessary  to  have  the 

BURCH  ^  ^        ^ 

V.  draft  re-signed.     The  only  object  of  the  motion  was  to 

load  die  Plaintift*with  a  vexatious  expense. 

Tke  Lord  Chancellor  was  of  dpinioni  that,  as  tbe 
bill  at  first  put  upon  the  file  bore  the  signature  of 
counsel  appended  to  h,  such  signature  must  be  pre- 
sumed to  baVe  been  used  for  the  purpose  of  sanctioning 
that  bill:  but  the  rule  being,  that,  wherever  amendments 
are  introddced,  the  draft  ougbt  to  be  ire-signed,  it  was, 
lie  conceived,  irregular  in  the  Plainttfi^  after  having 
had  the  benefit  of  the  signature  for  one  b3I,  to  attempt, 
on  abandoning  his  original  cdse,  to  ascribe  it  to  a 
second.    The  amended  draft  ought  to  have  been  signed 

Mdtion  ^tanted. 
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l&SO. 


SHERIFF  V.  COATES.  Jan.iB.21.a2. 


THIS  was  a  motioa  to  dissolve  an  iDJunction  (origin-  Equitable  ju- 
ally  granted  ex  parte)  to  restrain  the  Defendants  "pon^he 
fiom  using  certain  patterns  employed  in  the  printing  of  ^4  G.s,  c.ss. 
cotton  goods,  and  from  vending  the  goods  so  printed,  eluded  by  the 

the  Plaintiffs  claiming  an  exclusive  property  in  the  »pecial  remedy 

,  ,  .  .  thereby  pro- 

pattems  under  the  provisions  of  the  calico  printers'  acts,  yided.    Inde- 

By  the  first  of  these  acts,  27  G.  S.  c.  38.  s.  1.,  which  J^^^^^^^^j 
recites,  that  "  it  may  be  expedient  for  the  encourage-  the  statute 
ment  of  the  arts  of  designing  original  patterns  for  print-  i^,J!Jento/a^ 
ing  linens,  calicoes,  cottons,  and  muslins,  to  vest  the  right  of  pro- 

Dcrtv  which 

property  thereof  in  the  designers,  printers,  or  proprietors  though  only 
for  a  limited  time,"  it  is  for  that  purpose  enacted,  of  three 
^That  from  and  after  the   1st  of  June  1787,  every  tion,  equity 
person  who  shall  invent,  desiccn,  and  print,  or  cause  to  T^}^  protect  by 

r.  _-  -  °  111  injunction,  if 

be  mvented,  designed,  and  printed,  and  become  the  the  title  be  sa- 
proprietor  of  any  new  and  original  pattern  or  patterns  e^^tgbliXed 
for  printing  linens,  cottons,  calicoes,  or  muslins,  shall      In  this  case 
have  the  sole  right  and  liberty  of  printing  and  reprint-  aslo  title"not 
ing  the  same  for  the  term  of  two  moilths,  to  commence  ^ii>g  conclu- 
from  the  day  of  the  first  publishing  thereof^  which  shall  junction  was 

be  truly  printed  with  the  name  of  the  printer  or  pro-  d"«>lved,  and 

.  .  >n  issue  di- 

prietors  at  each  end  of  every  such  piece  of  linen,  cotton,  rected,  the 

calico^  or  muslin ;  and  that  if  any  calico-printer,  linen-  P^^®??* "** 

draper,  or  other  person  whatsoever,  from  and  after  the  account 

Ut  of  June  1787,  within  the  time  limited  by  this  act,   ^jn  \^^^\^^^ 

ihall  print,  work,  or  copy  such  original  pattern  or  compare  and 

,  .J  •   .  J  i_    decide  upon 

PAttems,  or  cause  to  be  pnnted  or  repnnted  any  such  alleged  pi. 
pattern  or  patterns,  or  shall  print  or  reprint,  or  cause  '*<^'®?  ^X  'o- 
to  be  printed  or  reprinted,  any  such  pattern  or  patterns,  where  that 
and.$hall  publish,  sell,  or  expose  to  sale,  or  in  any  oilier  ^nd^f^^*'^ 
noanner  dbpose  o^  or  cause  to  be  published^  sold,  or  done. 

M  4  exposed 
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1830.  exposed  to  sale,  or  in  any  other  manner  disposed  of, 
any  linen,  cotton,  calico,  or  muslin  so  printed,  without 
the  consent  of  the  proprietor  or  proprietors  thereof 
6rst  had  and  obtained  in  writing,  signed  by  him  or  them 
respectively,  in  the  presence  of  two  or  more  credible 
witnesses,  knowing  tlie  same  to  be  so  printed  or  re* 
printed  without  the  consent  of  the  proprietor  or  pro- 
prietors of  such  pattern,  then  every  such  proprietor  or 
proprietors  shall  and  may,  if  the  offence  be  committed 
in  England^  by  and  in  a  special  action  upon  the  case, 
to  be  brought  against  the  person  or  persons  so  oflend* 
ing,  recover  such  damages  as  a  jury  on  the  trial  of  such 
action,  or  on  the  execution  of  a  writ  of  enquiry  thereon, 
shall  give  or  assess,  together  with  costs  of  suit,"  &c. 
This  act  was  at  first  temporary,  but  it  was  renewed  by  the 
29G.  S.  r.  19.,  and  finally  declared  perpetual  by  the 
S4  G.  3.  c.  23.,  which,  reciting  that  the  first  act  had  by 
experience  been  found  to  be  beneficial,  re-enacts  its 
provisions,  and  extends  the  term  of  the  exclusive  privi- 
lege from  two  to  three  months. 

The  bill  stated  that  the  Plaintiffs  were  the  original 
inventors  and  the  owners  of  the  patterns  in  question, 
and  had  fully  complied  with  all  the  provisions  required 
by  the  statute  in  order  to  invest  them  with  the  right  of 
property.  The  Defendants  were  CoateSf  a  calico- 
printer  of  Manchester^  who  was  charged  with  having 
copied  and  pirated  the  patterns  shortly  after  their  pub- 
lication,— OloceTi  who  was  doate^s  agent  and  consignee 
in  LondoHf  and  who  it  was  alleged  had  been  concerned 
in  the  piracy,  and  had  received  and  sold  goods  printed 
according  to  the  pirated  patterns,  -—  and  Leqf^  who  had 
purchased  from  Glover^  and  was  re-sellings  large  quan- 
tities of  such  goods,  with  a  full  knowledge,  as  it  was 
charged,  that  they  had  been  copied  or  pirated  from  the 
Plaintiffs. 

The 
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The  motion,  which  had  been  made  without  success  1830. 

before  the  Vice-Chancellor  upon  affidavits,  was  now  re-  J    '  '~ 

newed  before  the  Lord  Chancellor  on  the  coming  in  of  the  _  o. 

answers. 

Sir   Charles    Wetherdlj    Mr.   Knighi^  and   Mr.  K. 
Parker  for  the  motion. 

A  patent  for  so  short  a  period  as  ninety  days  is  a 
singular  and  most  inconvenient  subject  for  the  cumbrous 
and  dilatory  machinery  of  Chancery  to  deal  with.   Long 
before  the  question  of  right,  which  depends  on  a  number 
of  other  intricate  questions  of  fact  and  law,  could  be 
discussed  and  determined,  the  exclusive  privilege  would 
have  expired  by  lapse  of  time,  and  the  Court  would  be 
left  to  grapple  with  a  shadow.    The  equitable  interpo- 
sition by  injunction,  which  is  always  discretionary,  would 
be  peculiarly  dangerous  here,  and  might  work  grievous 
injustice;  for  the  malice  of  a  rival  manufacturer,  by  getting 
np  a  plausible  ex-parte  case,  might  be  able  to  crush  the 
invention  of  an  ingenious  artist,  and  rob  him  of  his  just 
reward ;  and  before  the  truth  could  be  discovered  and 
the  restriction  withdrawn,  the  public  taste  might  have 
taken  a  new  direction,  and  compensation  would  then  be 
impossible.     This  ephemeral   species   of  monopoly  is 
suited  to  the  fluctuating  nature  of  fashion,  to  which  the 
prints  owe  their  short-lived  popularity  and  value;  and 
when  the  legislature  thought  fit  to  encourage  them  by 
securing  to  the  inventor  an  exclusive  privilege,  it  also 
pointed  out  an  appropriate  and  summary  remedy  against 
infringement.     The  remedy,  by  a  special  action  on  the 
case,  was  given,  because  an  injunction  would  have  been 
absurd.    Such  an  injunction,  indeed,  was  never  heard 
or.    Although  the  statute  has  existed  nearly  half  a  cen- 
tQ7,  this  is  the  first  time  a  court  of  equity  has  been 
summoned  to  assist  in  establishing  a  right  under  it,  and 

even 
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18S0.  e^en  at  law  it  has.  seldom  or  never  been  enforced  (a) ;  a 
ctrcumstanoe  which  of  itself  should  be  a  reason  ibr 
declining  to  in^rfere  now. 

Upon  the  sound  construction  of  the  calico-printers' 
act,  no  right  of  property  is  vested  in  the  inventor,  and 
if  so,  there  can  be  no  jurisdiction.  That  act  is  framed 
very  dififerently  from  the  analogous  statutes  on  which 
the  copyright  of  authors  and  engravers  (A)  is  founded; 
all  of  which,  in  distinct  terms,  confer  or  recognise  the 
property  independent  of  the  penalties  or  forfeitures 
given  to  protect  it:  they  first  create  the  exclusive  privi- 
lege ;  thei^  in  a  separate  section,  they  declare  that  the 
pirated  books  and  engravings,  as  well  as  the  plates,  shall 
be  liable  to  be  seized  and  destroyed ;  and  finally  they 
declare  a  general  right  of  action  or  suit  in  the  pro- 
prietor against  the  pirate.  Here,  however,  there  is 
nothing  of  the  kind.  As  the  privilege,  whatever  be  its 
nature,  has  no  existence  at  common  law,  any  more  than 
ordinary  copyright  (c),  it  must  be  strictly  measured  by 
the  words  creating  it,  which  form  together  one  entire 
and  connected  clause,  and  bestow  on  the  inventor  one 
particular  species  of  right  and  no  other;  that,  namely, 
of  proceeding  against  parties  infringing  by  a  special 
action  on  the  case.  As  to  the  Defendant  Z>^  the 
statute  clearly  cannot  apply;  for  he  is  sought  to  be 
charged  simply  as  a  vendor  of  goods,  knowing  the 
patterns  to  be  pirated;  which  supposing  the  &ct  of 
knowledge  could  ever  be  made  out,  would  not  be 
enough.     It  is  not  alleged  that  he  was  himself  guilty 

of 

(a)  But   lee   Mdckmurdo   v.  to  engravers  are  8  6.2.  c,  15., 

SmUh,  7  T.  J2.  ^18.  7  G^.  5.  c.  S8.»  and  1 7  &.  5.  c.  57. 

(6)  The  acts  relating  to  au-  (c)  Miilar  v.  Ti^lor^  4  Bvrr, 

thors   are    8  Ann,    c.  19.,   and  S507. 
54  0, 3.  e.  156.;  those  relating 
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of  piracy  by  printing  or  reprinting  those  patterns,  1880. 
althoagh,  as  the  two  members  of  the  sentence  are  in  Che 
oonjanctiye,  —  **  if  any  person  shall  print  or  copy  such 
original  pattern,  or  shall  print  or  reprint,  or  caase  to  be 
reprinted,  any  such  pattern,  and  shall  publish,  sell,  &c., 
knowing  the  same  to  be  printed,  without  the  consent,''&c., 
—the  two  circumstances  of  printing  or  reprinting  from 
an  original  pattern,  and  of  publication  with  knowledge, 
most  concur,  in  order  to  bring  him  within  the  scope  of 
the  enactment.  Against  the  other  Defendants  the 
statute  expressly  prescribes  a  particular  mode  of  obtain- 
ing relief  to  which  the  Plaintifi  ought  to  have  resorted; 
and  that  by  implication  excludes  every  other.  Pony  v. 
Owen  (a),  and  the  dictum  of  Sir  A.  Hart  in  1  Sim.  499. 

The  Lord  Chanceexor  said  that  in  his  opinion  the 
jurisdiction  of  equity  was  not  excluded  by  the  operation 
of  this  clause. 

For  the  motion.  —  Upon  the  whole,  the  PIainti£& 
slioiild  be  left  to  bring  their  action,  and  if  they  fail,  as 
they  must,  against  Leaf  upon  the  statute,  and  against 
the  others  upon  the  evidence,  their  tide  to  come  here 
will  be  completely  negatived.  In  the  mean  time  the  in- 
junction should  be  dissolved;  for  there  can  be  no  pre- 
tence of  long  enjoyment  and  possession  by  the  Plaintiffs ; 
and  the  evidence  as  to  originality  is  conflicting.  HiU 
V.  Thofmpson.  (d)  A  bare  inspection .  will  satisfy  the 
Court  that  great  part,  if  not  the  whole,  of  the  designs  in 
these  supposed' original  patterns  is  as  old  as  the  manu* 
fiwtare  itself  and  therefore  incapable  of  appropriation : 
<m  that  ground  also  the  Plaintiffi  should  be  left  to  their 
kgal  FCDiedy.    Baily  v.  Tajflar.  (c) 

[It 
(«)  5  Aik.  740.  (h)  S  Mgr.  6S2.  (c)  1  Bm$,  ^  My.  75. 
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[It  was  then  agreed  that,  as  the  right  to  several 
patterns  was  in  contesti  the  evidence  of  piracy  in  one 
or  two  only  should  be  gone  into,  and  that  tlie  other 
cases  should  follow  the  judgment  in  the  first. 

The  Lord  Chancellor  observed,  that  as  this  was  a 
case  capable  of  inspection,  the  Court  would  exercise  a 
primdjacie  judgment  upon  it  without  referring  the  ques- 
tion, as  was  usually  done,  to  the  Master. 

Some  of  the  patterns  were  accordingly  handed  up  to 
His  Lordship,  and  were  pronounced  to  be  very  much 
alike:  some  slight  differences  were  also  pointed  out. 
The  designs  were  extremely  minute,  and  consisted  of 
waving  or  dotted  lines,  with  a  leaf  upon  a  uniform 
ground.  The  answers  denied  that  they  were  new,  or 
invented  by  the  Plaintiffs.] 

The  Solicitor'General^  Mr.  BurgCf  and  Mr.  Wrai^f  for 
the  Plaintiffs. 

Admitting  that  there  is  a  conflict  of  evidence,  we  are 
ready  to  take  an  issue  on  the  point  of  novelty,  provided 
the  injunction  is  allowed  to  stand.  No  remedy  is  so 
easy  and  expeditious  in  a  case  of  this  kind  as  injunction. 
The  bill  may  be  filed  and  the  order  obtained  one 
morning,  and  you  may  come  the  next,  or  as  soon  as 
the  affidavits  are.  prepared,  to  have  it  dissolved.  The 
objection  that  the  transitory  nature  of  the  right  renders 
it  an  improper  subject  for  equitable  jurisdiction,  ap- 
plies much  more  strongly  to  the  courts  of  law,  where 
the  delay  would  be  infinitely  greater,  and  the  remedy, 
when  obtained,  exceedingly  imperfect,  being  retrospective 
only,  and  not,  like  the  remedy  here,  prospective  also. 
Our  object  is  not  so  much  to  recover  damages  for  the  loss 
we  may  have  sustained  by  the  piracy,  as  to  vindicate 
and  establish  our  right  in  future.     The  pirated  patterns 

are 
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are  very  numerous,  and  to  bring  actions  for  the  penalties        18S0. 

on  them  all  would  be  troublesome  and  expensive.     In 

proceeding  under  the  statute,  besides,  technical  difficulties 

might  occur,  which  would  render  the  resort  to  law  a  very 

hazardous  experiment     If  the  construction  contended 

for  be  correct,  we  should  certainly  be  nonsuited  in  an 

action  against  Leaft  and  it  is  quite  possible  that  we 

might  fail  in  actions  under  the  statute  against  all  the 

three  Defendants,  and  yet,  as  having  the   undoubted 

right  of  property,  be  entitled  to  call  for  the  protection 

of  thb  Court.     Our  title  to  relief  against  all  the  parties 

is  founded  upon  two  simple  facts  —  the  originality  of 

our  patterns  and  the  imitation  by  the  Defendants, — 

bets  which  can  only  be  properly  tried  by  issues  directed 

out  of  Chancery.     For  these  reasons,  we  have  rather 

chosen  to  pass  by  our  common-law  remedy  and  come  at 

ODce  here.     If  we  have  a  property  in  the  patterns,  that 

coarse  was  unquestionably  open  to  us.     The  additional 

redress  by  a  special  action  on  the  case  cannot,  nor  was 

it  intended  to  take  away  the  remedy  inherent  in  the 

light  of  property  which  we  claim :  we  can  be  no  worse 

off  than  if  the  statutory  relief  had  not  been  granted. 

Equity  frequently  interferes,  and  that  is  its  peculiar 

province,  to  recognise  and  protect  a  right  for  which  no 

acdon  is  maintainable  at  all;  for  example,  in  waste. 

The  only  remaining  question  is  as  to  the  existence 
of  a  property  in  these  designs.  An  attempt  has  been 
made  to  argue  that  the  right  of  property  and  of  action 
are  in  the  statute  so  intimately  blended  as  to  be  in- 
capable of  subsisting  separately:  but  that  is  a  per- 
version of  the  act.  To  say  nothing  of  the  preamble, 
which  is  express,  the  words  at  the  beginning  of  the 
enacting  part  are  as  strong  as  possible,  —  '^  that  every 
person  who  shall  invent  patterns,  &c.  shall  have  the 
sole  right  of  printing  and  reprinting  the  same,**  which  is 
almost  in  terms  the  language  used  in  the  copyright  and 

engravers' 
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1830. 


engravers*  acts ;  and  they  have  always  been  admitted 
to  confer  a  property  in  the  works,  independent  of  the 
remedies  given  by  the  subsequent  provisions.  Bedford 
V.  Hood,  (a)  The  remedies  afforded  by  those  acts  by 
means  of  forfeitures  and  penalties  can  make  no  possible 
difference  as  to  the  right  created  by  the  previous  section. 
Here  the  enactment  is  much  shorter,  being  all  com- 
pressed into  one  section,  but  it  consbts  of  two  distinct 
and  easily  separable  clauses.  Under  the  first,  which 
confers  the  property,  the  inventors  may  come  here  to 
prevent  the  manufacture  of  any  goods  of  pirated  pat- 
terns, whether  they  are  sold  or  not,  within  the  statutable 
period;  whereas  under  the  second  there  must  be  a  pub- 
lication and  sale,  as  well  as  piracy,  in  order  to  found 
the  right  of  action.  And  yet  unless  there  is  protection 
against  both,  the  object  of  parliament  in  encouraging 
the  invention  would  be  in  a  great  degree  frustrated,  for 
otherwise  the  goods  might  be  got  ready  within  the  three 
months,  and  poured  into  the  market  the  moment  the 
period  had  elapsed.  * 

An 

(a)  7  T.  R.  620. 


18S9. 
iDJQDCtion 

granted  gen^ 
nXiyXo  re- 
strain the  flale^ 
both  before 
and  after  the 
term  limited 
by  thepateoty 
of  machines 
piratically 
manufiictured 
while  the 
patent  was  in 
force. 


♦  CROSSLEY  V.  BEVERLEY. 
CROSSLEY  V.  DERBY  Gas  Light  Company. 


The  Plaintiff  was  the  as- 
signee of  a  patent  granted  in 
1815»  for  the  manufacture  of 
gas-meters  of  a  peculiar  con- 
struction, and  had  recently 
succeeded  in  establishing  his 
right  by  recovering  a  verdict 
at  law.  The  patent  was  to 
expire  in  the  course  of  a  few 
days. 

The  SolicUoT'General  and 
Mr.  Cooper  moved  ex  parte. 


on  the  bill,  which  was  veri- 
fied by  affidavits  proving  the 
infringement,  that  the  De- 
fendants might  be  restrained 
from  selling  or  disposing  of 
any  of  the  gas-meters  in 
question  which  had  been  pi- 
ratically made  during  the  con- 
tinuance of  the  patent.  The 
Defendant,  it  was  suggested, 
had  a  large  stock  of  the  pi- 
rated articles  on  hand  ready 
to  be  thrown  iAto  the  market, 

as 
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An  injunction  is  often  granted  independent  of  the  I8S0. 
right  to  an  accoDBty  which  here  is  comparatively  a  mat- 
ter of  indifierence:  and  although  the  legal  title  may 
appear  doubtful,  the  Court  will  continue  it,  when  once 
granted,  till  the  hearing,  wherever  the  mischief  arising 
from  iniiingement,  as  in  a  patent  like  the  present, 
would  be  irremediable.  University  (f  Oxford  v.  Ilichardr 
son.  (a)  That  part  of  the  designs  of  these  patterns  has 
been  long  known  is  no  objection,  provided  the  rest  be 
original.    Hcgg  v.  Kiriy.  {b) 

Sir  Charles  Wetherdl  in  reply. 

The  Lord  Chancellor,  after  reading  the  preamble 
of  the  S7  G.  3.  e.  38.,  and  the  enacting  part  of  the  sta- 
tote,  proceeded  as  follows ;  —  It  does  not  appear  to  me 
that  the  provisions  by  which  a  remedy  is  given  by  the 
act,  fiir  infringement  of  the  right,  takes  away  the  jurisdic- 
tioD  of  this  Court.  That  jurisdiction  is  in  my  ofHnion 
fanoded  on  the  first  part  of  the  clause,  which  gives  the 
right  of  properly ;  and  which  I  consider  to  be  a  substan- 
ti?e  and  independent  part  of  the  act  It  was  said  that 
die  Court  ought  not  to  interfere^  on  account  of  the  small 
Tiloe  of  the  property  in  litigation.  It  is  true^  that  as  to 
the  particular  pieces  of  calico,  or  possibly  as  to  the  in- 
dtfidual  pattern,  it  may  not  be  of  much  value.  But 
considering  this  as  a  general  question,  and  as  one 
affecting  the  manufiu^ture^  the  subject  is  one  of  great 

value 

(a)  S  rr«.689.  (5)  8  Vei.%16. 

as  soon  as  the  monopoly  was  of  manufacturing  them  dur- 

at  an  end ;  which  they  had  ing  the  fourteen  years. 
no  right  to  do  to  the  detri- 
ment of  the  Plaintiff,  who         The  Lord  Chancellor 

bad  the  exclusive  privilege  granted  the  injunction. 
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1880.  value  and  importance)  and  entitled  to  the  protection  of 

*^  ^  ■■  the  Court;  and  there  is  no  reason,  why,  if  the  right  of 

V.  property  is  violated  by  piratical  imitation,  this  Coart 

Co^»"-  should  not  interfere. 

In  this  case  there  seem  to  be  two  questions,  first,  as  to 
there  being  a  piratical  imitation ;  and,  secondly,  as  to  the 
originality  of  the  pattern.  As  to  the  first,  I  entertain 
very  little^  if  any  doubt.  It  appears  that,  after  the  original 
was  drawn  and  printed,  a  specimen  of  it  was  sent  to  Coates 
through  the  medium  of  Glover^  and  CoateSy  after  he  had 
seen  this  specimen,  drew  the  pattern  which  is  supposed 
to  be  the  imitation.  That  pattern  has  been  produced  to 
the  Court,  and,  on  inspection  and  comparison  of  it  with 
the  other,  I  can  perceive  no  difference,  or  a  difierence 
so  slight,  as  to  be  colourable  only.  Secondly,  as  to  the 
originality,  it  is  essentially  necessary  that  the  party 
applying  for  equitable  interposition  should  establish  the 
originality  of  the  pattern  in  a  court  of  law.  Here  it  is 
at  all  events  impossible  to  come  to  any  satisfactory  con- 
clusion upon  that  subject,  since,  from  the  difficulty  of 
sifting  the  evidence,  and  die  want  of  a  power  to  cross- 
examine  the  witnesses,  I  feel  myself  wholly  incom- 
petent to  pronounce  whether  this  is  or  is  not  an  original 
pattern.  The  only  remaining  question  is,  whether  that 
point  will  be  best  determined  by  an  action  or  an  issue? 
My  original  impression  was  in  favour  of  the  former ; 
but  in  this  case  it  becomes  an  important  consideration, 
that,  from  the  language  of  the  statute,  tlie  question  can- 
not be  properly  tried  in  one  action.  An  action  cannot 
be  maintained  against  Coates^  Leq/i  and  Glover.  To  try 
it  properly  there  must  have  been  at  least  two  actions : 
one  against  Coates  the  printer,  and  another  against  Ijcaf 
and  Glover  the  vendors  with  knowledge.  But  here 
the  question  of  originality  may  be  tried  in  the  shape  of 
an  issue,  giving  the  party  also  the  opportunity  if  he 

chooses. 
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diooses,  and  tliinks  it  worth  his  while,  of  trying  the  18S0; 
qoesdon  of  piratical  imitation  in  a  second  issue.  In  the 
mean  time  I  shall  direct  the  injunction  to  be  dissolved, 
and  the  parties  to  keep  an  account  of  the  profits  of  their 
sales.  For  it  may  turn  out,  on  the  investigation  at  law, 
that  the  pattern  is  not  original ;  and  the  property  might 
be  destroyed  by  continuing  the  injunction  till  the  result 
of  the  trial.  As  to  the  other  cases,  I  think  I  ought  to  dis- 
pose of  them  in  the  same  way:  for  though  the  evidence 
in  one  of  them  is  certainly  stronger  against  the  claim  of 
originality ;  yet  as  there  was  no  opportunity  to  cross- 
examine  the  Witnesses,  I  cannot  satisfactorily  decide,, 
without  sending  the  question  to  law* 


LUSHINGTON  v.  SEWELL.  Jan.  29. 

Jif  G.  LEWISj  by  his  will  bearing  date  the  6th  of  A  testator  by 
June  1812,  gave  and  devised  all  his  real  and  per-  moiety  of  an 

sonal  estate  to  certain  trustees  upon  trust,  as  to  one  ^^^^  called 

^  H.,  to  his  Bis- 

moiety^  for  his  sister  Lady  Lushington  for  her  separate  ter  and  her 
use  for  life,  aqd  after  her  decease,  for  all  the  children  of  S^inS} 
Lady  Lushington  who  should  be  then  living,  as  tenants  by  a  codicil 
JD  common,  and  their  heirs,  executors,  administrators,  p^^  to^give 
and  assigns;  and  as  to  the  other  moiety,  he  gave  and  them  the 
devised  the  same,  upon  similar  trusts,  for  his  sister  Mrs.  estate  if  he 

Sheddm  and  her  children.  shall  possess 

It  at  bis  death, 
chaises  it  with 

The  testator  afterwards  executed  a  codicil  without  *  1"T„ *lV. 

money  to 
date,  which,  after  making  some  observations  with  respect  legatees :  at 

the  date  of 
^^  the  will  and 
codicil  he  was 
ovner  of  only  one  moiety  of  H^  but  before  his  death  he  acquired  the  other: 
Although  the  devise  iaiis  as  to  the  afler-purchased  moiety,  the  chaise  is  good  for 
,  the  whole  sufn,  and  equity  will  make  no  apportionment. 

N 
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1830.       to  hU  will  and  the  nature  and  amount  of  hia  property^ 

/^  ^  —       and  the  best  ifiode  of  discharffinff  his  debts  and  leeades, 

«.  contained  this  passage:  *'  It  is  my  intention  that  my 

Sewsll.      estates  which  I  have  bequeathed  to  my  sisters  should 

not  be  divided  equally  between  them,  but  in  proportion 

to  the  number  of  their  children  at  the  time  of  my 

decease.*' 

Another  codicil,  bearing  date  the  1st  of  Naoember 
1815,  was  in  these  words:  **  To  prevent  disputes,  I 
leave  to  my  eldest  sister  Lady  Lushingion  and  her  heirs 
my  estate  of  Corrwall  in  Jamaica^  and  to  my  youngest 
sister,  Mrs.  John  Sheddon  and  her  heirs,  I  leave  my  pro- 
perty in  the  estate  of  Hordley  in  JamaicOj  the  numbers 
of  their  respective  children  nearly  equalising  the  value 
of  the  two  properUes/' 

A  third  codicil,  bearing  date  the  20tli  o£Augttsi  1816, 
'  gave  a  variety  of  directions  for  the  management  of  the 

testator's  ffest  India  property,  and  for  the  treatment  of 
the  negroes  belonging  to  it.  It  also  imposed  on  the 
devisees  of  the  Comwall  estate  certain  conditions,  re- 
quiring them  to  reside  periodically  in  Jamaica.  It  then 
continued  as  follows :  —  '*  I  have  bequeathed  my  estate 
of  Cornwall  to  my  eldest  sister  and  to  her  children  after 
her  death.  If  no  one  of  these  persons  will  accept  k  on 
the  above  conditions,  or  neglect  to  fulfil  it  after  accept- 
ance, then  I  declare  the  estate  to  be  forfeited  to  my 
youngest  sister  and  to  her  children  after  her  death, 
upon  the  same  conditions.  If  no  one  of  these  persons 
also  will  fulfil  this  condition,  then  I  declare  the  estate 
to  be  forfeited  to  that  one  of  my  next  heirs  who  shall 
be  willing  to  perform  it,  to  be  forfeited  by  him  or  her 
also  upon  non-performance.  I  bequeath  my  estate  of 
Hordley  to  my  youngest  sister,  and  to  her  children  after 
her  death,  upon  exactly  the  same  condition  of  passing 
three  months  in  Jamaica  once  in  every  three  years, 

which 
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which  I  lunre  above  imposed  respecting  Cormukdl.    And        1830. 
if  DO  one  of  these  persons  performs  this  condition,  then  -  '  ' 

I  dedare  HSorHof  to  be  forfeited  to  my  eldest  sister,  «. 

and  to  her  children  after  her  death,  upon  the  same  Sbvsix. 
eonditicms,  and  if  those  conditions  are  not  fulfilled, 
then  HortBey  (as  well  as  CornwaS)  shaH  pass  to  my 
next  legal  hdr  who  will  perform  them.  Whether  I 
possess  the  whole  or  only  the  half  of  Hordkg  at  the 
lime  of  my  death,  I  declare  that  the  more  or  less 
shall  make  no  difierenoe.  In  that  case  I  bequeath  the 
whole  of  HordUy  to  my  youngest  sister,  and  to  her 
children  after  her  death,  bat  I  charge  it  with  15,000/. 
to  be  equally  divided  between  the  children  of  my  eldest 
sister,  to  which  purpose  one  half  of  the  clear  profits  of 
Hordkjf  shall  be  devoted  till  tlie  whole  15,0002^  shall 
hare  been  discharged." 

At  the  time  when  these  sevend  instruments  were 
executed,  the  testator  was  the  owner  ia  foe  of  the 
ConrteaU  estate  in  Jamaica^  and  also  of  one  moiety  of 
the  Hordky  estate  in  the  same  island.  At  a  subsequent 
period,  in  the  month  of  October  1817,  he  entered  into  a 
contract  for  the  purchase  of  the  other  moiety  of  the 
Hordley  estate  at  the  price  of  82,0002. :  and  on  the  10th 
iXMajf  18  IS,  before  the  conveyance  of  that  moiety  had 
been  oompleced,  he  died,  leaving  his  sisters  Lady  Lusk^ 
mgUm  and  Mrs.  Sheddon^  his  co-heiresses  at  law,  the 
former  with  ten,  the  latter  with  five  children,  then 
living. 

The  focts  of  the  case,  and  the  difierent  testamentary 
papers  of  Mr.  Lems^  are  stated  more  at  large  in  the 
report  of  the  cause  on  fiurther  directions  before  Sir  A» 
Hart^  then  yice-Chancellor.  (a)    The  will  of  the  5th  of 

June 

(d)  1  Xm.  *tS. 

N  2 
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1880.       To  hold  that  it  subsists^  notwithstanding  they  take  one 
^    ^  moiety  only,  would  utterly  defeat  the  testator^s  declared 

V.  object,  and  be  extremely  unjiist  to  the  appellants,  whose 

'""  beneficial  interest  under  their  uncle's  will  woold  be 
thus  cut  down  from  45,000/.  to  1 5,000/.  for  the  benefit 
of  the  other  family.  The  language  of  the  codidl,  be- 
sides, does  not  fairly  warrant  that  constmction.  Para- 
phrased, it  would  naturally  run  thus:  <*  Whether  I 
possess  the  whole  or  the  half  of  Hardlof  at  the  time 
of  my  death,  I  declare  that  the  more  or  the  less  shall 
make  no  difference ; ''  —  in  other  words,  —  '*  shall  make 
no  alteration  in  my  testamentary  disposition  of  it ;  in 
that  case  (that  is,  should  I  then  possess  the  whole), 
I  give  it  (the  whole)  to  my  youngest  sister  and  her 
children;  but  I  charge  it  (meaning  agdn  the  whole,) 
with  15,000/.,''  &c  Now,  at  his  death,  he  did  pos- 
sess the  whole ;  but  he  did  not,  and  till  he  did  pos- 
sess it  he  could  not,  legally  devise  it  as  a  whole.  The 
clause  giving  and  charging  the  estate  forms  one  con- 
tinuous and  connected  sentence.  In  common  senses 
therefore,  the  burden  was  inseparably  annexed  by  way 
of  condition  to  the  gift  vainly  attempted  to  be  made  of 
the  entirety;  and  as  that  gift  never  took  efiect^  the 
condition  did  not  arise*  Supposing,  however,  that  the 
codicil  could  operate  at  all  as  a  devise,  (which  we  deny,) 
still  as  the  15,000/.  is  charged  upon  the  whole  not  of 
what  the  appellants  took,  but  of  what  the  testator  pro- 
fessed to  give,  and  as  they  can  at  any  rate  claim  but 
one  moiety,  the  charge  ought  in  equity  to  be  reduced  in 
the  same  proportion- 
Mr.  Penibertonj  Mr.  Laoaty  and  Mr.  Preston^  for  the 
respondents,  the  children  of  Lady  LushingUm. 

All  these  arguments  were  ui^ged  before  the  Vice- 
Chancetlor,  and  over-ruled.    It  is  a  mistake  t»  say  that 

the 
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the  appelkots  take  nothing  under  the  codicil  of  August        1830« 
1816:  thCT  take  one  moiety  under  it    No  doubt  the  -  '   ' 

testator  meant  they  should  have  both ;  but  because  the  9. 

law  will  not  allow  his  gift  to  operate  as  to  the  entirety, 
it  is  not  the  less  effectual  as  to  the  part  which  he 
could  devise.     The  whole  of  the  testamentary  papers 
must  be  read  together  and  construed  as  one  instrumentt 
speaking  at  the  time  when  the  last  was  executed ;  and 
the  codicil  of  August  1816,  being  the  latest,  nullifies 
all  the  preceding  ones,  so  far  as  they  are  inconsistent 
with  it.    The  devise  of  the  moiety  of  Hordley  is  of 
course  superseded  by  the   subsequent  devise  of  the 
whole;  for  it  will  not  be  pretended,  that  if  a  testator 
gives  the  whole  of  an  estate,  when  in  iact  he  possesses 
a  part  only,  no  part  of  that  estate  shall  pass.     In  the 
early  part  of  the  codicil  of  August  1816,  Mr.  Lewis 
devises  it  by  the  description  of  '*  my  estate  at  Hordley  J* 
All  that  the  testator  therefore  could  give,  namely,  one 
moiety,  was  disposed  of  by  that  codicil,  and  the  very 
daose  which  repeated  the  gift,  at  the  same  dme  charged 
it— whether  it  were  more  or  less-— whether  the  whole  or 
a  half,  (lor  that  is  the  meaning  of  the  words,  and  not 
the  gloss  put  on  it  by  the  appellants)  -*with  the  sum 
of  15,00OiL  for  Lady  Lushit^toti^s  fiunily.     The  con- 
stmction  contended  for  on  the  other  side  does  violence 
to  the  language  of  the  instrument     In  case  the  tes- 
tator possessed  the  whole  at  his  death  (which  he  did), 
then  he  bequeathed  the  whole  to  his  youngest  sister 
and  her  children ;  but  in  the  same  breath  he  charged 
it,  that  is,  the  whole  and  every  portion  of  it  —  all  that 
they  took  under  the  will  (and  the  more  or  less  was  to 
make  no  difference) — with  the  legacy  of  15,000/.    If  the 
devise  had  been  ineffectual  even  for  a  moiety,  and  Mrs» 
Sheddon  had  chosen  to  claim  it  as  one  of  the  co- 
heiresses at  law,  still  as  against  her  and  her  real  re- 
presentative, who  is  one  of  the  appellants,  the  legatees 

N  4k  would 


4 


176 


CASES  IN  CHANCERY. 


1830. 


LuStllNOTON 
V. 

Sewell. 


Would  have  bad  a  right  to  pat  them  to  their  electioo. 
Thellusson  v.  Woodford,  (a)    It  is  urged  that  the  testator 
creates  the  charge  only  in  the  event  of  the  Sieddans 
taking  the  whole ;  in  other  words,  that  it  is  imposed  on  the 
whole  only,  and  not  also  on  any  and  every  part.     That 
might  be  his  meaning;  but  he  has  not  so  expressed  him- 
self; and  it  is  peifecdy  scuttled  that  a  charge  does  not 
fail,  because  the  gift,  to  which  it  is  annexed,  has  parUally 
failed;  so  long  as  any  thing  remains  on  which  the  burden 
may  attach,  it  subsists;  and  in  such  a  case  there  can 
be  no  apportionment.     Sheddoti  v.  Goodrich.  (&)    As  to 
what  the  testator  might  have  done  had  he  known  that 
the  after*purchased  moiety  would  not  pass,  it  is  idle 
to  speculate :  it  is  enough  that  he  has  not  contemplated 
that  circumstance,  and  made  no  provision  for  it*    The 
hardship  (if  that  could  be  regarded)  b  by  no  means 
so  great  as  is  supposed ;  for  the  respondents  must  con- 
tribute out  of  their  share  of  the  personalty  one  half  of 
the  price  of  the  after-purchased  moiety.     Possibly  the 
younger  children  of  Mrs.  Sheddon  might  be  entitled  to 
some  relief,  on  the  principle  of  election,  against  their 
eldest  brother  and  Lady  Lushingtony  who  claim  by  de- 
scent the  undisposed  of  moiety;  but  that  question  has 
not  been  raised,  and  in  the  present  state  of  the  record  it 
cannot  be  regularly  discussed. 


The  Soliciior^Genercdy  for  Lady  Lushington. 


Mr.  Home,  in  reply. 


(a)  I  Ddv^s  P.  C,  S49«  affirm- 
ing the  judgment  of  the  Court 
below,  reported  in  13  fV#.  209 
So  Anon.  Gilb.  JS.  M,  15. 

(b)  S  Fe9. 4Sl.  Buckeridgev. 
Ingram,  S  Ves.  jun.  652.  See 
also  Hooiey  v.  Booth,  9  Fern.  559. 
Tyte^r.  Tyle,  I  Fern.  270.  Parker 
V.  Lambg  5B.P.C.  is.  TomlM 


The 

ed.  Oke  V.  Hea^,  1  fV#.sen. 
155*.  Holmes  v.  Ooodworth,  June 
1851,  before  Lord  Brougham  C. 
post.  As  to  a  chaise  on  stock 
legacies  which  partially  fail  by 
ademption,  see  Humpkre;jfu  v. 
flvmphretf9, 2  Cox,  184.  Browne 
V.  Groombridge,  4  Madd*  495. 
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TkeLoRD  Chancellor.  1880. 

I  have  heard  the  argument  to  the  close,  on  account  Loshimoton 
of  the  amount  of  the  property  at  stake,  but  I  see  no  Sbwill. 
Teason  to  differ  from  the  opinion  I  threw  out  in  the 
coarse  of  the  argument,  and  which  is  in  conformity  with 
that  expressed  by  the  present  Lord  Chancellor  of  Ire^ 
latid.  The  question  is  as  to  the  effect  of  the  subsequent 
codicil.  The  testator,  at  the  time  when  the  will  and 
first  codicil  were  made,  was  in  possession  of  one  moiety 
of  the  Hordley  estate :  and  he  devised  it  by  the  first 
codicil  to  his  younger  sister  and  her  children*  At  the 
time  when  the  second  codicil,  upon  which  the  present 
qnestion  turns,  was  executed,  it  was  contemplated  that 
be  might  be  in  possession  of  the  other  moiety  of  the 
HordUy  estate;  and  the  codicil  was  accordingly  framed 
with  that  view.  The  words  of  the  codicil  are  these,  — 
^  Whether  I  possess  the  whole  or  only  half  of  Hordley 
at  the  time  of  my  death ;  I  declare  that  the  more  or  less 
shall  make  no  difference.  In  that  case ''  that  is,  in  case 
I  am  proprietor  of  Hordley  at  my  decease,  an  event 
which  has  happened,  ^  I  bequeath  the  whole  of  Hordley 
to  my  younger  sister,  and  to  her  children  after  her 
death*  But  I  charge  it,''  that  is,  the  whole  of  Hardley^ 
"with  15>000Z.  to  be  equally  divided  between  the  chil- 
dren of  my  elder  sister."  By  that  codicil,  therefore, 
he  bequeaths,  in  the  event  which  has  happened,  the 
whole  of  Hordley  to  his  younger  sister  and  her  chil- 
dren; but  charged  with  a  sum  of  15,000/.  for  the  bene- 
fit of  the  children  of  the  elder  sister.  It  turns  out, 
however,  that  by  the  operation  of  a  rule  of  law,  the 
derise^  as  to  one  moiety  of  that  estate,  fails :  but  the 
chaige,  in  my  opinion,  subsists  notwithstanding,  and 
takes  effect  with  respect  to  the  moiety  of  the  Hordley 
estate  which  passed  under  the  devise.  The  decree  of 
the  Vice-Chancellor  must  be  affirmed. 
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NORTON  V.  WOOD. 


At  the  time 
of  executing 
a  bond  to 
secure  a  sum 
ot  money,  the 
obligors  pro- 
cure a  letter 
from  the  ol>* 
lieee,  stating 
his  intention 
not  to  call  in 
the  money 
within  a  spe- 
cified period^ 
if  the  interest 
be  regularly 
paid:  the 
letter  is  a 
binding  under- 
taking. 

Payments 
of  interest 
made  one  or 
even  two  days 
after  they  be- 
came due^  are 
DO  defeasance 
ofthe  under- 
taking, if  the 
grantor  ac- 
cepts them 
without  ob- 
jection. 


/^N£  of  the  Plaintiffi  was  indebted  to  the  Defendant 
^'^  in  ^e  sum  of  6000/.,  to  secure  the  repayment  of 
which,  with  interest,  the  other  Plainti£&  joined  with  the 
principal  debtor  in  executing  a  bond  for  the  amount; 
and  at  the  same  Ume  stipulated  for  and  obtained  from 
the  obligee  a  written  memorandum,  which  was  in  these 
terms:  —  '*  15th  April  1826.  Mr.  B. Norton  and  Mr. 
W.  Norton.  Gentlemen,  If  the  interest  on  the  money, 
say  6000/L,  be  regularly  paid,  it  is  not  my  intention  to 
call  in  the  amount  for  four  years  from  this  day.  I  am, 
&C.  John  Wood:' 

The  obligee  having  commenced  an  action  on  the 
bond,  the  bill  was  filed  to  have  the  benefit  of  the  under- 
takings and  to  stay  the  proceedings  at  law.  The  answer 
stated,  that  the  Plaintiff  W.Norion^  had  paid  to  the 
Defendant  the  following  sums  in  respect  of  the  interest 
of  the  said  6000/.  — on  the  15th  of  October  1826,  the 
the  sum  of  150/. — on  the  17th  oi  April  1827,  the  sum  of 
150/.— on  the  16th  of  October  1827,  the  sum  of  150/.  — 
on  the  15th  oi  April  1828,*  the  sum  of  150/. — and  on  the 
14th  of  October  1828,  the  sum  of  150/.;  and  that  the 
Plaintifi*  had  in  manner  aforesaid  paid  to  the  Defendant 
the  interest  of  the  whole  of  the  sum  of  6000/L,  down  to 
the  15th  of  October  1828,  which  was  admitted  to  be  the 
last  half  yearly  day  of  payment :  but  the  Defendant 
denied  that  such  interest  was  in  all  instances  regularly 
paid,  inasmuch  as  the  same  was  payable  on  the  1 5th  of 
April  and  the  15th  of  October  in  each  year ;  whereas,  in 
one  of  the  cases  above  mentioned,  it  was  not  paid  till 

the 
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Jprilf  and  in  another  till  the  16th  of  Oc-       18S0. 


UAer. 


The  VicE-CHANCELtoR  was  of  opinion  that  the  me- 
morandnm  amounted  in  equity  to  a  good  undertaking 
in  the  first  instance,  bat  that,  under  the  circumstances 
stated  in  the  answer  with  respect  to  the  manner  in 
which  the  interest  had  been  paid,  it  had  ceased  to  be 
binding  on  the  Defendant,  and  he  therefore  dissolved 
the  injunction. 

Mr.  Biderstethj  on  moving  to  discharge  that  order, 
submitted,  that  the  Vice-Chancellor's  construction  of  the 
memorandum  was  right,  but  that  no  breach  of  the  con- 
dition bad  ever  taken  place.  On  one  occasion  the  in- 
terest had  been  paid  a  day  before  it  became  due^  and  it 
had  once  been  too  late  by  a  single  day,  and  once  by  two 
days ;  bat  these  were  mere  accidental  slips,  the  benefit 
of  which,  if  they  could  not  be  relieved  against  in  equity, 
was  waived  by  the  Defendant  accepting  the  money 
without  objecUon  at  the  time^  and  by  continuing  to  re- 
ceive other  payments,  which  wer^  made  on  the  proper 
days. 

Mr.  Barber^  contri^  contended  that  this  memorandum 
imposed  no  obligation  on  the  grantor,  but  was  simply 
an  expression  of  his  intention,  which  circumstances 
might  induce  him  to  change.  The  bankruptcy  of  the 
principal  debtor  had  occurred  since,  which  altered  the 
case  very  materially.  At  any  rate,  there  had  been 
what  would  amount  to  a  breach  of  the  condition  at  law ; 
for  the  interest  had  not  been  regularly  paid  at  the  day, 
and  if  the  Defendant  was  to  be  held  stricdy  to  the  terms 
of  his  agreement,  under  a  dtate  of  things  so  very  dif- 
ferent so  in  fiiimess  should  the  Plaintifis.  If  the  scales 
were  held  evenly  between  the  parties,  they  Would  be  left 

to 
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to  their  legal  remedies.  The  acceptance  of  the  interest, 
which  was  a  debt  due  independent  of  the  memorandum, 
could  be  no  waiver. 

The  Lord  Chancellor. 

The  question,  whether  payment  of  interest  tendered 
after  it  is  due,  and  accepted  by  the  creditor,  is  or  is 
not  a  regular  payment,  is  one  which  at  law  would  be 
left  to  the  jury.  As  to  the  construction  to  be  put 
upon  the  memorandum,  I  agree  with  the  opinion  of  the 
Vice-Chancellor;  and  then,  the  only  remaining  question 
will  be,  whether  this  amounts  to  a  regular  payment  of 
the  interest.  Upon  that  point  I  feel  myself  bound  to 
express  a  different  opinion  from  that  entertained  by  His 
Honor.  I  think,  if  money  is  tendered  after  the  period 
when  It  became  due^  and  the  person  to  whom  it  has 
been  paid  does  not  see  fit  to  refuse  it,  it  is  a  waiver  of 
the  objection ;  it  must  be  taken  as  a  regular  payment,  if 
the  person  receives  it  the  day  after  without  making  any 
objection.  The  order  of  the  Vice-Chancellor  must  be 
discharged ;  but  if  any  interest  has  since  become  due,  it 
is  competent  to  the  Defendant  to  move*  to  dissolve  the 
injunction. 


CASES  IN  CHANCERY.  181 

18S0. 


18S9. 

COATS  V.  The  CLARENCE  RAILWAY  J'S*"'- 

COMPANY.  ,830. 

'  January, 

A  N  act  ofparliamentt  passed  in  the  ninth  year  of  G«4.9  A  railway 

•^  incorporated  a  number  of  persons  under  the  name  ^^°^?°^'i" 

of  the  Company  of  Proprietors  of  the  Clarence  Railway ;  the  powers 

gave  them  the  powers  necessary  for  making  a  railway  ^em  by  an'^ 

through  certain  specified  districts;  and,  for  that  purpose,  act  of  parlia- 

autborized  them  to  enter  into,  and  do  various  acts  in  and  gn^^  com- 

upon.  the  lands  of  all  persons  whomsoever;  at  the  same  P^dmUod  to 

.  penoDi  whose 

time,  providing  that  the  company  should  do  as  little  property 

damage  as  misht  be  in  the  execution  of  the  powers  con*  ?'^°^  iustain 
^^  o  r  damage  from 

ferred  on  them,  and  that  they  should  make,  to  the  owners  their  oper- 

and  occupiers  of,  and  all  persons  interested  in,  any  pr^^ljyimrto 

hereditaments  which  might  be  taken,  used,  or  injured,  erect  an  arch 

full  satisfaction  for  all  the  damages  sustained  by  reason  r^ce,  for  the 

of  the  execution  of  such  powers :  And — for  settling  all  puip?*f  of 

difiSo^nces  which  might  arise  between  the  company  and  embankment 

the  owners  and  dccupiers  of,  and  the  persons  interested  ^'l^hlch  the 

^       ,  ^  railway  was 

in,  the  hereditaments,  which  might  be  set  out  and  ascer-  to  be  con- 

Uioed  for  mining  the  said  railways  or  tramroads,  and  ft^^jj^rej" 
other  works  and  conveniencies,  or  which  might  be  other-  that  miury 
vise  affected  or  prejudiced   by  the  execution  of  the  ^q  ^^  ^^  jf 
powers  thereby  granted,  touching  the  purchase-money  the  arch  were 
to  be  paid,  or  recompeuce  to  be  made  respectively,  for  posed  di- 
or  in  respect  of  the  same— it  was,  amongst  other  things,  Ju*?*^"^  ^^^ 
enacted,  that,  if  any  person,  seised  or  possessed  of,  or  would  be 
interested  in  any  such  hereditaments,  should  not  agree  ^^^  were  of^ 
with  the  company  for  the  sale  and  conveyance  of  their  certain  lai^ger 
interests  therein,  a  jury  should  assess  and  ascertain  the  an  injunction 

sum  or  sums  of  money  to  be  paid  for  the  purchase  of  ^"  granted 

,  ,        ,.  1.1  ,   ,.    .         ^^  restrain  the 

sucn  hereditaments,  and  also  what  separate  and  distinct  company  from 

raakmg  over 
the  raillrace  an  arch  of  less  thad  certain  specified  dimensions. 

sum 
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sum  or  sums  of  money  shoald  be  paid  by  way  of  recom- 
pence,  either  for  damage  which  should  before  that  time 
have  been  sustained,  or  for  the  future  temporary  or 
perpetual  continuance  of  damage,  the  cause  or  cxxasion 
of  which  should  have  been  only  in  part  obviated,  re- 
paired, or  remedied.  A  subsequent  clause  enacted,  that 
the  company  should,  at  their  own  costs  and  charges, 
make,  or  cause  to  be  made^  such  arches,  tunnels,  cul- 
verts, drainsj  or  other  passages,  over,  under,  or  by  the 
side  of  the  railways  or  tramroads,  and  the  fences  on  the 
sides  thereof^  and  of  such  depth,  breadth,  and  dimen- 
sions, as  should  be  sufficient  at  all  times  to  convey  the 
water  dear  from  the  lands  adjoining  or  lying  near  to 
the  said  railways  or  tramroads,  without  obstructing  or 
impeding  the  same,  to  the  prejudice  of  any  of  the  said 
lands  or  grounds. 


The  bill  was  filed  against  the  company  by  the  owner 
of  a  water  corn-mill,  and  of  a  mill*race^  by  which  water 
was  conveyed  from  a  neighbouring  brook.  It  stated 
that  the  intended  railway  was  to  pass  over  this  mill-race ; 
that,  in  pursuance  of  such  intention,  the  company  were 
about  to  build  a  bridge  over  the  mill-race,  as  a  found- 
ation for  a  large  and  heavy  anbankment,  on  which  the 
railway  was  to  be  constructed;  that  the  proposed  di* 
mensions  of  the  bridge  were  insufficient  for  the  efiectual 
support  of  the  embankment  and  the  railway,  and  too 
small  to  secure  at  all  times  the  free  passage  of  the 
water ;  and  that  the  intended  works,  if  executed  in  the 
manner  then  contemplated,  would  greatly  injure  the 
Plaintiff's  mill.  Part  of  the  relief  prayed  was,  that  the 
company  might  be  restrained  from  building  over  the 
mill-race  any  bridge  of  the  dimensions,  size,  and  con<* 
struction  thereinbefore  specified,  or  any  other  bridge^ 
unless  the  same  should  be  of  such  dimensions  and 
strength  as  would  effectunUy  support  the  embankment 

and 
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sod  railway,  permit  the  water  to  pass  to  and  from  the 
mill  as  freely  and  uninlerroptedly  as  theretofore,  and 
leave  to  the  Plaintiff  the  benefit  of  the  several  ways  and 
passages  then  enjoyed  by  him  on  the  banks  of  the 
mill-race. 

The  Plaintiff  moved  for  an  injanction:  and,  after 
some  discussion,  an  order  was  made  by  consent,  refer- 
ring it  to  an  engineer  to  report,  whether  the  mill  would 
sastain,  in  respect  to  the  flooding  and  supply  of  water, 
any  and  what  injury  from  the  execution  of  the  proposed 
works ;  and  the  company  were  to  be  at  liberty,  in  the 
mean  time,  to  proceed  in  the  erection  of  their  bridges, 
midertaking  to  abide  by  any  further  order  of  the  Court 
respecting  them. 

The  engineer  reported,  that  the  mill  would  sustain 
iDJory  as  well  from  the  retardation  of  the  stream  in  pass- 
bg  through  an  arch  of  the  figure  and  dimensions  of  the 
passage  proposed  to  be  left  for  the  mill-race  under  the 
intended  embankment^  as  from  occasional  obstructions 
of  the  archway  during  winter  by  the  accumulation  of 
ice  and  wreck,  which  it  would  be  extremely  difficult,  if 
not  wholly  impossible,  for  the  miller  to  remove ;  and 
that,  io  order  to  secure  to  the  Plaintiff  the  same  enjoy- 
ment of  the  working  power  of  his  mill  as  he  would  have 
had  if  the  Clarence  Railway  had  not  been  constructed, 
the  arch  over  the  mill-race  ought  to  be  of  certain  dimen- 
sions therein  specified. 

The  Defendants  now  moved  that  the  report  of  the 
engineer  might  be  rescinded,  or  not  confirmed ;  that 
they  might  be  discharged  from  (heir  undertaking ;  and 
that  they  might  be  allowed  to  proceed  generally  with 
their  works. 
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CASES  IN  CHANCERY. 
The  SoUeiior  General  and  Mn  Ching^  for  the  motion* 

Mr.  Bickersteth  and  Mr.  John  Wilson^  contrd* 

In  support  of  the  motion,  it  was  contended,  that  the 
conclusion,  to  which  the  engineer  had  come,  was  con* 
trary  to  the  evidence,  and  that  the  proposed  works 
would  not  inflict  any  injury  on  the  Plaintifi.  But  ad- 
mitting that  some  injury  might  ensue,  the  Court  had 
no  jurisdiction.  The  act  of  parliament  had  pointed  out 
the  only  remedy  to  which  the  Plaintifi^  was  entitled ;  it 
had  given  him  a  right  to  compensation,  and  had  fixed  the 
mode  in  which  the  amount  of  compensation  was  to  ^be 
ascertained.  He  might  claim  that  compensation,  but  he 
could  not  call  upon  the  Court  to  prevent  the  company 
from  exercising  the  powers  which  the  act  of  parliament 
had  conferred  on  them.  The  case  would  be  di&rent,  if 
the  company  were  proposing  to  do  what  the  act  of  par- 
liament did  not  authorize ;  but  there  was  no  suggestion 
to  that  effect :  it  was  not  even  hinted  that  they  were  ex- 
ceeding their  powers.  The  complaint  was  merely,  that, 
in  doing  what  the  act  empowered  them  to  do,  they  were 
about  to  inflict  injury  on  the  Plaintifi*'s  property. 

On  the  other  hand,  it  was  argued  on  behalf  of  the 
Plaintifi",  that  the  right  to  compensation,  given  by  the 
act  of  parliament,  did  not  exclude  the  regulating  and 
restraining  jurisdiction  of  the  Court ;  and  that  nothing 
would  be  more  pernicious  than  to  hold,  that  the  large 
and  ample  powers,  conferred  by  such  acts  of  parliament, 
were  not  subject  to  any  control.  The  company  were 
not  to  be  prevented  from  doing  any  thing  wliicli  was 
necessary  to  the  due  prosecution  of  their  undertaking; 
but,  on  the  other  hand,  they  were  not  to  prosecute  it  in 
such  a  manner  as  to  do  unnecessary  injury  to  others. 
They  had  a  right  to  build  a  bridge  over  the  mill-race ; 

but 
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bat  a  bridge  of  the  dimensions  which  they  proposed  to 
erect  would  lessen  the  working  power  of  the  mill,  while 
a  bridge  of  somewhat  larger  dimensions  would  leave  it 
unimpaired.  Why,  then,  were  they  to  be  permitted  to 
exercise  their  powers  in  such  a  manner  as  would  be 
iDJarious  to  the  owner  of  the  mill,  when,  by  incurring  a 
iitde  more  expense,  they  might  accomplish  their  object 
without  damage  to  any  one  ? 
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Tie  Lord  Chancellor  was  (^opinion  that^  in  such 
«  case,  the  Court  ought  to  interfere  to  protect  the  Plain- 
tiff; and  he  awarded  an  injunction,  by  which  the  com- 
pany were  restrained  from  making  over  the  mill-race 
any  arch  of  less  dimensions  than  the  arch  recommended 
by  the  engineer's  report. 

Reg.  Lib.  1829.  A.  1827. 


GREENWOOD  ei  TAYLOR. 

TN  this  suit,  which  was  instituted  for  the  administration 
of  the  estate  of  the  deceased  mortgagor,  the  mortgagee 
presented  a  petition  praying  that  he  might  be  permitted 
to  prove  in  the  cause  for  the  full  amount  of  the  mort- 
gage debt,  and  that  the  mortgaged  estate,  which  was 
alleged  to  be  insuflkient  to  pay  the  debt,  might  be  sold, 
nd  the  produce  paid  to  him,  and  duKt  to  the  extent  of 
the  d^dency  he  might  receive  payment  from  the  proof 
in  the  cause  pari  passu  with  the  othar  ^ciaUy  creditors. 

^  he  ooald  prove  only  for  so  much  of  his  debt  as  might  remmn 
podace  of  the  mortgageJl  estate. 


Roxxs. 
Jmmary  S2. 

A  mortgagee 
peUdonedfor 
the  sale  of  his 
security^  and 
to  bepei^ 
mitted  to 
prove  the  full 
amount  of  hit 
debt  in  a  suit 
for  the  ad- 
minbtration 
of  the  assets 
of  the  de- 
ceased mort- 
gagor: Held, 
unpaid  by  the 
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1830.  Mr.  Swanston^  for  the  petition. 

Greenwood  The  mortgagee  has  a  right  to  avail  himself,  concur- 
Ta^ob.  rently,  of  all  the  remedies  which  belong  to  him,  cither 
in  respect  of  his  specific  lien  on  the  estate,  or  as  a 
general  creditor  of  the  mortgagor  by  virtue  of  the  cove- 
nant For  the  payment  of  the  mortgage  money.  In 
availing  himself  of  the  benefit  of  the  covenant,  he  is  not 
bound  to  relinquish  any  part  of  the  benefit  arising  from 
his  real  security.  The  petitioner,  in  this  case,  is  un- 
questionably a  specialty  creditor  of  the  testator :  what  is 
there  to  prevent  him  from  proving  under  the  decree  the 
whole  amount  of  his  demand,  in  the  same  manner  as  he 
might  have  sued  the  testator,  if  alive,  and  taken  out 
execution  against  him  for  the  whole  amount?  If  his 
mortgage  is  satisfied  by  what  he  receives  under  the 
^  decree,  the  representatives  of  the  mortgagor   will  be 

entitled  to  have  the  estate  reconveyed  ;  if  it  is  not  satis- 
fied, the  petitioner  will  still  be  mortgagee  pro  tanto^ 
and  if  none  of  the  parties  interested  think  it  wordi 
while  to  redeem,  he  would  have  a  right  to  foreclose. 
But  he  does  not  insist  on  that  strict  right :  he  is  willing 
that  the  estate  should  be  sold,  and  he  offers  that  it 
should  be  treated,  subject  to  his  lien,  as  a  part  of  the 
general  assets  of  the  testator. 

It  is  true  that,  in  bankruptcy,  the  mortgagee  does 
not  prove  till  after  the  mortgaged  estate  has  been  sold, 
and  that  his  proof  is  only  for  the  deficiency.  But  that 
rule  depends  on  principles  peculiar  to  the  jurisdiction  io 
bankruptcy.  The  great  object  in  bankruptcy  has  uni- 
formly been  to  place  all  who  seek  the  benefit  of  the 
commission  on  a  footing  of  equality :  and  in  furtherance 
oF  that  object,  though  the  creditor,  who  has  a  security, 
need  not  come  in  under  the  commbsion,  yet,  if  he 
wishes  to  prove  his  whole  demand,  he  must  relinquish 

bis 
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his  security  for  the  general  benefit  of  the  creditors. 
That  role  never  has  been  and  cannot  be  extended  be- 
yond bankruptcy ;  if  it  were  applied  to  the  present  case^ 
it  might  in  like  manner  be  contended,  that,  because 
under  a  commission  specialty  creditors  and  simple  con- 
tract creditors  share  alike,  th^  ought,  therefore,  to  be 
placed  on  the  same  footing,  whenever  assets  are  ad- 
ministered in  this  Court. 
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Gesbhwooo 

V. 

Taylob* 


Mr.  limuy  and  Mr.  Stuart y  eontrd. 


The  Master  ^the  Rolls. 

The  rule  in  bankruptcy  must  be  applied  here ;  and 
the  mortgagee  cannot  be  permitted  to  prove  for  the  full 
amount  of  his  debt,  but  only  for  so  much  as  the  mort- 
gaged estate  will  not  extend  to  pay.  This  rule  is  not 
fomided,  as  has  been  argued,  upon  the  peculiar  juris- 
diction in  bankruptcy,  but  rests  upon  the  general  prin- 
ciples of  a  court  of  equity  in  the  administration  of 
assets.  The  mortgagee,  who  has  two  fimds,  as  against 
the  other  specialty  creditors,  who  have  but  one  fund, 
must  resort  first  to  die  mortgage  security,  and  can 
daim  against  die  common  fund  only^what  the  mort^ 
gaged  estate  is  deficient  to  pay.  (a) 


(a)  See    Tooke   v.  Hdrti^^ 
▼.  CarbmuBf  I  E.  Ab,  318. 


As  to  the  practice  in  bankruptcy. 
Ex  parte  Smiih,  S  Rote,  63.  and 
the  cases  there  cited. 
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18S0.  adopted  here.  The  Defendants  can  never  be  trusteeg 
for  any  person,  except  the  persons  named  in  the  deed  of 
assignment  and  appointment  which  the  lady  has  exe- 
cuted. This  Court  has  frequently  given  effect  to  in- 
struments by  which  a  wife  has  assigned  to  her  husband 
property  settled  to  her  separate  use :  yet  nothing  could 
be  more  opposed  to  the  purview  of  such  setdements, 
than  that  the  wife's  interest  should  become  the  hus- 
band's. 

The  Master  of  the  Rolls,  after  some  hesitationi 
made  the  order;  considering  that,  by  the  union  of  the 
life  estate  with  the  remainder,  there  was  no  scintiUa  of 
interest  left  in  any  other  person. 
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PRITCHARD  V.  DRAPER.  -js^^- 

Rolls. 
Januarjf  S8. 

^HE  Plaintifr  Pritchard  and  the  Defendant  Draper j        l.  C. 

being  in  partnership  as  solicitors  and  attorneys,         i^^i* 

were  emplojed  by  Sir  Thomas  M.  Wilson  in  that  capa-      "^^^  *•  ** 

city,  and   also  as  receivers  of  the  rents  of  his  estates.  Declarations 

The  partnership  was  dissolved  in  October  1817.     From  m  to^tKpay-' 

that  time  until  September  1820,  Draper  was  the  solicitor  n»«n^  "Vh- 

BCQUcntly  to 

of  Sir  Thomas  Wikon^  and  the  receiver  of  his  rents ;  and  a  Jiwolu- 

of  that  fact  Pritchard  was  well  aware.  In  My  1818,  Dra-  ^^°»  °^  f  ^^^ 
per  transmitted  to  Sir  Thomas  Wilson  a  bill  of  costs  due  partnenhif), 
from  him  to  the  partnership ;  and  the  balance  against  ^^th^*^** 
WUson  on  that  bill,  after  giving  him  credit  for  various  other  partner, 
payments,  amounted  to  442/.     On  the  17th  of  February  two  l^to^ 
1821,  Pritchard  gave  notice  to  Sir  Thomas  Wilson  not  to  after  the  dis- 
pay  Draper  the  balance  of  the  bills  due  to  the  late  part-  partnership, 

nership.     On  the  22d  of  the  same  month  Draper  en-  '^^^^^^  ^« 

•*  rents  of  a 

tered  into  a  written  agreement  with  Pritchard^  by  which,  debtor  to  the 

after  reciting  that  750/.  was  due  to  Pritchard  in  respect  ^^d  ret"?n^ 

of  the  partnership  transactions,    he.  Draper^   engaged  out  of  them 

to  secure  the  repayment  of  that  sum  by  his  bond,  and  Je  dTbtr^d 

by  an  assignment  of  all  the  outstandinc:  partnershio  he  stated,  that 
J  k*         J    .  J.      1      n  ,  .         ^  .  ^   he  did  this  on 

debts;  and,  immediately  afterwards,  notice  of  this  agree-  anunderstand- 

ment  was  served  on  Sir  Thomas  Wilson.  ing  that  the 

debtor  should 

have  credit  for 

The  suit  was  instituted  in  May  1821,  by  Pritchard  ^^1^%^^ 

^nsi  Draper  and  Sir  Thomas  M.  Wilson^  for  the  purpose  ^hat  he  con- 

P  sidered  the 
O^  debt  to  have 

k.  «L  .       •  ,    , ,  ,   .  h®®"  satisfied 

3  J5««  monies;  but  no  account  had  been  settled  between  him  and  the  debtor: 
Held  that,  as  against  the  other  partner,  the  debt  to  the  partnership  was  not  to  be 
considered  as  satisfied.  r  r  ^ 

In  a  suit  instituted  by  a  solicitor  for  payment  of  coste  due  to  him  from  a  client 


-^  »•".'•  «i  iHue  oy  a  supplemental  Dili :   iiemMe,  the  defect  in  the  title  of  the  plain- 
oOt  as  It  stood  at  the  institution  of  the  suit,  was  not  cured : 

But  Hdd,  that  the  objection,  not  having  been  urged  at  the  original  hearing,  ooold 
not  be  taken  at  the  hearing  on  further  direcUons.  6         ««    »  «""*« 

O  4» 
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1830.  of  baTing  an  acconnt  taken  of  what  was  doe  finom  Sir 
Thomas  M.  Wilson  to  the  partnership.  The  bill  stated, 
that  the  Defendants  alleged  that,  after  the  dissdatioD,  Sir 
Thomas  M.  Wilson  paid  to  Draper  the  debt  due  to  the 
partnership ;  and  it  charged  that,  if  any  payment  Xotk, 
plac^  it  was  made  after  Sir  Thomas  M.  Wilson  had  notice 
oi  Draper's  agreement  to  assign  the  outstanding  debts  to 
Pritchard. 

Sir  Thomas  Wilson  died  before  he  had  put  in  an 
answer*  The  suit  was  reyived  against  his  executors; 
and  they,  by  their  answer,  stated,  that  no  bill  of  costs^ 
signed  conformably  to  the  act  of  parliament  (a),  had  been 
delivered  to  them  or  to  Sir  Thomas  Wilson.  The  Hain- 
tifiP  then  filed  a  bill  of  supplement,  in  which  he  alleged 
that,  subsequently  to  the  institution  of  the  suit,  namely, 
on  the  27th  of  M(y  1825,  he  delivered  to  one  of  the 
executors  a  bill  of  costs,  signed  in  conformity  to  the 
requisitions  of  the  act  of  parliament. 

At  the  original  hearing,  a  decree  was  made,  referring 
it  to  the  Master  to  tax  Pritchard  find  Draper's  bill  of 
costs,  and  to  take  an  account  of  what,  if  any  thing,  was 
diie  from  the  estate  of  Sir  Thomas  M.  Wilson  in  respect 
of  such  bill ;  with  liberQr  to  state  special  circumstances. 

In  the  proceedings  before  the  Master,  interrogatories 
for  the  examination  of  Draper  were  exhibited  both  by 
the  Plaintiff  and  by  the  executors  of  l^r  JTiomas  M.  WUr 
son.  Draper^  in  his  answer  to  the  Plaintiff's  interroga- 
tories, stated  that  he  did  not,  after  the  dissolution  of  the 
partnership,  settle  any  account  with  Sat  Thomas  M. 
Wilson ;  that  Sir  Thomas  M.  Wilson  had  not  debiled 
him  with,  or  in  writing  allowed  him,  any  sum  expressly 
on  account  of  costs :  and  that  no  account  had  been  ad- 
justed or  agreed  upon  between  them,  in  which  credit 

was 

(a)  2  (?.  9.  c.  25.  J.  23. 
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was  given  to  the  ezaminant  for  any  snm  as  paid  to  or 
retained  by  him  on  account  of  costs.    In  answer  to 
the  interrogatories  exhibited  by  the  executors  of  Sir 
Thomas  M.  Wilson^  he  stated,  that  Sir  Thomas  M.  WiU 
son  had  desired  him,  when  he  had  monies  in  his  hands, 
to  retain  what  he  wanted:  that  he  accordingly  from 
time  to  time  retained  various  sums  with  the  permission 
or  by  the  direction  of  Sir  Thomas  M.  Wilson  s  that  by 
these  means  the  examinant  received  the  whole  amount 
of  the  bill  of  costs  due  to  the  partnership  at  the  dissolu- 
tion; that  the  full  balance  of  the  bill  was  paid  in  Sep^ 
iember  1820,  when  he  retained  a  sum  of  282/. ;  and  that 
it  was  understood  by  him,  and,  as  he  believed,  by  Sir 
Itomas  3f.  Wilson,  that  credit  should  be  given  to  the 
examinant  in  his  account  with  Sir  Thomas  M,  Wilson 
for  the  sums  so  paid  and  retained  by  him,  when  the 
accounts  should,  at  a  future  time,  be  settled  between 
them. 


18S0. 


The  circumstances,  as  stated  above,  were  found  by 
the  report;  but  the  Master  was  of  opinion  that  the 
balance  of  442/.  was  still  due  from  Wilson^s  estate. 
And  the  question,  on  further  directions,  was,  whether 
the  debt,  which  was  due  from  Wilson  to  the  partnership 
at  the  time  of  the  dissolution,  was  satisfied  by  the  sums 
subsequently  received  and  retained  by  Draper. 


Mr.  Treslaoe  and  Mr.  O.  Anderson^  for  the  Plaintiff. 

The  facts,  which  are  specially  stated  in  the  report, 
afford  no  ground  for  disturbing  the  conclusion  to  which 
the  Master  has  come.  It  is  not  denied  that  Draper  was 
indebted  to  Sir  Thomas  M.  Wilson ;  but  the  debt  due  to 
Um  from  one  oi  the  partners  cannot  be  set  off  against 
the  debt  due  from  him  to  the  partner^ip.  Draper's 
eauunination  ought  not  to  be  referred  to.  He  was  ex- 
amined 
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amined  as  a  party  in  the  cause.  The  Plaintiff  does  not 
need  to  have  recourse  to  any  part  of  either  of  the  examin- 
ations in  order  to  support  his  case;  and  the  Defendant 
cannot  read  them  to  disprove  that  case.  Even  if  Drapet^% 
statements  be  admitted,  they  do  not  shew  that  the  debt 
due  to  the  partnership  was  in  any  way  satisfied.  All  that 
appears  is,  that  he  had  monies  in  his  hands  as  receiver 
to  Sir  Thomas  M.  Wilson ;  and  he  now  chooses  to  say, 
that  these  monies  were  retained  by  him  in  satisfisu:don  of 
the  partnership  debt.  It  is  clear  that  nothing  passed  at 
the  time,  which,  if  Sir  Thomas  M.  Wilson  had  brought 
an  action  against  him  for  the  balance  in  his  hands  as  re- 
ceiver, would  have  enabled  him  to  set  off  the  debt  due 
to  the  partnership  against  that  demand.  Jeffs  v.  Wood[a\ 
Heath  v.  PercivaL  (J) 


Mr.  Pemberton  and  Mr.  Cooper,  contra. 

The  Master  has  set  forth  in  his  report  the  sub- 
stance of  Draper^s  examination ;  and  it  is  an  extraor- 
dinary position  to  say,  that  the  Court  is  not  to  look  at 
what  the  Master  has  so  stated ;  particularly  when  it  is 
considered  that  one  of  the  examinations  is  in  answer  to 
interrogatories  exhibited  by  the  Plaintiff.  From  these 
examinations  it  appears  that  Draper,  out  of  the  monies 
which  came  into  his  hands  as  receiver,  retained  the 
amount  of  the  bill  of  costs  in  or  prior  to  September  1820, 
and  that  he  did  so  with  the  permission  of  Sir  Thomas  M. 
Wilson,  and  on  the  understanding  of  both  parties,  that 
Sir  Thomas  3f.  Wilson  was  to  have  credit  for  that  sum  on 
the  final  settlement  of  accounts.  Retainer,  under  such 
circumstances,  is  the  same  thing  with  payment ;  and  as  the 
claim  of  the  partnership  would  have  been  extinguished 
by  a  payment  in  1820  to  Draper^  it  must  be  equally 
satisfied  by  his  retainer  of  the  amount.  It  is  quite  im- 
material 


(a)  9  P,  Wnu.  1S9. 


{b)  1  P.  Wnu,  683. 
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material  that  no  formal  settlement  of  accounts  took  18S0. 
place,  in  which  Sir  Thomas  Wilson  was  debited  with  p  "^-"^ 
the  sum  so  retained,  or  that  there  was  not  an  express  _  «. 
sanction  of  the  act  oi  Draper  on  each  occasion  on  which 
any  simi  was  retained.  The  substance  of  the  transac- 
tion was,  that,  by  the  agreement  and  understanding  of 
both  parties,  Draper  was  entitled  to  retain  the  amount  of 
the  bill  of  costs  out  of  the  monies  in  his  hands;  and  the 
only  question  that  remains  is,  did  he  so  retain  it  ? 

The  Master  of  the  Rolls. 

Had  the  case  made  by  the  bill  been  consistent  with 
the  fiicts  as  they  appear  in  the  report,  the  Master's 
finding  would  have  been  consistent  with  the  law.     But 
the  case  made  by  the  bill  is  totally  different  from  the 
case  stated  in  the  report     The  bill   alleges  that  the 
partnership  debt,  if  paid  at  all,  was  paid  by  Sir  Thomas 
WUson^  after  he  had  notice  of  the  assignment  by  Draper 
to  Priichard  of  all  the  outstanding  partnership  debts : 
whereas  it  turns  out  that  the  payment,  on  which  the 
Defendants  insist,  was  prior  to  the  assignment,  and  con- 
sequently prior  to  any  notice  of  the  assignment     It  is 
clear  that  payment,  after  dissolution,  by  a  debtor  of  a 
partnership  to  any  one  partner,   is  a  good  payment, 
unless  there  be  notice  that  the  debts  are  to  be  paid  to 
some  other  person.     If  the  debtor,  instead  of  paying 
what  he  owes,  gives  one  of  the  partners  authority  to  re- 
ceiye  monies  on  his  account,  in  the  confidence  that  they 
will  be  applied  in  satisfaction  of  his  debt,  retainer  of 
these  monies  by  the  partner  receiving  them  is  equivalent 
to  payment     In  the  present  case  it  must  be  intended, 
that  Sur   Thomas   Wilson  gave  Draper  authority  to  re- 
tadn  monies  due  to  him,  in  the  confidence  that  these 
monies  were  to  be  applied  in  payment  of  the  debt  due 
U)  the  partnership. 

The 
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The  bill  must  be  dismissed^  with  costs  up  to  the 
original  hearing. 


From  that  decree  the  Plaintiff  now  appealed* 


1851. 
July  1. 


Sir  Edward  Sugden,  Mr.  TrestovCf  and  Mr.  O.  Ander' 
don  for  the  Appellant,  contended  that  Lord  Giffbrd,  by 
the  decree  which  he  had  made  at  the  Rolls  direcdog 
inquiries  and  accounts,  sufficiently  declared  his  opinion 
that  this  was  a  proper  case  for  a  suit  in  equity.  From 
the  situation  in  which  the  parties  stood  with  relation  to 
each  other,  it  was  impossible  for  Sir  Thomas  M.  WiU 
son  to  set  off  costs  due  from  him  to  the  firm  against 
sums  received  for  him  by  Draper  in  his  individual 
capacity  as  a  receiver  of  the  rents  of  his  estates,  or 
for  the  latter,  without  the  express  authority  of  his  part- 
ner, to  apply  the  sums  so  received  in  discharge  of  a 
debt  due  to  the  partnership.  Todd  v.  Reid  {a\  Bussett 
V.  Bangky.  {b)  The  admissions  of  Draper^  in  an  exa- 
mination taken  long  after  the  partnership  was  dissolved, 
and  touching  matters  which  had  happened  subse- 
quently to  the  dissolution,  could  not  be  evidence  to  affect 
the  rights  of  his  former  partner.  In  TVood  v.  Brad' 
dick  (c)  C.  J.  Mansfield  lays  it  down  as  clear  law,  that 
**  the  admission  of  one  partner,  made  after  the  partner- 
ship has  ceased,  is  not  evidence  to  charge  the  other  in 
any  transaction  which  has  occurred  since  their  separ- 
ation." If,  however,  the  evidence  of  Draper  were  to  be 
admitted,  it  would  be  found,  when  closely  examined,  not 
to  establish  the  fact,  that  any  authority  (allowing  that  to 
be  sufficient)  was  ever  given  by  Wilson  to  appropriate 
his  monies  in  Draper's  hands  to  the  satis&ction  of  the 

joint  debt  which  he  owed  to  the  firm ;  or  that  Drapery 

m 


(a)  4  2?.  ♦  i<.  aio.  (A)  ^B.^A.  595.  (c)  1  TViwrf.  IM- 
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in  consequence  of  such  authority,  ever  made  any  express 
appropriation  to  that  specific  object. 

The  SdUcitor'Qenefal  (a)  and  Mr.  Cooper  in  support 
of  the  decree,  insbted  that  the  suit  ought  to  have  been 
dismissed  at  the  original  hearing.     No  bill  of  costs  had 
been  delivered  a  month  before  the  filing  of  the  bill,  as 
was  required  by  the  2  6.  2.  c.  23.  s.  28.  (i),  although  that 
statute  clearly  applied  to  suits  in  equity  as  well  as  to 
actions  at  law:  and  the  supplemental  bill,  before  the 
filing  of  which  a  bill  of  costs  was  regularly  delivered, 
and  which  was  intended  to  put  that  fact  in  issue,  could 
not  remedy  the  defect.     The  evidence  of  the  Defend- 
ant Draper,  touching  matters  that  occurred  after  the 
separation,  but  having  a  direct  reference  to  partnership 
transactions,  was  clearly  admissible ;  and  whatever  the 
Chief  Justice  might  have  thrown   out  incidentally  in 
Wood  V.  Braddickf  the  decision  in  that  case,  so  far  from 
bang  an  authority  for  rejecting  the  evidence,  was  rather 
the  reverse.     I^  however,  the  law  had  been  otherwbe^ 
it  was  not  competent  for  the  party,  at  whose  instance 
die  examination  had  been  taken,  to  turn  round  now  and 
endeavour  to  get  rid  of  it.      Upon  the  result  of  that 
examination,  it  was  fally  made  out  that  Draper  was  suf- 
ficiently authorized  to  make  the  application  of  the  sums 
in  his  bands  in  discharge  of  the  partnership  demand. 
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Peztchard 
Drapbju 


The  Lord  Chakcellor.  * 

The  debt,  which  the  suit  seeks  to  recover,  was  a  tax- 
able bill  of  coats;  and  if  an  action  at  law  had  been 

brought, 

(a)  Sr  W.  Home.        (5)  Made  perpetual  by  30  G,  3.  e,  19.  f .  75. 


Jtdy  S, 


•  Lord  Brougham. 


Prttchabd 

V. 
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1830.  brought,  it  could  not  have  been  maintained  on  the  evi- 
dence which  was  before  Lord  Giffbrd^  when  he  made 
the  original  decree ;  for  the  2  G.  2.  requires  that  a 
Dbafbb.  signed  bill  should  be  delivered  one  month  before  the 
action  brought,  and  in  the  present  case  no  such  bill  had 
been  delivered.  Suits  in  equity  are  subject  to  this  pro- 
vision of  the  statute  as  well  as  actions  at  law ;  and  the 
words  '*  solicitor  in  chancery"  are  expressly  inserted  in 
the  act. 

The  supplemental  bill,  which  was  subsequently  filed  fi>r 
the  purpose  of  remedying  that  defect,  and  of  introducing 
the  statement  that  a  bill  of  costs  duly  signed  had  been 
delivered  after  the  institution  of  the  suit,  could  not  have 
cured  this  objection :  and  if  the  decree  of  Lord  Giffinrd 
had  been  appealed  from,  it  could  not  have  stood ;  the 
original  bill  must  have  been  dismissed.  But  that  judg- 
ment not  having  been  appealed  firom,  I  think,  on  the 
whole,  it  is  now  too  late  to  take  the  objection. 

The  question  in  the  cause  is,  whether  or  not  Sir 
Thomas  Wilson  has  paid  the  bill  of  costs  which  was  due 
to  the  firm  of  Priichard  and  Draper ;  and  that  turns 
upon  this,  -^  whether  the  payment  is  proved  or  not  by 
Draper's  examination.  Draper  was  a  partner  at  the 
time  when  the  liability  was  incurred :  the  contract,  out 
of  which  it  arose,  was  made  by  Sir  TTtomas  Wilson  with 
Draper  and  Pritchard  jointly,  and  they  were  jointly 
employed  by  him.  Draper  is  examined,  after  the  part- 
nership had  ceased,  as  to  a  fact  relating  to  the  partner- 
ship  transactions,  or  connected  with  them,  but  which 
&ct  took  place  after  the  dissolution  of  the  partnership. 
The  case,  then,  stands  thus:  is  this  deposition  of 
Draper^  who  was  once  a  partner  with  Pritchard^  but, 
at  the  time  of  the  deposition,  had  ceased  to  be  such 
partner,  evidence,  not  only  with  respect  to  what  took 

place 
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place  during  the  partnership  in  connection  with  part- 
nership transactions,  but  with  respect  to  what  took  place 
relating  to  a  partnership  transaction  subsequently  to  the 
cessation  of  the  partnership  ? 


18S0. 


Paitchabd 

V. 

Daafer. 


Suppose  the  question  arose  in  an  action  at  law,  and 
that  another  witness  had  proved  that  Draper^  after  he 
had  ceased  to  be  a  partner,  had  made  an  admission 
touching  something  relative  to  a  partnership  transac- 
tion, which  something  took  place  subsequendy  to  the  ter- 
mination of  the  partnership :  that,  I  am  of  opinion,  would 
have  been  evidence.  If,  before  Lord  Tenterden*8  act,  two 
persons  made  a  joint  promissory  note,  and  six  years  ran 
before  an  action  was  brought,  an  acknowledgment  of 
liability  by  one  of  those  persons  was  sufficient  to  take 
die  case  out  of  the  statute  of  limitations,  although  made 
respecting  a  fact  which  took  place  long  after  the  con- 
nection of  the  parties,  as  makers  of  the  note,  had  ceased. 
That  was  decided  by  the  King's  Bench  in  Whitcomb  v. 
Whiiing{a)t  and  the  same  doctrine  was  held  in  the 
Common  Pleas.  In  such  circumstances,  a  declaration 
made  by  one  partner  only  was  sufficient  to  bind  the  other, 
and  to  support  the  action  against  both ;  and  upon  this 
specific  ground, — that,  in  respect  of  the  prombsory  note 
on  which,  in  Whiting  v.  Whitcomb^  the  question  arose,  the 
liability  was  joint ;  and  what  one  person,  joindy  liable, 
says  respecting  the  subject-matter  of  a  joint  contract,  is 
evidence  to  affect  all  his  co-contractors.  So  firmly  settled 
was  the  law  on  this  point,  that,  to  alter  it,  an  express 
dause  has  been  inserted  in  Lord  TerUerderis  act. 


Now,  wherein  does  such  a  case  as  that  which  I  have 
mentioned  differ  from  the  present  ?  This  was  a  partner- 
ship transaction  —  a  joint  claim  arising  out  of  a  joint 

employ- 

(a)  Bouglatt6Si, 
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Pritchabo 

V. 

Drapze. 


employment.  The  partnership,  it  is  true,  had  ceased ; 
but  so,  in  IVhitcomb  v.  Whiting,  had  the  connection  be- 
tween the  two  makers  of  the  promissory  note.  Wood  t. 
Braddick  (a),  as  far  as  it  goes,  is  in  favour  of  die  same 
doctrine.  There  the  letter  of  one  Cor,  written  after  the 
cessation  of  the  partnership  between  him  and  the  De- 
fendant, and  stating  a  balance  to  be  then  due  from  them, 
was  held  to  be  admissible.  That  was  a  declaration 
relating  to  something  connected  with  partnership  trans- 
actions, but  which  something  happened  after  the  cesser 
of  the  partnership. 


Upon  the  whole,  I  am  clearly  of  opinion  that  the  de- 
claration of  Draper  would  have  been  evidence ;  and  d 
Jbrtioriy  that  his  formal  examination  in  the  cause  is  evi- 
dence to  affect  Pritchard's  right  in  a  partnership  a£&ir, 
although  touching  matters  which  have  occurred  since 
the  dissolution  of  the  partnership,  namely,  the  subse- 
quent payment  of  a  partnership  demand.  I  have  con- 
sulted one  of  the  Chief  Justices  on  the  point ;  and  I 
have  great  satisfaction  in  finding,  that  he  entertains  no 
doubt  as  to  the  admissibility  of  such  evidence. 

The  question  then  resolves  itself  into  this.  Whether 
Draper's  evidence  proves  the  payment  of  the  bill  of  costs 
by  Sir  Thomas  Af.  Wilson.  If  I  could  view  the  facts  of  tbe 
case  in  the  same  light,  in  which  they  appear  to  have  pre- 
sented themselves  to  the  Master  of  the  Rolls,  I  should 
not  hesitate  to  affirm  the  judgment  But  the  question 
of  fact  is,  whether  or  not  Draper,  being  in  the  receipt 
of  Wilson*s  money  as  his  receiver,  apart  from  the  firm  of 
Draper  and  Pritchard  the  solicitors,  was  directed  by  Sir 
Thomas  M.  Wilson  to  apply  his.  Sir  Thomas  M.  WOsofih 
money,  which  he  so  received  apart  firom  the  partner- 
ship) 


(a)  1  Taxad.  104. 
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ship,  to  the  payment  of  the  partnership  debt ;  and  it  is 
for  Sir  Thomas  Wihorfs  executors  to  prove  that  Draper 
had  sach  authority. 

Now,  it  appears  to  me,  that,  taking  the  whole  of 
Draper^s  examination  together,  there  is  no  evidence  that 
Sir  JTiomas  Wilson  did  authorize  Draper  to  apply  the 
money  received  by  him  to  the  payment  of  the  debt  due 
to  the  partnership ;  and,  on  the  contrary,  that  there  is 
evidence  that  no  such  authority  was  given.     It  is  true 
that  Draper^  when  he  speaks  in  general  terms,  gives, 
as  witnesses  very  often  do,  an  inaccurate  representation 
of  what  occurred :  he  states  his  opinion  or  impression 
as  to  a  result ;  but  when  he  comes  to  particulars,  the 
inaccoracy  is  corrected.     He  says  that  he  had  authority 
to  pay  the  partnership  debt;  but  when  he  descends  into 
particalars,  what  he  sets  forth  as  an  authority  amounts 
to  no  authority  at  all ;  so  that  it  is  quite  clear  that  his 
general  assertion  must  go  for  nothing.    He  says,  that 
the  debt  was  paid :  but  let  us  see  what  he  calls  pay- 
ment:^*' And  this  examinant  saith,  that  the  said  bill 
was  pud,  or  this  examinant  received  the  amount  thereof, 
at  various  times,  and  by  various  sums  of  money;  some 
of  which  sums  were  paid  to  this  examinant  by  the 
direction  of  Sir  Thomas  M.  Wilson^  and  others  of  them 
by  monies  retained  by  this  examinant  by  the  direction 
and  with  the  permission  of  the  said  Sir  Thomas  M. 
WUsorif  out  of  monies  belonging  to  him,  which   had 
been  received  by  this  examinant."     If  the  evidence  had 
stopped  here,  I  should  have  said  this  was  evidence  of  an 
authority  to  apply  or  appropriate  to  payment  of  the  debt 
in  question,  the  money  of  Sir  Thomas  Wilson  which  he, 
I^opeTj  either  then  had  or  was  to  have  in  his  hands. 
But  the  examination  proceeds :  —  **  And  this  examinant 
does  not  recollect  or  believe  that  such  monies,  or  any 
part  of  them,  were  retained  by  him  expressly  on  account 
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1830«  of  such  bill  of  costs."  Unless  he  retdned  them  expressly 
on  that  account,  there  was  no  payment  The  operation 
of  payment  was  to  be  effected  under  Sir  T.  WilsorCs 
authority,  and  it  could  be  effected  only  by  retainer  ex- 
pressly on  account  of  the  debt.  Again — **  for  when  this 
examinant  had  monies  of  the  said  Sir  71  M.  Wilson  in 
his  hands,  the  said  Sir  71 M.  Wilson  told  him  to  retain 
what  he  wanted,  as  money  would  be  of  no  use  to  him, 
this  examinant"  This  might  be  as  an  accommodation 
or  convenience  to  Draper  personally.  Draper  adds, 
that  **  he  accordingly  retained  the  monies  mentioned  in 
|he  schedule  to  the  report ;  that  to  the  best  of  his  belief 
there  was  not  any  money  due  from  the  estate  of  Sir 
Hiomas  M.  Wilson  to  the  partnership."  That,  however, 
is  merely  his  opinion  as  to  the  result,  which  is  a  matter 
rather  of  law  than  of  fitct 

Taking  the  whole  of  the  examination  together,  I 
think  it  is  clear  that  there  was  not  any  direct  authority 
from  Wilson  to  apply  or  appropriate  his  monies  in 
Draper's  hands  to  the  payment  of  the  joint  debt  due  to 
Pritchard  and  Drapers  and  that  in  fact  there  was  not 
any  express  appropriation  by  Draper  of  those  monies  to 
that  purpose.    The  decree,  therefore,  must  be  reversed. 
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VAWDRY  V.'  GEDDES.  ""*• , 

Jan,  27. 
Feb.  4. 

npHE  testatrix.  Amy  Seaman^  after  giving  some  le-  A  testatrix 

gacies,  and  directing  by  her  will  the  sale  of  certain  fe^t  of  her 

property  in  manner  therein  mentioned,  proceeded  in  the  residuary 

words  following :  —  ^*  And  I  do  direct  that  the  money  four  sisters 

to  be  paid  for  the  same,  and  all  the  produce  of  the  5?"""g  ^®|r 
. ,  m  /•  -1  livesy  and  di- 

residoe  of  my  estate  and  effects,  after  paying  the  before-  rectedthat,on 

mentioned  legacies  and  funeral  expenses,  and  any  debts  the'interest'of 
which  I  may  owe,  shall  be  placed  out  upon  mortgage  or  tjieir  respec- 
govemment  security,   and   the  interest,   dividends,   or  should  at  the 
produce  thereof^  shall  be  equally  divided  between  my  discretion  of 
four  sisters,  for  their  sole  and  separate  use,  and  in-  be  applied  to' 

dependent  of  the  control  or  authority  of  Iheir  husbands,  *.^®  niainte- 

.  ,  .  "^  nance  and 

during  their  natural  lives;    and  on  the  death  of  my  education, or 

sisters,  I  will  and  direct  that  the  interest  of  their  re-  for  t"e"l»^(^t 
spective  shares  shall,  at  the  discretion  of  my  executors,  oftbechildreu 
be  applied  in  the  maintenance  and  education  or  accumu-  ^^^^^  ^  jy|_ 
late  for  the  benefit  of  the  children  of  each  of  my  sisters  so  ""^1  s**ch 
dying,  until  they  shall  severally  attain  the  age  of  twenty-  should  respec- 
two  years ;  and,  upon  any  of  their  attainment  to  that  ^^^^  attain 
a^  they  shall  be  entitled  to  their  proportion  of  their  twenty-two 
mother's  share  of  the  principal ;  and  in  case  of  any  of  therwere  to 
their  decease  under  that  age,  leaving  lawful  issue,  such  be  entitled  to 
issue  shall  be  entitled  to  their  respective  parent's  share  share  of  the 
at  such  time  as  such  parent  would  have  been  entitled,  principal; 
if  living,  thereto,  with  the  benefit  of  the  interest  or  pro-  tions  over,  in 

duce  thereof  in  the  mean  time ;  but  in  case  any  such  ^^®  ®^®"'  ^i 

•^  the  death  of 

children  shall  die  under  the  said  age  without  leaving  any  of  them 

issue,  or  such  issue  shall  die  before  they  are  entitled  to  **nder  that 

''age:  Held, 

the      That  the 

children  of 

uie  sisters  were  not  to  take  a  vested  interest,  till  they  attained  twenty-two :  And, 

That  all  the  gifts,  subsequent  to  the  life  estates  given  to  the  sisters,  were  void, 

as  being  too  remote. 
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18  SO.  the  principal  of  their  shares,  that  then  the  other  children 
of  my  said  sisters  shall  be  entitled  thereto,  together  with 
the  issue  of  any  of  them  who  shall  be  then  dead,  in 
like  manner,  and  with  the  like  benefits  of  survivorship 
jBS  their  original  shares :  but  in  case  all  the  children  of 
any  of  my  said  sisters  shall  die  without  issue,  or,  there 
being  such  issue,  they  shall  die  before  the  principal  of 
their  respective  shares  shall  become  payable,  then  the 
share  of  such  of  my  sisters,  whose  children  shall  so  die, 
shall  be  paid  and  applied  to  and  for  the  benefit  of  my 
other  sisters,  and  their  respective  children  or  issue,  in 
like  manner  as  their  original  shares ;  and  upon  the  de- 
cease of  my  sister  Hannah  Evans,  leaving  no  issue,  I 
will  that  my  brother-in-law,  William  David  Evans,  shall 
have  the  interest  and  produce  of  her  share  during  his 
natural  life,  and  that,  upon  his  decease,  the  same  shall 
he  applied  to  and  for  the  benefit  of  my  other  sisters  and 
tiheir  children,  in  like  manner  and  with  like  power  of 
fiurvivorship  as  the  shares  of  my  other  sisters  are." 

The  testatrix  died  in  1 798. 

Catherine  Perrin,  one  of  the  four  sisters  mentioned 
in  the  will,  died  in  Febmary  1803,  leaving  an  only 
child,  Sarah,  bom  in  the  testatrix's  lifetime:  Sarah  in- 
termarried with  William  Geddes,  and  afterwards  died  in 
the  lifetime  of  her  husband,  at  the  age  of  nineteen, 
leaving  a  son,  the  defendant  Archibald  Perrin  GeddeSy 
who  subsequently  attained  the  age  of  twenty-two  years. 
Elizabeth  Nicholson,  another  of  the  four  sisters  of  the 
testatrix,  died  in  1810,  leaving  the  Defendant  Peter 
Nicholson,  her  only  child,  who  was  bom  in  the  testatrix's 
lifetime,  and  had  long  since  attained  his  age  of  twenty- 
two  years.  The  other  two  sisters  of  the  testatrix  were 
still  living :  one  of  them  had  never  had  any  child ;  the 
other  had  several  children,  who  were  born  in  the  life- 
time 
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time  of  the  testatrix,  and  bad  all  attained  the  ag^  of 
twenty-two* 

The  bill  was  filed  for  the  purpose  of  ascertaining 
the  interests  of  the  parties  in  the  residue^  and  of  having 
it  declared  by  the  Court  who  were  the  persons  now 
aititled  to  the  shares  of  the  two  deceased  sisters.. 
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Mr.  DuciworiAt  for  the  Plamtiff. 

Mr.  Bickersteth  and  Mr.  Koe^  for  some  of  the  De- 
fendants. 

All  the  limitations  after  the  life  estates  are  void.  The 
bequest  is  to  the  sisters  of  the  testatrix  for  tlieir  re- 
spectif  e  lives,  with  a  gift  in  remainder  to  such  of  their 
diildren  as  shall  attain  twenty-two^  and  a  limitation 
over,  in  case  of  the  death  of  any  of  them  under  that 
age.  The  gift  in  remainder  is  to  a  class  comprising 
persons  not  in  m^,  and  whose  interests  are  not  to  vest 
till  they  attain  twenty-two :  it  is  consequently  too  re- 
mote.   Leake  ▼.  Robinson  (a),  BtM  v.  Priiehard.  {b) 

Mr.  Pemberion  and  Mr.  Simpkinson^  for  the  represent- 
atires  of  a  grandchild  who  died  under  twenty-two. 

The  gift  to  the  children  of  the  sisters  gives  each  child, 
as  it  comes  into  existence,  a  vested  interest,  subject  to  the 
contingency  of  being  devested  in  the  event  of  such  child 
dying  under  twenty-two  years  of  age.  At  twenty-two, 
and  not  before,  the  trustees  are  to  pay  over  the  fund  to 
the  legatees;  but  the  interest  is  to  be  applied  in  the 
maintenance  and  education  of  the  children,  or  to  ac- 
cumulate for  their  benefit,  until  they  respectively  attain 
twenty-two.  Upon  the  death  of  any  of  the  sisters,  the 
whole  interest  of  her  share  is  given  to  her  children ;  it 

must 
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must  either  be  applied  to  their  maintenance  and  edo- 
cation,  or  accumulated  for  their  benefit :  and  the  rule 
is,  that,  if  the  whole  of  the  interest  of  a  legacy  is  to  be 
applied  for  the  benefit  of  the  legatee,  the  legacy  vests  as 
soon  as  the  right  to  interest  commences,  though  the 
bequest  is,  in  form,  a  gifl  to  the  legatee,  only  upon  the 
happening  of  some  future  contingency.  Booth  v.  Boothia) ; 
Hanson  v.  Graham,  (J)  In  Murray  v.  Addenbrooke  (c), 
a  residue  was  given,  after  the  death  of  the  testator's 
widow,  to  the  eldest  surviving  son  of  Sir  John  Murray^ 
Tipon  his  attaining  twenty-five;  and  the  trustees  were 
directed  to  apply  the  interest  to  his  use,  till  he  attained 
that  age :  the  Lord  Chancellor  held,  that  the  eldest  son 
of  Sir  John  Murray^  living  at  the  death  of  the  widow, 
ivould  take  a  vested  interest  in  the  residue,  though  he 
should  not  have  then  attained  the  age  of  twenty-five. 
Upon  the  principle  of  that  case,  the  children  of  each 
sister  must  be  held  to  have  taken,  upon  her  death,  a 
i^ested  interest  in  their  respective  shares  of  the  residue. 


The  testatrix  then  goes  on  to  provide,  that  the  in- 
terest given  to  the  children  of  the  sisters  respectively 
^hall  be  devested,  if  they  die  under  twenty-two,  and, 
upon  that  event,  to  limit  the  fund  over  to  other  per- 
sons. This  proviso  and  this  limitation  over  are  clearly 
too  remote.  The  consequence  is,  that  the  interest,  which 
the  children  take  under  the  preceding  clause,  remains 
absolute. 


Mr.  Temple^    for    a    grandchild   who  had  attained 
twenty-two. 

The  bequest  may  fairly  be  confined  to  such  children 
of  the  sisters  as  were  in  esse  at  the  death  of  the  testatrix. 
Blandford  v.  Thackerell.  {d)    Even  if  the  gift  of  the  prin- 
cipal 


(a)  4  Vcs.  399. 
(6)  0  Ves.  239. 


(c)  4  Riui,  407. 

(d)  2  Ves.'jun.  238. 
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cipal  bad  been  too  remote,  the  interest  is  directed  to  18S0. 
accumulate  for  their  benefit;  and  though  the  accumula- 
tion for  twenty^two  years  would  be  void,  yet  it  might  be 
good  for  twenty-one  years  under  the  39  &  40  G.  3. 
c.  98.,  or  by  analogy  to  the  construction  of  that  statute. 
I/mgdan  ▼.  Simson*  (a) 


The  Master  of  the  Rolls. 

I  am  not  able  to  distinguish  this  case  from  the  resi- 
duary gift  in  Jjtake  v.  Robinson,  {b)     There,  as  here,  it 
was  the  gift  of  a  residue;  there,  as  here,  the  trustees 
were  at  their  discretion  to  apply  the  rents,  interest,  and 
dividends  to  the  maintenance  and  education  of  the  chil- 
dren, until  they  attained  the  prescribed  age ;  and  there, 
as  here,  if  any  of  the  children  died  before  that  age,  their 
shares  were  to  go  over  to  the  surviving  children.     In 
that  case,  the  shares  of  the  children  were  not  only  to 
take  effect  upon  their  attaining  the  prescribed  age,  but 
also  upon  marriage,  which  is  not  the  case  here ;  but 
that,  in  principle,  can  make  no  difference.    In  that  case 
Sir  William  Grant  proceeds  upon  this  principle,  —  that 
the  prescribed  time  cannot  be  considered  as  marking  only 
a  time  of  postponed  payment,  because  there  is  no  ante- 
cedent gift  —  no  gift  but  in  the  direction  to  pay  at  the 
particular  period. 

It  was  argued,  that  the  children  took  vested  in- 
terests, because  the  trustees  had  a  discretion  either  to 
apply  the  income  in  the  maintenance  or  education  or 
to  accumulate  it  for  the  benefit  of  the  children ;  and 
ibat  this  is,  in  effect,  a  gift  of  the  whole  interest  until 
(he  prescribed  age,  subject,  however,  to  be  devested. 
But,  if  the  whole  interest  had  been  expressly  given  to 

the 
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divided  in  equal  shares  between  my  two  daughters, 
namely  Julia  Elizabeth  Eyre  and  Margaret  Esther  Cony-' 
bearey  the  interest  of  which  shall  be  duly  paid  them 
during  their  lives,  and,  at  their  death,  each  one's  share 
shall  revert  to  her  children ;  but,  should  either  of  tnj 
daughters  die  without  leaving  issue,  in  that  case  their 
share  of  the  trust,  which  will  be  3000/.  3  per  cent  re- 
duced, shall  revert  in  equal  shares  between  my  surviving 
children,  and,  at  their  death,  to  revert  to  my  surviving 
grandchildren  in  equal  shares.'^ 


Another  clause  was  as  follows :  —  *^  I  also  leave,  and 
order  to  be  put  in  trust  by  my  executors,  10,000/.  bank 
stock,  which  now  stands  in  ray  name,  the  interest  of 
which  shall  be  duly  paid  in  equal  shares  to  each  one  of 
my  three  children,  during  their  lives,  and,  at  their 
death,  each  one's  share  or  thirds  of  the  10,000/.  Bank 
stock,  shall  revert  in  equal  shares  between  their  issue ; 
but,  should  either  of  my  children  die  without  leaving 
issue,  in  that  case  their  share  or  thirds  of  the  Bank 
stock  shall  revert  to  the  remainder  of  my  children ;  and, 
at  their  death,  to  revert  to  their  issue,  or  whatever 
issue  shall  remain  from  either  of  my  children,  in  equal 
shares.'^ 


**  All  lapsed  legacies,"  said  the  testatrix  in  a  subse- 
quent part  of  the  will,  *^  are  to  return  to  the  bulk  of  my 
fortune,  excepting  those  that  are  entailed,  and  the  700/. 
3  per  cent  consols,  that  I  leave  to  Mrs.  Passmer^  which 
reverts  to  my  son,  the  Rev.  Daniel  Stephen  Olivier^  after 
her  death,  at  his  own  disposal ;  neither  shall  any  unen- 
tailed legacy  return  to  the  bulk  that  I  leave  to  either  of 
my  children,  in  case  they  have  any  issue ;  and  all  the 
legacies  that  I  leave  to  my  grandchildren  shall  revert  to 
their  brothers  and  sisters,  if  they  die  minors  ;  or  if  such 
legacies  are  not  entailed,  and  even  should  they  die  in 

my 
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my  lifetime,  their  share  shall  equally  revert  from  the        1830. 

rime  this  will  is  written."  *^ .    • 

Abnold 

The  testatrix  made  a  codicil,  dated  SOth  of  March  CoNaiiEVB, 
1800,  which  contained  the  following  clause :  —  ^*  I  now  ^ 
furthermore  request,  that,  at  the  death  of  each  one  of 
my  children,  who  have  any  issue,  the  10,000/.  bank 
stock,  and  also  the  12,000/.  3  per  cent,  reduced,  which 
by  my  will  I  have  entailed  upon  my  grandchildren,  I 
would  also  have  these,  my  grandchildren's  share  of  the 
same  two  stocks,  be  also  settled  upon  them  to  enjoy  the 
ioterest  thereof  during  their  lives,  and  afterwards  to  re- 
vert to  their  children  lawfully  begotten ;  but,  in  default 
of  any  issue,  they  may  dispose  of  it  as  they  may  think 
proper." 

The  testatrix  died  on  the  7th  of  January  1803,  leav- 
ing Daniel  Stephen  Olivier^  Margaret  Esther  Conyheare^ 
and  Jvlia  Elizabeth  Eyre^  afterwards  the  wife  of  Sir 
WiHiam  Congreve^  Bart*,  her  only  children,  her  sur- 
viviog. 

Daniel  Stephen  Olivier  had  five  children,  of  whom 
Danidjosias  was  the  eldest ;  and  all  of  them  were  living 
at  the  death  of  the  testatrix.  Mai'garet  Esther  Coneys 
heare  had  two  children,  both  of  whom  were  living  at  the 
death  of  the  testatrix.  Lady  Congreve  never  had^  any 
children.  All  the  grandchildren  of  the  testatrix  were  in 
ase  at  the  time  of  her  death ;  and  afterwards  several  of 
them  bad  children. 

The  questions  in  the  cause  were,  —  what  extent  of 
interest  the  grandchildren  of  the  testatrix  took  under 
the  will  and  codicil,  —  and  whether  there  was  any  valid 
gift  to  the  issue  of  the  grandchildren. 


Mr. 
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Mn  BickerUethj  for  the  Plaintiffs. 


tp.  Mr.  Tinney  and  Mr.  W.  O.  Carr^  for  Daniel  Josias 

CoNOMvx.     o/iwr. 

Daniel  Josias^  as  the  eldest  male  child  of  the  tes- 
tatrix's son,  living  at  her  decease,  took  under  the  will 
an  absolute  interest  in  the  3000/.  3  per  cent,  reduced 
annuities;  and  though  the  codicil  affects  to  reduce  the 
interests  of  grand-children  to  life  estates,  the  directioa 
that,  in  default  of  issue,  they  are  to  dispose  of  their 
shares  as  they  may  think  proper,  will  give  them  a  quasi 
estate  tail.     The  Court  will  the  more  readily  adopt  this 
construction,  as  the  limitations  to  great  grand-children 
must  be  void,  as  being  too   remote.     In  this  respect 
there  can  be  no  difference  between  the  3000A  and  the 
rest  of  the  property,  or  between  Daniel  Josias*s  children 
and  the  other  great  grand-children ;    for   though  the 
SOOO/.  is  limited  to  him  by  a  particular  description  in 
the  will,  his  children  are  not  specially  designated  in  the 
codicil:    they  could  claim  nothing  under  that  instru- 
ment, except  as  individuals  included   in   the  class  of 
children  of  the  testatrix's  grandchildren ;  but  a  gift  to 
such  a  class  is  void,  because  it  may  include  children  of 
persons  not  in  esse  at  the  testatrix's  death ;  and,  there- 
fore, no  individual  or  individuals,  claiming,  not  as  being 
specifically  described,  but  merely  as  being  comprehended 
in  the  class,  can  take  under  such  a  gift.     As  to  all  the 
rest  of  the  property,  except  the  3000/.,  it  is  clear,  that 
there  is  no   distinction  between  Daniel  Josias  or  his 
children,  and  any  of  the  other  grandchildren  or  their 
children. 

In  support  of  these  positions  the  following  cases  were 
cited :  Hodges  v.  Middleton  {a\  Robinson  v.  Bobinson  {b). 

Scale 
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{b)  1  Burr,  38. 
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Sede  V.  Barter  {a\    Tothill  v.   PiU[b\   Bmtledge  v. 
Dorril{c)9  Leake  v.  Robinson  (rf),  5ii6/^  v.  P^ny  (e). 

Mr.  Pemberton  and  Mr.  SkirraWf   for  other  grand- 
children of  the  testatrix. 

It  is  evident  that  the  testatrix,  when  she  speaks  of 
issue  of  her  children,  means  merely  their  children,  and 
that  she  does  not  include   more  remote  descendants. 
Putting  out  of  the  question  the  interest  o£  Daniel  Josias 
in  the  3000/.  stock,  the  rest  of  the  property  is  given, 
after  the  death  of  the  testatrix's  children,  to  her  grand- 
children  as  a  class ;   and   they  take  their  respective 
shares  absolutely.     The  codicil  shews  that  the  testatrix 
afterwards   entertained   the  purpose   of  confining  the 
grandchildren   to  a  life  interest,  and  of  limiting  over 
the  principal  to  their  children;  but  a  limitation  after 
the  death  of  persons  not  in  esse  is  too  remote:  and  as 
the  law  will  not  permit  the  purpose  expressed  in  the 
codicil  to  be  carried  into  effect,  that  instrument  ought 
not  to  be  allowed  to  operate  upon  the  interests  created 
by  the  will.     The  codicil  does  not  express  any  absolute 
mtention  to  take  away  the  interests  which  the  will  had 
given  to  the  children :  it  merely  intimates  the  wish  of 
the  testatrix  that  the  property  should  be  so  settled  as  to 
go  to  the  children  of  the  grandchildren ;  and  if  there 
are  no  great  grandchildren  to  take,  the  grandchildren 
are  to  retain  full  power  of  disposition.     As  the  particu- 
lar intention  of  the  testatrix  in  favour  of  great  grand- 
children necessarily  fails,  her  general  intention  will  be 
best  carried  into  efiect  by  leaving  the   rights  of  the 
parties  in  the  same  state  as  if  the  codicil  had  never  been 
in  existence. 

Mr. 
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Mr.  Sidehottomy  Mr.  West^  Mr.  Teed^  and  Mr. 
Elderton,  for  great  grandchildren. 

There  is  not  a  single  phrase  in  the  will  or  codicil 
which  shows  that  the  testatrix  had  in  contemplation 
grandchildren  who  might  be  born  after  her  death ;  and, 
in  fact,  there  never  was  any  person  answering  the 
description  of  a  grandchild,  who  was  not  in  esse  during 
her  life.  When  she  speaks  of  her  grandchildren,  or 
the  issue  of  her  grandchildren,  she  must  be  considered 
as  describing  by  the  term  grandchildren  a  class  of  per- 
sons who  were  living  at  the  time  of  her  death  :  and  this 
construction  should  be  adopted  the  rather,  as,  in  dis- 
posing of  the  first-mentioned  sum  of  3000/.,  she  gives 
it,  after  her  son's  death,  to  his  eldest  male  child  living  at 
her  death.  The  consequence  will  be,  that  the  limit- 
ations to  the  children  of  grandchildren,  being  expectant 
on  the  determination  of  the  life  interests  of  persons  in 
esse  at  the  death  of  the  testatrix,  will  be  valid. 


Mr.  Treslove^  Mr.  Boteler^  Mr.  Boupell^  and  Mr. 
IjwndeSy  for  other  Defendants. 

The  Master  of  the  Rolls  stated,  that,  the  3000/. 
being  given  to  the  eldest  male  child  of  the  testatrix's  son 
living  at  her  decease,  a  life  interest  might  be  well  limited 
to  him,  with  remainder  to  his  unborn  children;  that 
the  will  gave  that  sum  absolutely  to  Daniel  Josias  as 
such  eldest  male  child ;  but  that  the  codicil  ought  to  be 
read  reddendo  singula  singulis ;  that  the  codicil,  as  ap- 
plied to  this  bequest,  amounted  to  a  direction  that  Daniel 
Josias  should  enjoy  the  interest  of  the  3000/.  during  his 
life,  and  that  the  capital  should,  at  his  death,  go  to  his 
children ;  and  that  these  limitations  of  the  3000/.  were 
within  the  rule  of  law. 


His  Honor  further  stated,  that  the  other  bequests  to 
the  grandchildren  of  the  testatrix  could  not  be  confined 

to 
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to  grandchildren  living  at  her  death ;  that  the  words  in-        1830. 
eluded  every  child  whom  her  son  or  either  of  her  daugh-        7  ^ 
ters  might  at  any  time  have ;  and^  consequently,  that,  «. 

as  to  those  bequests,  limitations  to  the  children  of  the  Congkeve. 
grandchildren  were  void ;  that  the  testatrix,  having,  by 
the  will,  given  her  grandchildren  absolute  interests,  had 
made  a  codicil  expressing  her  desire  that  they  should 
take  only  life  estates,  in  order  that  their  children  might 
take  in  succession  after  their  deaths ;  that  her  sole  object 
in  making  the  codicil,  was  to  let  in  those  children  of 
grandchildren ;  that  that  purpose  necessarily  failed ;  and 
that,  as  the  great  grandchildren  could  not  take,  the  in- 
tention of  the  testatrix  would  be  best  effectuated  by  hold- 
ing that  the  absolute  interests  given  to  the  grandchildren 
by  the  will  were  not  destroyed  by  the  codicil. 


The  decree  declared  that  Daniel  Josias  Olivier^  as 
the  eldest  male  child  of  Daniel  Stephen  Olivier^  living  at 
the  time  of  the  testatrix's  decease,  was  entitled,  during 
his  life,  and  from  the  death  of  his  father,  to  the  divi- 
dends of  the  sum  of  3000Z.  bank  3  per  cent  reduced 
annuities  in  the  will  mentioned ;  that,  as  to  the  sum  of 
10,000/.  bank  stock,  and  all  other  the  legacies  and  be- 
quests to  the  testatrix's  grandchildren  in  the  will  and 
codicils  contained,  except  as  to  the  said  sum  of  3000/. 
bank  3  per  cent  reduced  annuities,  the  limitations  over 
to  the  issue  of  the  testatrix's  grandchildren  contained  in 
the  codicil  of  the  30th  oi  March  1801,  were  void  for  re- 
moteness; that,  as  to  the  sum  of  10,000/.  bank  stock, 
Daniel  Josias  Olivier^  as  one  of  the  grandchildren  of  the 
testatrix,  and  the  issue  of  her  son,  Daniel  Stephen 
(Xivier,  was  absolutely  entitled  to  a  fifth  of  a  third  part 
of  the  sum  of  10,000/.  bank  stock ;  that  the  four  other 
children  of  Daniel  Stephen  Olivier  became  absolutely 
entitled  to  the  sum  of  3000/.  bank  3  per  cent  reduced 

annuitiesi 


216 


CASES  IN  CHANCERY. 


18  SO. 


Aenold 

V. 
CONGBETS. 


annuities,  further  pait  of  12,0002.  like  annuities,  and  to 
four-fifths  of  the  one  third  of  the  sum  of  10,000/.  bank 
stock  in  equal  shares;  that  the  children  of  Margard 
Esther  Conybeare  were  entitled  to  one  half  part  of  the 
sum  of  6000/.  bank  3  per  cent,  reduced  annuities,  being 
the  residue  of  the  sum  of  12,000/.  like  annuities,  and  to 
one  other  third  part  of  the  sum  of  10,000/.  bank  stock,  in 
equal  shares ;  and  that  Lady  Cottgreve  was  entitled,  during 
her  life,  to  the  dividends  of  the  remaining  3000/.  bank 
3  per  cent  annuities,  and  of  the  remaining  third  part  of 
the  10,000/.  bank  stock. 


Rolls. 
Feb.  18. 


BANKS  V.  SLADEN. 


A  testator  JOSEPH  SLADEN,  by  his  will,  dated  the  Uthof 

gave  a  legacy    ^  ^     j  j 

of  12,500/.  October   1822,   bequeathed   as   follows:  —  ^*  Also  I 

annuities.''  At  8*^®  ^^^  bequeath  unto  my  executors,  George  Ralph 
the  making  of  Paynes  Jarvis  Joseph  Sladeriy  and  John  Baker  Saden^ 
was  a  stock  ^^^^^  executors  and  administrators,  the  sum  of  12,500/. 
called  New       4  per  cent  bank  annuities,  upon  trust  that  they,  the  said 

George  Ralph  Payne,  Jarvis  Joseph  Sladen,  and  John 
Baker  Sladen,  or  the  survivors  or  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor  shall 
and  do,  immediately  after  my  decease,  stand  possesed  of 
and  interested  in  the  said  sum  of  12,500/.  4  per  cent. 


4  per  cents., 
in  which  he 
had  a  small 
sum,  and  a 
stock  called 
4  per  cents, 
consolidated, 
of  which  he 


was  a  holder  ~ 

to  a  very  large  ^"^  annuities,  and  shall  and  do  invest  the  interest,  di- 
amount.  vidends,  and  yearly  proceeds  of  the  same  bank  annuities, 

death  of  the      OS  the  same  shall  from  time  to  time  become  due,  in 

testator,  the 

latter  stock 

was  reduced 

to  3\  per 

cent.i  and  another  4  per  cent,  stock  was  created.    The  investment  of  the  legacy  is 

to  be  made  in  an  existing  4  per  cent,  stock,  and  not  in  the  stock  which  had  been 

reduced  to  5\  per  cent. 


accumulation  of  the  capital  thereof,  in  their  own  names, 

and 
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and  during  the  natural  life  of  my  said  daughter  Sarah^ 
the  wife  of  the  said  Lcnortnce  Banks  g  and  from  and  im- 
mediately after  the  decease  of  my  said  daughter  Sarah 
Banks,  upon  trust  that  they»  my  said  executors,  or  the 
sarvivors  or  survivor  of  tbemt  or  the  executors  or  ad- 
ministrators of  such  survivor  shall  and  do  pay,  assign, 
or  transfer  the  said  sum  of  12,500/.  4  per  cent  bank 
annuities,  together  with  all  such  accumulations  as  afore- 
said, unto  all  and  every  the  child  and  children  of  the 
body  of  my  said  daughter  Sarah  Banks  already  begotten 
and  to  be  b^otten,  equally  to  be  divided  between  them 
(if  more  than  one)  share  and  share  alike;  and  if  but  one 
such  child,  then  unto  such  only  chjid ;  as  and  when  he, 
sh€,  and  they  shall  severally  and  respectively  attain  his, 
her,  and  their  age  or  ages  of  twenty-five  years.     And 
my  will  is,  that  the  interest  of  the  said  bank  annuities 
md  fands  of  such  child's  part  and  share,  who  shall  be 
ander  the  said  age  of  twenty-five  years  at  the  decease 
of  my  said  daughter  Sarah  Banks,  shall  accumulate  as 
aforesaid,  until  such  child's  part  and  share  of  and  in  the 
said  trust  monies  shall  become  payable,  and  shall  be 
tben  paid  unto  such  child  according  to  the  true  intent 
and  meaning  of  this  my  will.     Provided,  that,  in  case 
any  of  the  children  of  my  said  daughter  Sarah  Banks 
shall  die  in  her  lifetime  leaving  issue,  then  such  issue 
shall  take  its  parent's  part  or  share  of  the  said  bank  annu- 
ities, funds,  and  monies,  and  all  accumulations  thereof. 
But  in  case  any  of  the  children  of  my  said  daughter 
Sarah  shall  die  in  her  lifetime  without  issue,  then  and  in 
socfa  case  the  part  or  share  of  such  of  them  as  shall  so 
die,  shall  go  and  be  paid  to,  and  be  equally  divided 
between  and  among^  the  survivors  of  the  children  of  my 
said  daughter  Sarah,  if  more  than  one ;  but  if  only  one^ 
then  to  such  surviving  child.     And  in  case  my  said 
dai^hter*  Sarah  shall  happen  to  die  without  leaving  any 
isiue  (tf  her  body  lawfully  begotten,  o;r  there  being  issuer 

Q  oU 
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all  such  issue  shall  happen  to  die  in  her  lifetime^  then  i 
give  and  bequeath  the  said  12,500/.  bank  annuities,  and 
all  accumulations  thereof,  unto  my  said  sons,  JoKpk 
Sladerty  John  Baker  Sladen^  and  my  said  daughters^ 
Caroline  Matilda  Smith  and  Mary  Sladen^  equally  to  be 
divided  between  them,  share  and  share  alike^  and  to 
their  respective  executors,  administrators,  or  assigns- 
accordingly/* 

The  will  contained,  also^  a  similar  bequest  of  10,000L 
4  per  cent,  bank  annuities  upon  like  trusts  for  the  testa^ 
tor^s  daughter  Caroline  Matilda^  and  her  children. 

The  testator  afterwards  made  two  codicils,  dated  re^ 
speetively  on  the  22d  of  October  1822,  and  the  17th  of 
November  182S,  which  in  no  manner  revoked  or  altered 
these  bequests }  and  he  died  on  the  2?th  of  October 
1827. 

The  testator,  at  the  date  of  his  will,  was  possessed  of 
59|6502.  four  per  cent,  stock,  called  in  the  transfer  pcqpery 
^  Four  per  cent  Annuities,  consolidated  in  1780."  By 
the  5  G.  4.  ell.,  which  received  the  royal  assent  on  the 
28d  of  March  1824,  this  stock  was  reduced  to  stock 
bearing  only  S^  per  cent,  interest ;  and  any  proprietor 
of  the  former  stock  was  entitled,  on  signifying  his  assent 
before  the  6xh  of  April  1824,  to  receive,  in  lieu  of  bis 
4  per  cents.,  an  equid  amount  of  the  new  S\  per  cent 
stock.  The  testator  assented  under  the  act;  the  whole 
of  his  old  4  per  cents,  were  converted  into  8^  per  cents.; 
and,  at  the  time  of  his  death,  the  sum  of  76,720/.  19s.  2i. 
tshree  and  a  half  per  cent,  stock  was  standing  in  his 
name. 


At  the  date  of  his  will,  and  time  of  his  death,  he  was 
also  possessed  oS  the  sum  of  4725/.  new  4  per  cent 

annuities, 
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annuities  (a),  which  had  ariseni  in  July  1822,  from  the 
conversion  of  4500/.  navy  5  per  cents,  under  the 
3  G.  4.  c  9. 

The  7  G.  4.  c.  39*9  which  received  the  royal  assent  on 
the  5th  of  May  I8269  created  a  new  4  per  cent  stock, 
which  was  irredeemable  until  after  the  15th  of  April 

1838. 

The  salt  was  instituted  in  1829,  for  the  purpose 
among  other  things,  of  having  a  sufficient  part  of  the 
testator's  personal  estate  mvested  in  the  purchase  of 
12,000/.  and  10,000/.  four  per  cent  bank  annuities  in 
satisGiction  of  the  two  legacies^ 

The  Defendants,  by  their  answer,  stated,  that  there 
was  not,  at  the  date  of  the  will,  any  stock  called  or 
known  by  the  name  of  the  4  per  cent  annuities,  save 
that  stock  in  which  the  testator  held  the  sum  of  59,650/. 
and  which  had  since  been  reduced  to  a  3j^  per  cent, 
stock;  and  that  there  was  not,  at  the  then  present 
time,  any  stock  known  or  called  by  the  name  of  the 
4  per  cent,  bank  annuities ;  for  that  the  only  stocks, 
which  yielded  a  dividend  of  4  per  cent.^  were  either  the 
sew  4  per  cent  annuities,  or  the  4  per  cent  annuities 
of  1826.  Under  these  circumstances,  they  submitted, 
that  the  legacies  would  be  well  satisfied  by  a  transfer 
of  12,500/L  and  10,000/.  three  and  a  half  per  cent 
aonoities. 

The  question  in  the  cause  was,  in  what  manner  and 
out  of  what  stock  these  legacies  were  to  be  satisfied. 

Mr. 

(a)  This  stock  was^  by  the  1 1  G.  4.  c.  13.^  reduoed  to  3^  per  cent 
fond. 
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Mr.  PresUm  and  Mr.  Wharrjfi  for  the  Plaintifis. 

These  legacies  are  not  specific  bequests  of  portions  of 
stock  which,  at  the  date  of  the  will,  were  standing  in  the 
testator's  name.  They  are  merely  general  legacies,  mea- 
sured in  quantity  by  a  certain  amount  of  stock  bearing 
4  per  cent,  interest,  instead  of  a  certain  number  of 
pounds  sterling.  There  existed  at  the  death  of  the  tes- 
tator, and  there  still  do  exist,  stocks  of  that  denomin- 
ation, and  bearing  that  rate  of  interest ;  and  the  execu- 
tors are  bound  to  purchase  a  sufficient  amount  of  one 
or  other  of  these  stocks  to  answer  llie  bequests.  The 
object  of  the  testator  was,  that  an  income  of  a  certain 
annual  amount  should  accumukte  during  the  lives  of 
his  daughters  respectively,  in  order  to  create  a  fiuid 
which,  at  their  deaths,  might  be  a  provision  for  their 
children. 


The  twentieth  section  *  of  the  5G.^.  c  1 1.,  provid- 
ing that  trusts,  affecting  the  4  per  cent.  bank,  annuities 

thereby 


*  That  section  enacts^  **  That 
all  trusts,  whether  created  by 
will  or  otherwise,  and  which  ex- 
isted either  in  the  whole  or  in 
part,  and  all  directions  contdned 
in  any  will  or  devise  or  testa- 
mentary paper  which  remain  un» 
executed  at  the  time  of  the  pass- 
ing of  this  act,  as  to  any  4  per 
cent,  annuities  which  may  under 
this  act  be  converted  into  5  J  per 
cenL  annuities,  or  as  to  the  pay- 
ment or  distribution  of  any  di- 
vidends thereon,  or  as  to  the 
transfer  of  any  such  annuities  in 
any  events  specified  in  any  such 
trusts  or  will  or  testamentaiy 
paper,    shall    extend    and    be 


deemed  and  construed  io  all 
cases  and  in  all  conrts  of  law 
and  equity  io  the  United  King- 
dom, or  elsewhere  in  any  do- 
minions or  territories  beloi^^g 
to  his  Majesty,  to  extend  and  to 
apply  to  aH  such  3^  per  cent 
annnities,  created  ia  lieu  of  aoy 
4  per  cent,  annuities,  subject  to 
or  affected  by  any  such  trusts  or 
devises  or  wills  or  testamentary 
papers,  for  all  purposes,  and  in 
ail  cases  in  which  such  trusts  or 
to  which  any  such  directions  can 
be  made  applicable:  Provided 
always,  that  in  all  cases  in  which 
any  proportions  or  parts  of  any 
such  4  per  cent,  annuities  are 

required 
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thereby  converted,  should  be  satisfied  by  an  equal  amount 
of  the  new  S^  per  cents.,  does  not  apply  to  the  present 
case;  that  clause  has  reference  only  to  trusts  which  then 
existed,  and  to  the  wills  of  testators  who  were  then  dead. 
Here  the  testator  lived  some  years  after  the  passing  of 
the  act. 


18  SO. 


Mr.  Bickersteih  and  Mr.  Hayter^  contrd. 

The  Court  will  look  at  the  state  of  the  testator's  pro- 
perty, as  it  was  at  the  date  of  his  will,  in  order  to  as* 
certain  his  intention.  Cdpoys  v.  Colpoys{a)y  Fonnereau 
T.  Pojfniz{p\  Jeacock  v.  Falkener{c)^  Selwood-  v.  Mild" 
mmf(d)^  Crone  v.  Oddl(e\  The  Attorney-General  v. 
Seriven  (g),  Doe  dem*  Jersey  v.  Smith,  {h)  This  testator, 
when  he  made  these  bequests,  was  possessed  of  a  large  sum 
of  stock,  which  was  accurately  described  by  the  words 
be  used .  those  words  could  not  at  that  time  be  descrip- 
Uveof  any  other  subject;  and  it  is  impossible  to  doubt 
that  what  he  meant  to  give  was  a  portion  of  that  subject 

which 


(c)  JiKT.  451. 

(h)  \Bro.CC.  472. 
(e)  1  Bro.  C.  C.  395. 

[d)  5  Vet.  506. 


(r)  1  BaU  4r  BeaUie,449. 
(g)  Decided  by  Lord  Eldon, 
but  not  reported. 

{h)  2  Brod.  4-  Bing,  5S5. 


nqdnd  to  be  transferred  under 
•By  meh  tnnts,  or  under  the 
provisions  of  or  directions  con- 
tained in  any  will,  devise,  or  tes- 
tmentary  paper,  or  any  propor- 
tion or  part  of  any  dividends 
ariangfrom  and  out  of  any  such 
4  per  cent,  annuities  are  required 
to  be  paid  or  distributed,  the 
transfer  of  a  like  amount  of  3| 
percent  annuities^  and  the  pay- 
nnnt  and  distribution  of  divi- 
liends  at  the  rate  of  3|  per  cent, 
instead  of  4  per  cent.,  upon  the 


capita],  shall  be  and  be  deemed 
and  taken,  in  all  courts  and  for 
all  purposes,  to  be  a  due  execu- 
tion of  such  trusts,  or  of  the  di- 
rections contained  in  any  will  or 
testanentaiy  paper,  and  shall 
fully  discharge  the  trustee  or  ex- 
ecutor or  executors  making  the 
same,  who  are  hereby  declared 
to  be  and  are  hereby  fully  in- 
demnified in  respect  of  such  ex- 
ecution of  any  such  trusts  and 
executorship  as  aforesaid.** 


Q3 
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wbich  he  had  thas  accurately  described,  —  a  portion  of 
that  stock  which  composed  the  principal  part  of  his 
fortune.  In  consequence  of  an  act  of  the  legislature, 
that  stock  has  been  converted  into  a  fund  of  a  different 
denomination,  and  bearing  a  different  rate  of  interest, 
so  that  the  executors  can  no  longer  do  the  veiy  thing 
which  the  will  prescribes ;  but  the  obligation  imposed  on 
them  will  be  best  and  most  fully  satisfied  by  giving  to  the 
legatees  that  stock  which  the  legislature  has  substituted 
for  the  identical  subject  which  the  testator  meant  to  give. 
It  is  true  that  an  equivalent  for  the  legacies  might  be 
found  in  tlie  new  4  per  cent,  bank  annuities ;  but  the 
testator  has  not  directed  any  such  stock  to  be  purchased: 
the  new  4  per  cent  bank  annuities  are  not  the  stocks 
which  he  has  given  or  meant  to  give.  This  will  does 
not  manifest  any  purpose  of  providing  a  yearly  income 
for  objects  of  the  testator's  bounty :  his  intention  was 
simply  to  create  two  fiinds,  which,  at  a  distant  time, 
were  to  be  divided  among  tlie  individuals  who  might 
then  come  within  a  given  description. 


The  Master  qfAe  Rolls  was  of  opinion,  that,  if  the 
consolidated  4  per  cent  annuities  had  remained  at  the 
death  of  the  testator  as  they  were  at  the  making  of  the 
villy  the  executors  might  have  satisfied  the  legSicy  by 
an  investment  either  in  the  new  4  per  cents,  or  in 
the  consolidated  4  per  cents. :  that,  the  latter  stock  being 
gone,  they  were  still  at  liberty  to  invest  the  legacy  in  the 
new  4  per  cents.;  and  that  the  legatees  were  entitled  to 
have  the  investment  made  in  a  stock  bearing  4  per  cent 
interest 


The  decree  was  as  follows :  — 

<*  His  Honor  doth  declare  that  the  investment  of  a 
Buffici^t  part  of  the  personal  estate  of  Joseph  Stadetij 

the 
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the  testator,  in  the  purchase  of  12,000/.  4  per  cent 
bank  annuities,  and  10,000/.  4  per  cent  bank  annntties, 
is  to  be  made  in  the  fund  called  the  new  4  per  cent 
annuities." 

Reg.  Lib.  1829  A.  808. 


PAYNE  V.  LOW. 


Rolls. 
Feb.S. 


'WPOVK  infaots,  the  children  of  a  weaver,  whose  wages 
''^  were  about  945.  a  week,  were  entitled  to  a  yearly 
income  of  14/.  Ss» 


A  petition  was  presented,  praying  that  die  dividends 
might  be  paid  to  the  father  for  their  maintenance :  and, 
on  bdudf  of  the  petitioners,  it  was  asked  at  the  bar, 
that,  in  consideration  of  the  smalluess  of  the  property 
and  the  poverty  of  the  parties,  the  order  might  be  made 
without  a  reference  to  the  Master. 


Dividends,  to 
which  infantii 
were  entitled, 
ordered,  with- 
out a  re- 
ference, to  be 
paid  to  their 
father  for  their 
maintenance; 
the  paKies 
being  poor, 
and  the  pro- 
perty of  small 
amount. 


The  Masteb  of  the  Rolls  made  the  order  without  a 
reference. 


Q* 
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Rolls. 

f,^l  BAKER  V.  BENT. 

A  reversion     fTlHE  bill  was  filed  to  set  aside  the  sale  by  the  Plab- 

depending  I 

upon  the  con-  tiff's  wife  and  her  former  husband,  of  her  reversion- 

tagency  of^^  ^^^^.y  j^terest  in  four  undivided  eleventh  shares  of  a  wharf 
fife,  who  was  and  adjacent  premises^  which,  at  the  time  of  the  con- 
yourt  oface  tract,  were  in  the  occupation  of  the  Defendant  as  tenant, 
and  a  bacne-  ^nd  had  ever  since  continued  to  be  in  his  occupation, 
witbcmtusue,  The  relief  was  prayed  on  the  ground*  that  the  purchaser 
it  not  the  sub-  jj^j  uqj.  given  the  fair  value  for  the  property « 

mate  or  cal* 

^^'^t^th  '^^^  reversion,  which  was  the  subject  of  the  sal^  was 

purchaser  of     expectant  on  the  death  of  James  Roby^  who  was  tenant 

^rioL^ln'his    ^^^  '^^^>  '^^  ^°  failure  of  his  issue  male^  and  was  to  be 

treaty  with  reduced  to  less  than  the  four  eleventh  shares,  in  the 
the  vendor,  ,  ri*i**  ri  c.i_        i.*- 

proposed  to      event  of  his  leaving  issue  female,  or  of  there  being  issue 

^2?*^®  of  his  sister  Elizabeth  Rdby.  In  1 8 1 7»  JoMnes  Eoby  was  un- 
reversion  in  married,  and  had  no  issue,  and  was  six^jr-three  years  of 
res[Mectofsuch  ^^^     jjj^  sister,  also,  who  was  only  four  years  younger, 

and  the  treaty  had  no  issue,  and  was  unmarried. 

having  been 

concluded 

upon  that  The  female  Plaintiff  was  at  that  time  the  wife  of  a 

Court,  as         person  who  had  been  a  writing  clerk  in  a  solicitor's 

between  tlie|    office,  but,  in  consequence  of  the  loss  of  siirht,  had  been 

vendor  and        ^  Z  '.u\  i  rr     ii.     j 

purchaser, will  for  some  time  without  any  regular  means  of  livelihood; 

value  the  con-  ^^^  ^j^^  ^^^  j^^j.  family  were  in  extreme  distress.    In 

tingency  "^ 

accordingly.      March  1817,  a  proposal  on  her  behalf  was  made  to  the 

Defendant,  to  purchase  her  reversionary  interest ;  and  be, 
after  some  correspondence,  agreed  to  give  550/L  for  it 
This  treaty  proceeded  on  the  supposition  that  the  re- 
version was  not  subject  to  any  contingency,  but  was  to 
take  effect  absolutely  on  the  death  of  the  tenant  for  life. 
In  July  1817,  the  abstract  of  title  was  delivered;  and, 

the 
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the  mistake  as  to  the  nature  of  the  interest  being  dis-  1830. 
covered,  the  Defendant  stated,  that,  in  consequence  of 
the  contingency  to  which  the  reversion  was  subject,  he 
should  give  only  one  half  of  the  sum  he  had  before 
offered.  On  the  2d  of  August  the  agreement  was  signed, 
fixing  the  price  at  275/. ;  and  it  was  shortly  afterwards 
carried  into  effect. 

Elixabeth  Roby  died  in  1821  ;  James  Roby^  the  tenant 
for  li£^  died  in  1822 ;  and  the  reversion  then  fell  into 
possession. 

The  present  bill  was  not  filed  till  1828;  but,  in  the 
intervening  period,  many  applications  had  been  made 
to  the  Defendant  to  give  up  hia  purchase. 

In  1817,  the  Defendant  occupied  the  entirety  of  the 
premises  at  a  rent  of  220^.  165.,  which  was  at  the  rate 
of  80^.  6s*  for  four  elevenths.     In  the  negotiation  for  the 
purchase,  his  solicitor,  in  a  letter  written  by  his  request 
to  the  Plaintiff's  agent,  stated  the  proportion  of  the  rent 
paid  for  four  elevenths  to  be  only  70/.     But  the  bill  did 
not  charge  that,  in  the  treaty,  there  had  been  any  mis- 
representation of  the  rental.     On  the  death  of  the  tenant 
for  life  in  1822,  the  Defendant  took  a  new  lease  of  the 
other  undivided  shares  of  the  premises,  at  a  yearly  rent 
which  was  at  the  rate  of  about  152/.  for  four  elevenths. 
But  he  alleged  by  his  answer,  that  he  was  induced,  by 
local  and  personal  circumstances,  to  give  for  the  shares 
not  purchased   by   him   a   rent   exceeding  the  actual 
value. 

Several  witnesses  were  examined  as  to  the  value  of 
the  reversionary  interest  in  the  premises,  subject  to  the 
contingency ;  and  all  agreed  in  representing  it  as  greatly 
more  than  the  price  which  had  been  paid.  Putting 
aside  the  contingency  of  issue  of  the  tenant  for  life  or 

his 
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18S0.       h!s  sister,  the  reversion  of  the  Plaintiff's  four  eleventht 

*^  '    -  "         was  estimated  as  worth,  in  1817,  about  2600/* 
Baesk 

V. 

Bknt.  ]^r.  Pemberton  and  Mn  Moore^  for  the  Plaintiff. 

It  is  the  settled  law  of  the  Court,  that  the  purchase 
of  a  reversion  cannot  be  sustained,  unless  the  purchaser 
shews  that  be  gave  the  full  value  for  it.  Gawland  v.  De 
Faria  (a),  Hincksman  v.  Smith,  {b)  Here,  not  only  has 
the  purchaser  failed  to  prove  that  he  has  given  the  full 
value,  but  the  negative  is  clearly  made  out.  In  fiurt, 
for  275/.,  paid  partly  in  1817  and  partly  in  1818,  be 
acquired,  from  1822,  the  absolute  fee  of  property  worth 
upwards  of  150/.  a  year.  The  mere  statement  of  the 
transaction  shews  that  it  comes  within  the  class  of  con- 
tracts which  this  Court  will  not  permit  to  stand. 

Besides,  it  is  clear  that  advantage  was  taken  of  the 
distressed  situation  of  the  vendors,  and  their  want  of  ac* 
curate  information  concerning  the  value  of  the  property. 
In  the  negotiation,  the  solicitor  of  the  Defendant  repre- 
sented to  them  that  the  rent  paid  for  the  share  of  the 
premises  to  which  their  interest  extended  was  only  *JQL 
a  year ;  and  the  contract  must  have  proceeded  on  their 
belief  that  his  representation  was  true.  In  &ct,  the 
proportion  of  the  rent  for  the  four  elevenths  was  up" 
wards  of  80/.  Thus,  a  reversion  of  802.  a  year  was  sold 
under  a  notion,  infused  by  the  purchaser  into  the  mind 
of  the  vendor,  that  it  was  a  reversion  of  only  70/.  Such 
a  misrepresentation  affords  in  itself  a  sufficient  ground 
for  setting  the  sale  aside. 

Mr.  Bickersteth  and  Mr.  BeameSf  for  the  Defendant 

The  bill  does  not  allege  that  there  was  any  misre- 
presentation by  the  Defendant,  or  that  the  vendor  was 

ignorant 

(a)  17  Km.  so.  {&)  5RUU.43S. 
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Ignorant  of  tbe  actual  amount  of  the  rent:  in  iact»  she        18S0. 
had  in  her  possession  a  copy  of  an  answer  filed  in  1814 
by  the  tenant  for  life  to  a  bill  in  Chanoery,  in  which  the 
rent  paid  by  BetU  was  accurately  stated. 

The  ordinary  principle  cannot  be  applied  to  a  case 
like  thisy  because  it  is  impossible  to  estimate  the  value 
of  die  contingency  on  which  the  reversion  was  expectant. 
The  value  of  a  reversion,  to  take  effect  on  the  death  of 
a  person  of  a  given  age,  is  a  matter  of  calculation ;  but 
there  is  no  arithmetic,  which  can  estimate  the  probabi- 
lity, whether  a  certain  individual  will  marry  or  not,  and 
whether,  if  he  marries,  he  will  have  issue*  The  Court 
cannot  set  a  value  on  such  a  condngency ;  and,  there- 
fore^it  cannot  interferewith  the  transaction,  on  the  ground 
that  the  full  value  was  not  paid, 

Mr.  Pembertofij  in  reply. 

There  is  no  authority  which  says,  that  the  general 
rule  with  respect  to  the  sale  of  reversions  does  not  apply 
to  reversions  expectant  on  failure  of  issue  of  this  or  that 
person.     In  an  unreported  case  of  Whichcotey.  Graham^ 
the  sale  of  such  a  reversion  was  impeached,  on  the 
groond  that  the  full  value  was  not  given  for  it     The 
Master,  to  whom  a  reference  on  the  subject  of  the  value 
was  directed,  reported  that  it  was  worth  a  certain  sum, 
which  was  very  little,  though  somewhat,  below  the  price 
actnally  paid.     The  Court,  deeming  the  difference  too 
iocoDsiderable  to  bring  the  case  within  the  rule,  refused 
to  set  aside  the  transaction ;  and,  on  an  appeal,  the  de- 
cree was  affirmed  by  the  present  Liord  Chancellor :  but 
DO  person  attempted  to  say  that  the  doctrine  of  under 
valae  was  not  applicable  to  a  dealing  for  a  reversion  ex* 
pectant  on  a  failure  of  issue.*     There  is,  no  doubt, 

more 

*  In  HenUy  t.  Axe  (s  Bro,  C.     bill  was  filed  to  let  asicle  the  sale 
Cir.and  2  5tcMiM.  141.  n,),thc     of  a  revernonary  bterest  ex- 
pectant 


sss 


CASES  IN  CHANCERY. 


1890. 


more  difficolty  in  estimating  the  yalac  of  such  reversionsy 
than  where  the  contingency  is  mere  matter  of  arithme- 
tical computation  :  but,  still,  they  are  bought  and  sold ; 
their  value  is  estimated  defactOy  and  is,  therefore,  capable 
of  estimate.  In  the  present  case  the  Court  has  no  oc- 
casion to  perplex  itself  as  to  the  value  of  the  condngency, 
so  far  as  that  value  depended  on  the  possibility  of  the 
existence  of  such  issue  as  would  exclude  the  reversioner; 
for  the  Plaintiff  has  himself  furnished  the  rule  by  which 
that  contingency  is  to  be  estimated.  When  he  consi-' 
dered  the  reversion  to  be  a  reversion  certain,  expectant 
on  the  death  of  James  Bobyy  he  was  willing  to  give 
550/. ;  when  he  discovered  the  contingency  to  which  the 
interest  was  subject,  he  reduced  his  offer  to  one  half  of 
that  sum.  We  have,  therefore,  his  admission,  that  the 
contingent  reversion  was  worth  one  half  of  what  would 
have  been  its  fair  price,  if  it  had  been  an  absolute  re- 
version, expectant  on  the  death  of  James  JRoby.  The 
value  of  the  absolute  reversion  is  a  matter  of  strict  cal- 
culation; and,  consequently,  the  value  of  the  contingent 
reversion,  at  least  as  against  this  Defendant,  may  be 
ascertained  accurately. 


Besides,  even  if  it  were  impossible  to  ascertain  the 
value  of  *a  reversion  dependent  on  a  particular  con- 
tingency, it  might  nevertheless  be  shewn  that  it  was 
sold,  and  must  have  been  sold,  for  less  than  it  was  fiurly 
worth.  Admit  that  no  computation  can  be  made  of  the 
fair  price  of  a  reversion  of  80/.  a  year,  expectant  on  the 

death 


pecUmt  on  the  decease  of  the 
plaintifli'  uncle  without  issue. 
On  the  application  of  the  de- 
fendantSy  and  with  the  consent 
of  the  plaintiffs,  a  reference  as 
to  the  adequacy  of  the  consider- 
ation was  directed;  the  ^fa8ter 
reported  in  favour  of  the  de- 


fendants; and,  exceptions  to  the 
report  being  over-ruled,  the  bill 
was  finally  dismissed.  See  also 
Ex  parte  Tindal  m  the  Matter  of 
Cfibbins,  {Montagu  and  Mite- 
arthur,  415.,]  and  Ex  parte  Eagie 
m  the  MaUer  rf  GiUms,  {ibid. 
4flS0 
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death  of  James  Boijf  and  of  bis  sister  without  issue,  still  laSO* 
it  b  certain  that  such  a  reversion  must  be  worth  more 
than  a  similar  reversion  of  70/.  a  year,  and  worth  less 
than  a  similar  reversion  of  150/.  a  year.  Now,  the  sale 
proceeded  on  the  supposition  that  the  rent  of  four 
elevenths  of  the  premises  was  70/.  a  year,  when,  in  fiict, 
it  was  sol.  a  year.  And  even  if  the  vendor  had  been 
aware  that  the  rent  paid  under  the  existing  lease  was 
at  the  rate  of  80^  a  year,  ha  would  not  have  been  treat* 
iiig  on  the  basis  of  the  fiiir  value  of  the  property ;  fiur, 
within  five  years  from  the  date  of  the  contract,  the  De- 
fendant took  a  lease  of  other  undivided  shares  of  the 
premises,  at  a  rent  which  was  nearly  double  of  that  rate. 
It  is  impossible,  therefore,  that  a  fair  price  could  have 
been  given  for  this  reversion,  because  the  treaty  pro- 
ceeded upon  an  estimate  of  the  yearly  value  of  the  pro- 
perty which  was  far  below  the  truth. 

lie  Masteb  rf  the  Roixs. 

The  probability  that  a  bachelor  of  sixty-three  will 
many  and  have  issue,  depending  upon  the  peculiar 
babits  and  disposition  of  the  party,  and  the  accidents  of 
life,  is  not  the  subject  of  estimate  or  calculation ;  and  I 
put  out  of  my  consideration  all  evidence  which  affects 
to  set  a  value  on  that  contingency. 

The  Plaintifis  have  not  in  their  bill  alleged  that  there 
was  any  misrepresentation  with  respect  to  the  rental. 
If  it  had  been  alleged,  the  Defendant  might  have  ex- 
plained and  disproved  it.  I  cannot,  therefore,  infer 
misrepresentation  merely  from  the  expression  used  in 
the  letter  of  the  Defendant's  agent. 

\ 

It  appears  that,  on  the  death  of  the  tenant  for  life  in 
1822,  the  Defendant  agreed  to  pay  the  other  proprietors 

a  rent 
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18S0.       a  rent  for  their  shares  at  the  rate  of  150L  for  four 
elevenths.     He  asserts  that  this  was  much  more  than 
the  actual  market  value,  and  it  may  have  been  so;  but  it 
certainly  afibrds  a  presumption,  that,  at  the  time  of  the 
contract,  the  premises  were  worth  more  than  the  exist- 
ing rent  of  220/.,  and  aflTords  a  strong  ground  for  an 
inquixy,  what  was  the  value  of  the  reversion  of  the 
female  Plaintiff  at  the  time  of  the  agreement  ?  I  mean 
the  value  of  the  reversion  without  regard  to  the  condn- 
gency ;  for  though,  generally  speaking,  such  a  condn- 
gency,  as  I  have  already  stated,  is  not  the  subject  of 
esdmate  or  calculadon,  yet,  in  this  pardcular  cas^  die 
Defendant  has  himself  furnished  a  rule  by  which  to 
estimate  that  contingency.     At  the  beginning  of  the 
treaty,  the  Defendant  was  not  aware  that  such  a  con- 
dngency  existed,  and  he  put  a  value  upon  the  Plaintiff's 
share,  as  if  the  reversion  were  certainly  to  take  eflfect 
upon  the  death  of  the  tenant  for  life.     When  he  after- 
wards   discovered    the    contingency,  he   proposed  to 
deduct  one  half  of  the  sum  he  bad  just  ofiered ;  and 
that  proposal  was  ultimately  the  basis  of  the  agreement 
He  was  well  acquainted  with  the  tenant  for  life,  who 
was  his  landlord;  and,  his  proposal  admitting  that, 
under  all  the  circumstances,  one  half  of  the  value  of  the 
reversion  was  a  fair  deduction  in  respect  of  the  contin- 
gency, he  cannot  complain  that  the  Court  adopts  the 
rule  whieh  governed  his  own  conduct  in  the  treaty. 

Upon  the  whole^  therefore,  I  think  the  justice  of  the 
case  will  be  reached  by  referring  it  to  the  Master  to 
inquire  and  state  what  was  the  value  of  four  elevenths 
of  the  reversion  at  the  time  of  the  agreement,  supposii^ 
it  had  been  to  take  effect  certainly  at  the  death  of  the 
tenant  for  life,  and  by  declaring  that  one  half  of  sach 
talue  is  to  be  deducted  in  respect  of  the  conungency. 

In 
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Id  this  case,  five  years  elapsed  after  the  agreement, 
and  before  the  death  of  the  tenant  for  life,  without  issue^ 
and  no  complaint  was  made  on  the  part  of  the  Plain- 
tiffiy  who  appear  not  to  have  disputed  the  contract^  until 
the  contingency  happened  in  their  favour.  I  give  no 
costs,  therefore,  to  the  hearing;  and  shall  reserve  tlie 
consideration  of  further  directions  and  subsequent  costs, 
until  after  the  Master  shall  have  made  his  report. 


DOVE  V.  EVERARD. 


R0LL84 

Feb,  11. 


npHE  testator,  who  was  a  fiulner,  appointed  Everard  If  one  of  two 
and  Manly  his  trustees  and  executors.    At  a  meet-  ^rals^'and 

iDff  of  the  fiunily,  held  immediately  after  the  testator's  executon  dis^ 

claims  and 
death,  Eocrard  stated,  that,  as  he  was  a  creditor  of  the  renounces^ 

deceased,  he  had  better  not  act,  and  it  was  agreed  that  ^^  a^rwards 
'  -y  *D  pogiesset  bun<rf 

die  opinion  of  counsel  should  be  taken  on  the  point,  self  of  assets 

Counsel  advised  him  not  to  act;  and,  on  the  2l5t  of  ^[he^Sber 

Pdnuayy  he  executed  a  deed  of  disclaimer  as  to  the  real  who  has  ao- 

estate,  and  renounced  probate  in  the  ecclesiastical  court.  ^^  ^^^ 

However,  as  Manbyj  who  alone  proved  the  will,  was  P^7^^* 

noaoquainted  with  the  management  of  farming  stock,  or  not'thereby 

with  its  value,  Everard  took  an  active  part  in  the  con-  ^'^^^uf ^ 

Ternon  of  the  assets  into  money  s  but  he  stated,  that  he  a  trustee  and 

did  so  merely  as  the  agent  of  Mahby;  and  that  he  paid  ^l^t^ot  to 

to  him,  or  applied  according  to  his  direction,  and  ac-  be  made  a 

cooDted  to  him  for,  all  the  monies  which  had  thus  come  niit  for  the 

into  bis  hands.  administwtioi* 

of  the  estate. 

'  Under  these  circumstances  Everard  had  been  made  a 
party  defendant  to  a  suit  for  the  administration  of  the 
assets;  and  the  question  was,  whether  he  was  a  neces- 
sary or  proper  party. 

Mr. 


23S 


CASES  IN  CHANCERY. 


1830. 


Mr.  Treslaoe^  and  Mr.  Skirraw^  for  the  PlaintiiF,  cited 
Ready.  Truelove{a)j  and  contended,  that  Everard^  having 
possessed  himself  of  the  assets,  became  accountable  as 
executor  and  trustee,  notwithstanding  his  disclaimer  and 
renunciation,  and  that  it  was  not  competent  to  him  to 
refer  his  possession  to  his  supposed  delegated  character 
of  agent. 


Mr.  Bickersteth  and  Mr.  Rolfe^  contra^  submitted,  that 
Everard  had  intermeddled  with  the  assets  only  as  the 
agent  of  Manby^  to  whom  alone  he' was  accountable,  and 
not  to  Manbj/s  cestuisqtie  trust. 

The  Master  of  the  Rolls  was  of  opinion  that 
Everard  had  not  acted  as  trustee  and  executor;  and 
that  he  ought  not  to  have  been  made  a  party.  The  bill 
was  therefore  dismissed  as  against  him  with  costs. 

(ff)  AnMer,  ^17, 


Rous. 

WlMratbe 
trust  is  too- 
vague  for  the 
Court  to 
execute,  the 
next  of  kin 
are  entitled. 
A  testatrix 


FOWLER  V.  GARLIKE. 


QARAH  HATRELL,  after  bequeathing  to  Bennett 
Garlike  SCO  guineas,  and  to   Tkomtis  Br&ame  100 


guineas,  and  giving  legacies   to  various  persons  who 

were  distantly  related  to  her,  disposed  of  the  residue  of 

her  property  in  the  following  manner: —  **  And  whereas 

bequeaths  tbe   I  have  the  power  to  dispose  by  will  of  the  sum  of 

prapercyto       2000/.,   which   my   executors   will   be   entitled  at  my 

her  executors,  decease  to  receive  from  the  executors  of  Mr.  Thomas 

upon  trust  to  - 

dispose  of  the  Hdtrdl 

same  at  such 

times  and  for  such  purposes  as  they  should  think  fit ;  it  being  her  intention  that 

the  distribution  thereof  should  be  left  entirely  to  their  discretion :  Held,  that  the 

executors  were  trustees  of  the  residue  of  the  property  for  the  next  of  lun  of  the 

testatrix. 
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HatnU  of  NewcasUe^wider^lAfne :  now  I  do  hereby  direct 
that  the  annual  interest  or  dividends  thereof  shall  be 
paid  and  applied,  at  the  discretion  of  my  executors, 'to 
and  Ibr  the  use  of  my  sister,  Mrs.  Dcroihf  HaireB^ 
dariDji^  her  life;  and  as  to  the  said  principal  sum  of 
3000&  (subject  to  such   my   said   skter's  life*interest 
therein),   and  all  and  singular  other  my  estate  and 
effects  whatsoever  and  wheresoever,  real  and  personal, 
not  hereinbefore  disposed  of,  and  every  part^  share,  or 
interest  therein  respectively,  of  or  to  which  I  now  am, 
or  at  the  time  of  or  immediately  before  my  decease 
shall  be,  possessed  or  ^ititled,  in  possession,  expectancy, 
or  otherwise  howsoever,  or  whereof  I  have  the  power  to 
dispose  in  any  wise,  I  give,  devise,  and  bequeath,  limit, 
appoint,   and   dispose  of  the  same  and  every  parcel 
thereof  respectively,  to  the  said  William  Bennet  Garlike^ 
and  Reverend  Thomas  Brmonf  to  hold  to  them,  their 
heirs,  executors,  and  administrators,  according  to  the 
nature  and  tenure  of  such  property,  upon  trust  to  dis- 
pose of  the  same  at  such  times  and  in  such  manner, 
and  for  such  uses  and  purposes  as  they  shall  think  fit^ 
it  being  my  will  that  the  distribution  thereof  shall  be 
left  entirely  to  their  discretion/'     She  then  appointed 
GarUke  and  Brown  her  executors,  empowering  her  said 
tnistees  and  executors  to  convert  all  her  property  into 
money,  and  to  invest  the  proceeds  on  securities,  which 
they  were  to  vary  at  pleasure,  and  directing  that  each 
sboold  be  accountable  only  for  his  own  receipts. 

The  bill  was  filed  by  persons  to  whom  legacies  had 
been  given,  claiming  to  be  entitled  beneficially,  as  next 
of  kin  of  the  testatrix,  to  the  residue  of  her  property. 

Mr.  Tinneif  and  Mr.  Skirrow^  for  the  Plaintiffi. 

It  is  evident  from  the  language  of  the  will  that  Garlike 
and  Brawn  were  not  to  take  the  residue  beneficially ; 

R  they 


18S0. 
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they  were  to  be  trustees  for  some  person  or  other,  and 
for  some  purpose  or  another:  but  who  those  persons 
are,  or  what  that  purpose  is,  the  testatrix  has  not  ex- 
plained. The  objects  of  the  trust  being  thus  left  un- 
certain, the  residue  must  be  considered  as  not  disposed 
of,  and  will  go  to  the  next  of  kin.  Fezei/  v.  Jamson  (a), 
Morice  v.  The  Bishop  of  Durham  (i),  James  v.  Allen,  (c) 

Mr.  Bickersteth  and  Mr.  Turner^  for  the  Defendants  ia 
the  same  interest. 

Mr.  Pemberton  and  Mr.  Chandless,  for  Garlike  and 
Brawn, 

In  the  cases  cited  some  object  of  benevolence  or 
charity  was  pointed  out  distinctly.  Here,  to  use  the 
words  of  Sir  William  Grants  in  Gibbs  v.  Sumsey  (d\ 
we  have  "  nothing  but  a  purely  arbitrary  power  of  dis- 
position, according  to  a  discretion  which  no  Court  can 
either  direct  or  control."  "  It  is  not  to  be  contended," 
adds  that  great  Judge,  *^  that  if  the  words  were,  *  to  be 
disposed  of  according  to  their  discretion,'  that  would 
have  qualified  the  preceding  gift."  This  is  almost  in 
terms  the  case  which  Sir  W,  Grant  contemplated. 


The  words  of  the  bequest  give  the  absolute  beneficial 
interest  to  the  executors :  they  are  to  dispose  of  the 
residue  for  such  uses  as  they  shall  think  fit ;  the  distri- 
bution of  it  is  left  entirely  to  their  discretion.  Such 
powers  amount  to  a  complete  right  of  property,  and 
words  so  express  must  exclude  any  trust  for  the  next 
of  kin.  What  is  there  to  hinder  a  testator  from  giving 
his  property  to  such  persons  or  person  as  a  certain 
individual  shall  think  fit  to  select  ?     *^  Supposing,"  says 

Sir 


(a)  1  Sim.  4*  Stii.  69. 

{b)  9  Vet,  399.   10  Ves,  522. 


(c)3  Mer.  17. 

(d)  2  Vet.  i  B.  897. 
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Sir  William  Grant,  in  Gibbs  v.  Rumsey  {a\  ^^  the  testatrix 
after  this  gift  to  the  executors,  had  requested  them  to 
give  the  residue  to  such  persons,  and  in  such  manner, 
as  they  may  think  proper  and  expedient,  there  would 
have  been  no  trust,  notwithstanding  the  words,  on  ac« 
count  of  the  uncertainty  of  the  object  It  is  said  the 
testatrix  meant  the  executors  to  give  this  property  to 
somebody,  and  not  to  enjoy  it  themselves:  but  that 
might  be  said  in  every  case  of  a  bequest  to  give  to 
objects  not  distinctly  specified,  and  in  every  case  of  a 
general  power  of  appointment.  It  would  be  necessary 
to  show  that  these  executors  not  only  cannot  enjoy  it 
themselves,  but  have  no  right  to  appoint  it  to  others ; 
as,  whether  they  have  the  absolute  property  or  only  a 
power  to  appoint  the  residue,  still  the  claim  of  the  heir 
or  next  of  kin  is  premature,  until  it  shall  be  seen  whe- 
ther  any  appointment  will  be  made.  It  was  insinuated 
in  the  argument  that  this  was  probably  a  secret  trust  for 
charity.  If  that  were  so,  it  would  be  void  :  but  there  is 
nothing  in  the  case  entitling  me  to  form  such  a  con- 
closion.  Therefore  neither  the  heir  nor  the  next  of  kin 
has  a  right  to  call  upon  the  executors  to  account  for 
the  residue."  These  dicta  of  Sir  William  Grant  dispose 
of  the  present  question. 


1830. 


However,  if  it  be  considered  that  there  is  in  this  will 
enough  to  indicate  nn  intention  that  the  executors  were 
to  apply  the  property  to  purposes  of  charity  and  bene- 
volence, they  will  be  most  ready  to  concur  in  such  an 
employment  of  the  funds  either  under  the  direction  of 
the  Court  or  in  the  exercise  of  their  own  discretion. 


The  Master  of  the  Rolls  was  of  opinion  that  this 
was  a  plain  trust,  but  too  uncertain  for  a  court  to  exe- 
cute, and  declared  the  next  of  kin  entitled  to  the  re- 
siduary estate. 

(a)  2  Ve$.  4*  B,  S98. 

R  2 
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^^"^-  WATSON  V.  REID. 

Feb,  18. 

tSi^ridor^^'  TN  jMn^  1826,  the  Defendant  entered  into  a  contract 
having  notice  -■-  to  purchase  some  houses  from  the  Plaintiff.  An 
chaser th£       abstract    was   delivered;    and   a   correspondence  with 

the  latter         respect  to  the  tide  took  place.     But,  on  the  7di  of 

abandoned  hw        '^  ,      -rv  r     j 

contract,  did     Jpnl  1827,  the  Defendant  gave  notice  to  the  vendor 

bUl  forspe-  ^*'  ^^  objected  to  the  title,  and  abandoned  the  con- 

cific  perform-  tract;  and,  on  the  1st  o{  Men/  following,  he  demanded  a 

a'yiNir'arter-  return  of  his  deposit.     The  Plaintiff  refused  to  return 

wards :  the  the  deposit,  but  did  not  take  any  steps  to  enforce  the 

missed  on  the  contract  until  the  25th  of  April  1828,  when  he  filed  his 

ground  of  un-    jjiU  for  a  specific  performance, 
reasonable  '^  "^ 

delay. 

Mr.  HayieTf  for  the  Defendant,  submitted,  that  a 
vendor,  who,  after  the  purchaser  had  given  nodce  that 
he  abandoned  the  contract,  allowed  so  long  a  period  to 
elapse  without  taking  any  step  to  enforce  performance^ 
was  not  enutled  to  the  assistance  of  a  court  of  equity, 
and  ought  to  be  lefl  to  his  remedy  at  law.  The  in- 
activity of  the  vendor  might  further  be  considered  as 
acquiescence  in  the  abandonment  of  the  contract :  and 
the  situation  of  the  purchaser  might  have  been  mate- 
rially different,  if  the  attempt  to  compel  the  performance 
of  the  contract  had  been  made  without  delay. 

Mr.  Preston  and  Mr.  Ching^  contra* 

It  is  of  course  that  there  should  be  a  reference  of  the 

title  to  the  Master.      Never  till  now  was  it  suggested, 

that  a  vendor,  who,  instead  of  rushing  Instantly  into  a 

auit,  waited  for  nine  or  ten  months  before  he  took  that 

step,  thereby  lost  his  right  to  the  assistance  of  b  oooft 

of 
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afeqaky.  As  die  vendor  was  always  ready  and  willii^ 
to  perform  the  comtTBCtf  and  to  make  a  good  tide  to 
tbe  premises,  ^e  notice  of  abandonment  was  of  jio 
avail  Delay  may  with  more  reason  be  imputed  to  the 
piircbaser»  who  has  not  attempted  to  enforce  the  return 
of  his  deposit,  than  to  the  vendor,  who  allowed  a  year 
to  elapse  before  he  filed  his  UilL 


SS7 


1»$0. 


Tie  Master  tf  the  Rolls  dismissed  the  bill  with 
costs,  on  the  ground  of  unreasonable  dday  in  filing  it* 


BARTON  V.  TATTERSALL.  Rolls. 

Feb.  15.  23. 

i^Nthe  14th  of  September  1814,  Philip  Jacobs  took  A  person,  who 

^  the  benefit  of  the  act  then  in  force  for  the  relief  of  JI*'*  ^J'®?,?® 

benefit  of  the 

insolvent  debtors,  and  was  discharged  by  the  insolvent  act  tor  the 
debtors*  court.     The  schedule,  which  on  that  occasion  J[^iv*ent  *"" 

was  annexed  to  his  petition,  enumerated  debts  due  to  ciebtors,  first 

j-«-  J-.  1  .-         •       I       in  1814,  and  a 

sixty-seven  dinerent  creditors,  and   amounting  in  the  second  time  in 

whole  to   2280/.,   and   specified   assets   amounting  to  is^o,  diedia 
L  J     .        1     -    rr.1  1        .  .       1826,  leaving 

between  3/.  and  4/.  only.     The  usual  assignment  to  the  assets  more 

provisional  assignee  was  executed.  for°he*a' -°' 

ment  of  all 
On  the  22d  of  February  1820,  Jacobs  was  again  dis-  which  he  had 

charged    under   the   acts   for   the   relief   of   insolvent  contracted 
J  ,  1    .  .1  .  •  .  1    subsequently 

debtors,  entered   into  tbe  requisite   recognizance,   and  to  his  second 

executed  the  usual  assignment  to  the  provisional   as-  insolvency: 

signee.       That  the 
assets  ought 
to  be  applied  in  payment  first  of  these  subsequent  debts ;  and,  secondly,  of  the  debts 
ichedulea  under  the  second  insolvency;  and,  thirdly,  of  tbe  debts  scheduled  under 
tbe  first  insolvency : 
That  a  court  of  equity  had  jurisdiction  so  to  administer  the  fund :  and 
That  the  right  of  the  creditors  to  such  relief  was  not  affected  by  the  statute  of 
Hmitations. 

RS 
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1830.       signee.     The  debts  scheduled  on  that  occasion  amoiinted 

*^„"'   -'      to  nearly  1000/.,  and  the  assets  to  about  14/.     He  sub- 
dabltov 

t^.  sequently  acquired  considerable  property,  but  paid  none 

Tattebsall.  Qf  ^hg  debts  contracted  previously  to  either  of  bis  in- 
solvencies; and  he  died  on  the  4th  of  December  1826^ 
leaving  assets  of  such  an  amount,  that  there  would 
remain  a  considerable  surplus,  after  all  his  debts,  in- 
curred since  the  22d  of  Februaty  1820,  were  satisfied. 

The  Plaintiff  was  a  creditor  of  Jacobs  under  each  of 
the  insolvencies,  and  under  each  of  them  had  been 
appointed  assignee  of  his  estate  in  trust  for  the  creditors. 
The  bill  was  filed  against  Jacobs*s  executor,  in  order  to 
have  the  surplus  of  the  assets,  after  payment  of  the  debts 
contracted  by  Jacobs  since  his  last  discharge,  applied 
towards  the  satisfaction  of  the  debts  set  forth  in  the 
schedules  of  the  insolvent. 

Mr.  Pemberton  and  Mr.  Parker^  for  the  bill. 

The  53  G.  3.  c.  102.  created  the  Court  for  the  relief 
of  insolvent  debtors :  and,  by  the  tenth  section,  the  court 
is  directed  to  order  an  engagement  to  be  executed  by 
the  petitioner,  seeking  the  benefit  of  the  act,  "  to  pay  so 
much  of  the  just  debts  and  demands  of  the  several 
persons  against  whom  such  prisoner  shall  by  such  court 
be  adjudged  entitled  to  the  benefit  of  this  act,  as  shall 
not  be  paid  out  of  the  estate  and  effects  to  be  conveyed 
and  assigned  by  such  prisoner  for  such  purpose,  in  case 
he  or  she  shall  at  any  time  thereafter  be  enabled  to  pay 
such  debts  and  demands,  or  to  pay  such  part  or  parts 
thereof  as  he  or  she  shall  be  able  at  any  time  to  pay, 
&c. ;  and  judgment  shall  thereupon  be  entered  in  such 
court  against  such  prisoner,  in  pursuance  of  such  en« 
gagement,  which  judgment  shall  and  may,  if  the  court 
shall  so  order,  be  executed  against  the  future  estate  and 
effects  of  such  ^  prisoner,   real   and   personal,  as  such 

court 
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court  sliall  direct,  and  shall  bind  the  assets  of  such        1880. 
prisoner,  real  and  personal,  in  the  hands  of  his  heirs,      i.     '   ~' 
executors,  and  administrators,  for  the  full  amount  of  the  v. 

debts    and  demands  aforesaid  which  shall  remain  un-      ^t^m^"*- 
satisfied,  or  so  much  of  such  debts  and  demands  as 
the  said  court  shall  be  of  opinion  ought  to  be  satisfied, 
and   execution  shall   be   had   upon  such  judgment  in 
sudtk   and  the  same  manner  as  execution  may  be  had 
npon  a  judgment  in  the  Court  of  King's  Bench.'*     This 
danse  keeps  the  debt  in  full  force  against  the  assets  of 
the   debtors ;  and  the   creditor  must  have  the  same 
remedies  against  the  assets,  as  if  the  debtor  had  not 
been   discharged    from    his    personal    liability.      The 
54  G.  3.  c.  28.,  which  came  into  operation  on  the  10th  of 
December  1818,  was  passed  in  order  to  amend  the  pre- 
ceding act ;  and  the  fourteenth  section,  after  repealing  the 
clause  which  required  the  prisoner  to  execute  an  engage- 
ment, enacts,   that,  "  instead  thereof,  the  court  shall  re- 
quire such  prisoner  to  enter  into  a  recognizance  to  the 
King's  Majesty  for  the  full  amount  o(  such  debts,  and  it 
shall  belawful  for  any  creditor  or  creditors  of  such  prisoner 
from  time  to  time  to  apply  to  the  said  court  to  have  such 
recognizance  put  in  suit,  and  the  same  shall  be  put  in 
suit  in  pursuance  of  the  order  of  the  said  court  for  that 
purpose,''  &c. 

It  is  clear  that  the  statute  of  limitations  cannot  run 
against  the  scheduled  creditors  of  an  insolvent  who  is 
discharged  under  these  acts.  The  person  of  the  debtor 
is  protected  ;  but  his  property,  however  remote  the  time 
at  which  it  may  be  acquired,  continues  liable  to  answer 
the  demands  of  his  creditors.  The  mere  existence  of 
the  judgment,  as  a  security  for  all  the  creditors,  would 
prevent  tlieir  debts  from  being  barred.  The  act  professes 
indeed  to  give  a  particular  remedy  against  the  debtor's 
property;  but  that  remedy  has  been  found  practically 

R  4  alto- 
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IS 80.  altogether  insufficient.  The  present  Pluntiff  has  ap- 
plied to  the  Insolvent  Debtors'  Court,  and  obtained  every 
assistance  it  could  give;  but  that  assistance  has  been 
TATTBBtAix.  fQund  iQ  lie  totally  inefiectual  for  any  useful  purpose. 
He  stands,  therefore,  in  the  situation  of  a  person  who, 
in  common  with  the  other  creditors  of  the  deceased,  has 
a  legal  claim  against  the  assets,  and  he  has  a  right  to 
have  effect  given  to  that  claim  by  the  administration  of 
the  assets  in  this  Court. 

Mr.  Bickersteth  and  Mr.  Merivakj  eonird. 

The  debts  of  the  creditors,  for  whose  benefit  this  suit 
is  instituted,  would  have  been  bound  by  the  statute  of 
limitations,  if  the  debtor  had  not  taken  the  benefit  of  the 
insolvent  acts.     The  question  then  is.  What  is  there  in 
the  provisions  of  the  insolvent  acts  to  put  the  creditor 
in  a  better  situation,  than  if  insolvency  had   not  oc- 
curred?    He  is  deprived  of  his   remedy  against  the 
person ;  his  remedies  against  the  property  of  the  debtor 
remain.     But  what  is  there  to  prolong  the  duration  of 
those  remedies  ?     The  52  G.  S.  c,  165.  s,  54.  declares, 
*^  that  nothing  therein  contained  should  be  deemed  or 
taken  to  discharge  the  future  estate  or  effects,  real  or 
personal,  of  any  person  or  persons  discharged  under 
the  act,   and   that  all  and   every  person  or   persons 
entitled  to  receive  or  be  paid  any  such  debts,  damages, 
costs,  sum  or  sums  of  money,  should  have  all  such  and 
the  like  remedies  in  law  and  equity  against  such  future 
estate  and  effects,  other  than  and  except  the  necessary 
apparel  and  bedding  of  such  person  or  persons  and 
their  family,  and  the  necessary  tools  for  his,  her,  or  their 
trade  and  occupation,  not  exceeding  the  value  of  40/., 
but  not  against  the  person  of  the  party  for  payment 
thereof,  as  he,  she,  or  they  might  have  had,  if  that  act 
had  not  been  made.'*     The  principle  of  the  act,  as  to 
the  insolvent,  seems  to  be,  that  the  creditor  is  to  have 

the 
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tlie  same  right  to  payment  out  of  the  future  assets  <^  the        1890* 

debtor,  as  if  the  insolvency  had  not  occurred ;  why      *^-.    - "  ^  ^ 

then  should  the  lapse  of  time  fail  to  have  its  usual  «. 

operation  ?    No  argument  in  favour  of  the  Plaintiff's   T^******Wi. 

daim  can  lie  raised  from  the  subsequent  statutes  of 

1  G.  4.  c.  1 19^  S  G.  4.  c.  123.,  5  G.  4.  r.  61.,  and  6  G.  4. 

r.  121. ;  and  the  7  G.  4.  c.  57*  furnishes  an  inference 

against  him.    That  act,  seeking  to  remedy  the  defective 

state  of  the  law,  requires  the  insolvent  to  execute  a  war« 

rant  of  attorney,  on  which  a  judgment  for  the  amount  of 

the  debts  stated  in  the  sdiedule  is  to  be  entered  up  in  one 

of  the  superior  courts  at  Westminster  j  ^'(a)  and  if  at  any 

time  it  shall  appear  to  the  satisfaction  of  the  said  Court, 

that  such  prisoner  is  of  ability  to  pay  such  debts,  or  any 

part  thereof  or  that  he  or  she  is  dead,  leaving  assets  for 

that  purpose^  the  said  Court  may  permit  execution  to  be 

taken  out  upon  such  judgment  for  such  sum  of  money, 

as,  under  all  the  circumstances  of  the  case,  the  said 

Court  shall  order ;  such  sum  to  be  distributed  rateably 

amongst  the  creditors  of  such  prisoner,  according  to  the 

mode  hereinbefore  directed  in  case  of  a  dividend  made 

after  adjudication;  and  such  further  proceedings  shall 

and  may  be  had  upon  such  judgment  as  may  seem  fit  to 

the  discretion  of  the  said  Court,  from  time  to  time,  until 

the  whole  of  the  debts  due  to  the  several  persons  against 

whom  such  discharge  shall  have  been  obtained  shall  be 

fully  paid  and  satisfied,  together  with  such  costs  as  the 

said  Court  shall  think  fit  to  award;  and  no  scire  facias 

shall  be  necessary  to  revive  such  judgment  on  account 

of  any  lapse  of  time,  but  execution  shall  at  all  times 

issue  thereon  by  virtue  of  the  order  of  the  said  Court." 

This  special  proviso  shews  that  the  framers  of  the  act 

considered  it  necessary  to  guard  expressly  against  the 

lapse  of  time. 

(a)  Section  57. 

Besides, 
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18S0.  Besides,  it  would  appear,  that  the  rights,  which  are 

*-   '^^  ^  reserved  to  creditors  against  the  future  property  of  the 

«.  insolvent,  are  not  absolute;  they  are  to  be   exercised 

Tattbesall.  ^iji-Qugh  lYke  instrumentah'ty  of  the  insolvent   debtors* 

court,  and  are  to  be  subject  to  its  discretion.      In  inter- 
meddling with  such  matters,  and  in  assuming  to  itself 
power  to  regulate  or  administer  the  rights  or  remedies 
created  by  these  statutes,  a  court  of  equity  seems  to  tie 
stepping  out  of  its  proper  sphere. 


Feb.  8&  jj^g  Master  of  the  Rolls. 

By  the  several  acts  for  the  relief  of  insolvent  debtors, 
if  the  assets  of  the  insolvent  are  at  the  time  of  his  death 
more  than  sufficient  to  pay  his  subsequently  contracted 
debts,  they  shall  go  in  discharge  of  the  debts  from  which 
he  was  relieved  by  the  insolvent  acts :  and  a  particular 
mode  is  prescribed  in  which  the  benefit  of  that  provision 
is  to  be  obtained.     That  mode  has  not  been  followed  in 
the  present  case ;  and  the  question  is,  whether  a  court 
of  equity  has  authority  to  administer  the  assets  in  dis- 
charge of  those  debts.     I  am  of  opinion  that  it  has  such 
authority. 

The  insolvent  here  had  twice  taken  the  benefit  of  ttie 
acts;  and  it  appears  to  me  that  the  order  of  payment 
must  be,  to  pay  last  the  creditors  who  claim  under  the 
Jlrst  insolvency. 

I  do  not  consider  the  lapse  of  time  as  of  the  least  im- 
portance ;  for  here  the  liability  arises  in  respect,  not 
of  a  promise,  but  of  a  lien  created  by  the  statute. 


•«His 
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^  His  Honor  doth  declare,  that  the  surplus  assets  of       1880. 
the  testator  Philip  Jacobs^  after  payment  of  his  funeral      *^ "  -  '   ' 
and  testamentary  expenses,  and  debts  since  his  last  in-  v. 

solvency,  are  applicable,  first,  to  the  payment  of  the   TAXTBasALL, 
debts  under  the  second  insolvency,  and  then  in  the  pay- 
ment of  his  debts  under  the  first  insolvency,*'  &c. 

Reg.  Lib.  1829.  A.  1111. 


ATTORNEY-GENERAL  t;.  ACKI-AND.  Rolls. 

Fch,  94. 

A    TESTATOR  left  a  sum  of  money  upon  trust,  to  If  a  trustee,  to 
-^  be  laid  out  in  lands  for  charitable  purposes.     The  j^^j^'^uelitK^ 
trustee  of  the  legacy  received  the  money  and  with  it  upon  trust  to 
bought  lands,  of  which  he  took  a  conveyance  to  himself  For^^haritoble 

^pon  the  trusts  expressed  in  the  will.  purposes,  re- 

ceives the 
money  and 

The  question  in  the  suit  was,  whether,  as  the  trustee  i*y»  it  out  in 
,    ,         *  r   1      1     J     .  o  '*^"«*»  which 

had  taken  a  conveyance  or  the  lands   m  trust   for   a  are  conveyed 

charitable  purpose,  the  Court  would  not  execute  the  !?   !*"  "P®"* 
'^     '  the  trusts  ex- 

trust  thus  created,  though  it  would  not  have  given  effect  pressed  in  the 

originally  to  a  bequest  which  was  contrary  to  the  mort-  Jhus'exwjutcd 

main  act.  is  contrary  to 

the  mortmain 
act,  and  will 
Mr,  Pemberion,  for  the  information.  not  be  carried 


Mr.  Bickersteth  and  Mr.  Beames^  contra. 

The  Master  of  the  Rolls  held,  that  a  trustee  could 
not,  by  so  acting,  give  efiect  indirectly  to  a  bequest 
which  was  contrary  to  the  mortmain  act. 


into  effect  by 
the  Court. 
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1890. 

Rolls.  JOHNSON  v.  TELFORD. 

Feb.  25. 

An  heir  is  not  JOHN  SIMPSON,  by  his  will,  dated  the   12th  of 
pat  to  bis  August  1807«  gave,  devised,  and  bequeathed,  limited, 

tween  a  Scotch  ^^^  appointed  all  and  every  his  real  and  personal  estate, 

estate  and  be-   whatsoever  and  wheresoever,  which  he,  or  any  person 
ncfits  given  to  .      ,       ,  ^      ,  .  u     u   l  •     j 

him  by  a  will,   in  trust  for  him,  were  or  was,  or  should  be  seised  or 

by  the  force  possessed  of,  or  entitled  to,  in   possession,  reversion, 

ral  expres-  remainder,  or  expectancy,  and  all  his  estate  or  interest 

daSViftKe"  therein,  subject  to  the  payment  of  his  debts,   funeral 

uses  of  the  expenses,   and    certain   annuities    and   legacies,    unto 

applicable  to  ^nd  to  the  use  of  Thomas  Telford  and  Joseph    Ijoxdale, 

ocoichpro'  ^jj^jji    heirs,   executors,   administrators,     and    assigns, 

Anhoris  upon  trust  that  they,  and  the  survivor  of  them,  his 

not  to  be  heirs,  executors,  administrators,   and   assigns,    should, 

by  ambiguous  during  the  joint  lives  of  his  the  testator's  two  daughters, 

^'S^totor  «^'*^  Johnson  and  Mafy  Ann  Newton,  pay  the  interest, 

by  a  codicil,  dividends,  and  annual  produce  of  all  his  said  real  and 

hehad pur-  personal  estate  and  effects,  into  the  hands  of  his  two 

^**k^u^'^*"*  daughters,  in  equal  shares  and  proportions,  for  their 

itnce  the  date  respective   sole  and  separate  use ;  and  that,  from  and 

d^**!U*h*  immediately  after  the  decease  of  his  daughters  respec- 

to  trustees  tively,  they  should  stand  seised  and  possessed  of  his 

^usto  ei^  real  and  personal  estate  and  effects,  upon  certain  trusts 

pressed  in  his  for  the  benefit  of  the  children  otjane  Johnson  and  Mary 

reeled  that,"if  Ann  Newton,  and' their  issue;  with  limitations  over,  in 

any  heredita-  default  of  issue  of  the  daughters.     The  will,  also,  gave 

chased  by  him  the  trustees  power  to  sell  the  real  estate,  and  authorized 
at  any  time  or  ^|,e„ 

times  should 
happen  to  be 

conveyed  after  t)>e  date  and  publishing  thereof,  his  heir-at-law,  or  other  real  repne> 
sontnti vos  and  every  other  person  in  whom  the  same  should  be  vested,  should,  forth- 
with upon  his  decease,  convey  and  assure  the  same  to  his  trustees  upon  the  trusts 
of  his  will :  he  purchased  other  e:»tate8  afterwards :  Held,  that,  as  to  thesubsequently- 
purclmned  estates,  a  case  of  election  was  not  raised  against  the  heir  taking  benefits 
under  tlie  will. 
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tbeoiy  daring  the  life  of  the  testator's  daughters,  to  revoke        ]  8S0« 
all  the  limitaCiona  to  them  and  their  issue,  and  to  declare     ^      -    ^ 
m  what  other  manner  they,  the  trustees,  or  the  survivor  «. 

of  them,  or  the  heirs,  executors,  administrators,  or  as^      Tblfobd. 
signs,  of  such  survivor,  should  stand  seised  and  possessed 
thereof  for  the  beneBt  of  his  two  daughters,  their  bus- 
bands  and  issue. 

The  testator  made  a  codicil,  dated  the  26th  of  Maif 
1811,  which  contained  the  following  clause:  •— 

^  Whereas  I  have,  since  the  publishing  of  mjr  last 

will  and  testament,  purchased  certain  freehold  estates  in 

and  near  the  Ccistle  Foregatej  in  the  town  of  SArews^ 

bury/'  iic^  *'  now,  I  do  hereby  give  and  devise,  direct, 

limit,  and  appoint  the  same  estates  and  premises,  with  the 

hereditaments  and  appurtenances,  unto  and  to  the  use 

of  Thomas  Telford  and  Joseph  LoxddUy  their  heirs  and 

assigns  ibr  ever,  upon  the  trusts,  and  to  and  for  the 

intents  and  purposes  expressed  and  contained  in  my 

wiU,  of  and  concerning  my  other  freehold  estates  devised 

by  me  to  them  in  my  said  will:  and  if  it  shall  happen 

that  any  hereditaments  purchased  by  me  at  any  time  or 

times,  should  happen  to  be  conveyed  after  the  date  and 

publishing  hereof,  then  I  direct  and  appoint,  that  my 

heir-atrlaw  or  other  real  representatives,  and    every 

other  person  in  whom  the  same  shall  be  vested,  shall 

forthwith,  upon  my  decease,  convey  and  assure  the  same 

unto  and  to  the  use  of  Thomas  Telford  and  Joseph  Lox^ 

dakj  their  heirs  and  assigns  for  ever,  upon  the  trusts, 

and  for  the  intents  and  purposes  contained  in  my  will, 

of  and  concerning  my  real  estate  devised  to  them  by 

mj  said  will." 

The  testator,  at  the  time  of  his  death,  was  seised  of 
real  estates  in  Scotland^  of  which  he  had  acquired  some 

before 
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iSSO.        before  the  date  of  his  will,  and  others,  subsequently, 

J    '^,       Aftfer  the  date  of  the  codicil  he  purchased  freehold  and 

V.  copyhold  lands  in  England^  which  were  duly  conveyed 

Tblford.      ^^  him, 

Jane  Johnson  and  Maty  Ann  Newton  were  the « co- 
heiresses of  the  testator,  according  to  the  laws  both  of 
England  and  of  Scotland^  and  according  to  the  customs 
of  the  manors  of  which  his  copyholds  were  holden. 
The  bill  was  filed  by  their  children,  praying  a  declar- 
ation that  the  co-heiresses,  Jane  Johnson  and  Mary  Ann 
Newton,  were  bound  to  elect  either  to  give  effect  to  the 
will  and  codicil  as  to  the  heritable  estatesMn  Scotland^ 
and  to  the  codicil  as  to  the  subsequently  purchased 
freehold  and  copyhold  lands  in  England,  or  to  lose  the 
benefits  given  them  by  the  will. 

There  were  two  questions  in  the  cause : 

First,  Whether  the  daughters  were  put  to  their  elec- 
tion between  the  Scotch  estates  and  the  benefits  given  to 
them  by  the  will ;  and, 

Secondly,  Whether,  if  they  claimed  the  benefits  given 
them  by  the  will,  they  were  bound  to  convey  the  estates 
purchased  after  the  date  of  the  codicil  to  the  uses  of  the 
will. 

Mr.  Tinney  and  Mr.  Barber,  for  the  Plaintifis. 
Mr.  Temple,  for  the  trustees. 

Mr.  Treshoe  and  Mr.  James  Wilson,  for  the  co- 
heiresses. 

On  the  first  point,  it  was  argued  on  behalf  of  the 
Plaintiffs,  that  the  decision  of  Sir  William^  Grant,  in 

Brodie 
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Brodie  v.  Barry  {a\  established,  that  an  English  will, 
though  inoperative  to  pass  real  estates  in  Scotland,  was 
safficient  to  raise  a  case  of  election  against  a  Scotch  heir 
who  took  benefit  under  it.     In  this  case,  as  in  that,  the 
will  and  codicil  as  testamentary  instruments,  had  no 
operation  on  the  Scotch  estates;  but  they  manifested  a 
dear  intention  to  subject  the  whole  of  the  testator's  pro- 
perty, wherever  it  might  be  situate,  to  the  same  series  of 
trusts.     This  intention  would  be  in  part  defeated,  if  the 
co-heiresses  were  to  take  the  fee  of  the  lands  in  Scot" 
lands  and  they  could  not  be  allowed  to  defeat  some  of 
the  dispositions  contained  in  the  will,  and  at  the  same 
time  to  enjoy  the  benefits  which  it  gave  them. 


Johnson 
TsLToaD. 


On  the  second  point,  Thellusson  v.  Woodford  (b)  was 
cited,  to  shew  that  an  heir  might  be  put  to  elect  between 
the  benefits  given  him  by  the  will  and  lands  purchased 
after  the  date  of  it.     The  only  question,  therefore,  was, 
whether,  in  the  present  case,  the  testator  had  manifested 
an  intention  to  dispose  of  the  after^purchased  lands. 
Nov,  the  codicil  contained,  first,  an   express  devise 
of  the  freeholds   at  Skrewsbuti/j   which,    though   pur- 
chased, had  not  been  conveyed  to  him :  and  he  next 
directed,  that  '*  if  it  shall  happen  that  any  hereditaments, 
purchased  by  him  at  any  time  or  times,  should  happen 
to  be  conveyed  after  the  date  of  the  codicil,"  those  he- 
reditaments should  upon  his  decease  be  conveyed  to  his 
trustees,  upon  the  trusts  expressed  in  his  will.    This 
last  proviso  was  general  in  its  expression :  it  extended 
to  all  hereditaments  purchased  by  him  at  any  time,  and 
^ould,  therefore,  include  subsequently  acquired  lands ; 
and  it  could  not  have  been  inserted  with  a  view  merely 
to  the  freeholds  in  Shrewsbury^  for  those  had  been  ex- 
pressly devised  by  the  preceding  clause. 


(fl)  «rei.4'jB.  127. 


{b)  19  Ve9.  209.     1  I>ow.  849. 

For 
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For  the  co-heiresses  it  was  said,  that  in  the  will  no 
mention  was  made,  and  no  notice  was  taken,  of  the 
Scotch  estates.  The  words  were  such  as  a  testator,  dis- 
posing only  of  land  in  England^  would  haye  used  ;  and 
there  was  no  reason  for  extending  them  to  such  heredic* 
aments  as  were  not  the  proper  subject  of  testamentary 
disposition.  The  nature  of  the  limitations,  too,  seemed 
to  shew  that  testator  had  in  his  contemplation  only  lands 
in  England.  In  Brodie  v.  Barry  the  Scotch  estates  were 
specified  in  the  devise. 


The  codicil  appeared  to  have  been  made  in  order  to 
pass  the  freeholds  which  the  testator  had  purchased  in 
Shrewsbury,  For  this  purpose  the  testator  devised  them 
to  his  trustees ;  and,  as  that  devise  would  pass  only  an 
equitable  interest,  and  as  it  might  have  been  revoked  by 
a  subsequent  conveyance  of  the  legal  fee  (a),  if  that  con- 
veyance were  not  unqualified,  he  added  a  direction  that 
the  person,  in  whom  any  interest,  which  might  be  con- 
veyed to  him,  should  become  vested,  should  assure  the 
same  to  his  trustees. 

The  Master  of  the  Rolls. 

In  the  case  of  Brodie  v.  Barry  the  Scotch  estate  was 
mentioned  in  the  will,  and  expressly  intended  by  the 
testator  to  pass  thereby.  In  this  will  no  notice  what- 
ever is  taken  of  the  Scotch  estate ;  and  the  question  is, 
whether  it  is  clearly  to  be  collected,  from  the  general 
words  used,  that  the  testator  meant  to  pass  his  Scotch 
estate  to  the  uses  of  his  will.  Where  a  testator  uses 
only  general  words,  it  is  to  be  intended  that  he  means 
these  general  words  to  be  applied  to  such  property  as 
will,  in  its  nature,  pass  by  his  will,  and  to  the  ases 

there 


(a)  Ward  r.  Moore,  4  Mad,  568. 
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theran  expressed.     His  will  cannot  a£&ct  his  Scotch  1880. 

estates,  and  some  of  the  uses  expressed  in  his  will  cannot  ^  '    -  " 

be  q>pliea  to  ScoUh  property.    I  am  of  opmion,  there-  0. 

fore^  that  the  co-heirs  are  not  put  to  elect  between  the  ^<^«^ 
Scotch  estate  and  the  benefits  given  to  them  by  the 

win. 

With  respect  to  the  question  on  the  codieili  the  ex- 
pressions used  are  not  sufficiently  certain  to  exclude  the 
oo-beirB  from  the  descended  estates  which  were  pur- 
chased after  the  codicil.  The  language  used  in  the 
codicil  does  not  refer  to  estates  purchased  after  the 
codicil^  but  to  estates  which  shall  happen  to  be  conveyed 
after  the  codicil;  and  I  cannot^  as  against  the  co-heirs 
at  kW|  extend  the  testator's  meaning  beyond  the  natural 
btee  of  his  expressions* 
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1831. 


/)«.i3,i4.  CHURCHMAN  v.  IRELAND.* 

20. 

A  devise  and  HTHOMAS  IRELAND^    by  will    bearing  date    the 

m^^tewd^  ^^^^  of  Jfay  1820,  and  duly  executed  and  attested, 

effects,  both  gave,  devised,  and  bequeathed,  *<all  and  singular  my  estate 

soMrwh^ch*!  *"*^  effects  whatsoever  and  wheresoever,  and  of  what 

shall  die  pos-  nature  or  kind  soever,  both  real  and  personal,  which  I 

extends  to  hhtM  die  possessed  of,  interested  in,  or  entitled  unto," 

lands  pur-  ^q  three  trustees,  their  heirs,  executors,  administrators, 
chased  by  the         ,        ,  ,  .         ^   , 

testator  after     and  assigns,  upon  trust,  to  apply  a  portion  of  toe  rents, 

the  date  of  interest,  and  dividends,  towards  tlie  support  of  the 
therefore  the  testator's  son  John^  and,  subject  to  the  payment  of  certain 
benefits  under  ^^^  sums,  upon  trust,  to  invest  the  residue  of  such 
the  willy  must    rents,  &c.  in  government  or  other  good  securities,  and 

after  the  death  of  his  said  son,  to  sell  and  dispose  of  all 
his  (the  testator's)  then  real  and  personal  estate,  and  to 
distribute  one  third  part  of  the  monies  arising  from  such 
sale  among  all  the  children  of  his  said  son,  and  to  pay 
and  apply  the  other  two  thirds  in  manner  therein 
mentioned. 

In  the  year  1824  the  testator  purchased  a  field  adjoin- 
ing to  his  other  estate :  and,  in  the  month  of  Jt^  1827, 
he  died,  leaving  the  defendant  Thomas  Ireland^  the  eldest 
son  of  his  son  John  (who  had  died  in  the  testator's  life- 
time), his  heir  at  law.  The  bill  prayed,  among  other 
things,  that,  in  respect  of  the  property  acquired  subse- 
quently to  the  execution  of  the  will,  the  heir  at  law,  who 
was  one  of  the  legatees,  might  be  put  to  his  election. 

The 

*  This  case  is  inserted  here     with  that  which  was  discussed 
in  consequence  of  the  connec-      in  Johnson  v.  Telford, 
tton  of  the  point  decided  in  it 
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The  Vice-Chakcellor  having  decided  that  the  heir        18S1. 
was  bound  to  electa  an  appeal  was  now  brought  from 
that  decision. 


Chuachmah 
0. 

laXLAVb. 


Mr.  Tinruy  and  Mr.  Bagshawe^  for  the  heir  at  law. 

According  to  the  established  principles  of  the  Court, 
an  heir  is  never  to  be  put  to  his  election,  as  at  law  he  is 
not  to  be  disinherited,  by  any  thing  short  of  express  con- 
dition, or  plain  and  necessary  implication.     There  is  no 
snch  implication  here :    for   by  the   phrase   **  all  my 
estate  which  I  shall  die  possessed  of,"  the  testator  may 
natarally  be  supposed  to  have  intended  all  that  he  then 
posessed  and  was  capable  of  passing  by  the  will,  as  if  he 
had  said,  '*  all  that  is  now  mine  and  shall  continue  to  be 
mine  till  my  decease.''     That  perhaps  is  a  less  probable, 
but  it  is  a  possible,  as  well  as  the  strictly  grammatical, 
meaning;  for  the  words  construed  literally,  amount  to 
no  more  than  <*  all  such  of  my  present  estate  as  I  shall 
die  possessed  of;''  and  so  long  as  a  construction  can 
be  put   upon    the    instrument    consistent    with    the 
rights  of  the  heir,  the  Court  will  not  presume  an  in* 
tention  on   the  part  of  the  testator    to  defeat  those 
rights,  especially  if,  as  in  this  instance,  that  presump- 
tion must  be  founded  upon  another  presumption  equally 
inadmissible,  that  the  testator  in  making  the  gift  con* 
templated  an  act  which  was  contrary  to  the  statute  of 
wills,  and  consequently  was  void  at  law.     These  prin- 
ciples were  recognized  and  adopted  by  Sir  T*  Plitmer  in 
Back  V.  Keit  (a),  where  the  words  were  nearly  the  same 
as  they  are  in  this  will ;  and  where  His  Honor  had  no 
difficulty  in  deciding,  that  a  case  of  election  did  not  arise* 
That  case,  indeed,  was  not  so  strong  in  favour  of  the 
heir  as  the  present ;  for  there,  apparently,  there  was  no 
reference  to  the  property  as  it  stood  at  the  date  of  the 
will,  such  as  there  is  here,  in  the  description  of  **  my 

estate;" 

(a)  Joe.  594. 
S  2 


i 


CUUBCHMAN 
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1 8  S 1 .  dstate ; "  nor  was  there  what  also  exists  here,  a  mixed  fund, 
eonsisting  of  both  real  and  personal  estate,  to  the  latter  of 
which,  solely,  the  prospective  words  might  be  held  rea- 
Irslaxs.  gonably  and  legally  to  apply.  Back  v.  Kett  has  never 
been  impeached,  and  it  is  perfectly  consbtent  with  the 
judgment  in  Thellusson  v.  Woodford  (a\  where  the  intui- 
tion was  manifest  and  unequivocal ;  for  the  testator,  by  ex- 
pressly referring  to  after- purchased  estates,  in  terms  that 
purported  to  devise  them,  left  no  room  for  any  other 
conclusion  than  the  one  at  which  the  Court  arrived. 

Sir  Edward  Sugden  and  Mr.  Jacob,  contra. 

The  construction  attempted  to  be  put  upcm  these 
words  is  forced  and  unnatural,  and  quite  repugnant  to 
their  ordinary  sense — the  sense  in  which  a  testator  most 
always  be  understood  to  use  them*  To  raise  a  case  of 
election  it  is  not  necessary  that  the  implication  be  una* 
voidable ;  i(  is  enough  that  it  be  highly  probable.  Thus, 
in  Elunt  v.  Clitherao)  (£),  a  devise  of  all  copyhold  estates, 
generally,  was  held  in  equity  to  pass  copyholds  not  sur- 
rendered to  the  use  of  the  will,  as  well  as  those  which 
had  been  surrendered,  and  the  customary  heir  was 
obliged  to  elect  Here  the  blending  of  the  real  and  per* 
sonal  estate  into  one  mass,  and  the  gift  to  the  trustees  of 
the  whole  that  the  testator  should  die  possessed  of,  for 
the  purpose  of  a  sale  and  distribution  to  be  afterwards 
made  of  all  his  **  then  real  and  personal  estate,"  place 
the  intention  beyond  doubt.  It  is  impossible  to  sever 
the  two  species  of  property,  and  apply  the  prospective 
clause  to  the  personalty  only  :  as  to  that,  indeed, 
the  words  would  be  superfluous ;  and  they  must  there- 
fore have  referred,  if  any  distinction  were  intended, 
fo  the  realty.  The  present  case^  in  this  respect^  is 
more  unfavourable  to  the  heir  than  that  oi  Back  v.  Kettf 

which, 

<«)  15  Fa,  809.     1  Daw,  849.  {b)  10  Fa,  5S9. 
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wbicb^  however^  does  not  aeem  to  have  been  much        18S1. 
argued,  and  which,  to  a  certain  extent,  stands  opposed,     ^     - 
if  not  to  the  judgment,  at  least  to  the  doctrines  laid  down  9. 

m  JMbtsson  v.  Woodfbtd.     Sir  T.  Pbimer,  it  is  obvious,      ^^^^^ 
did  not  approve  of  the  decision  in  TheUmson  v.  Woodford^ 
and  woold  have  determined  otherwise  had  the  question 
come  originally  before  him.  That  circumstance  materially 
diminishes  the  weight  due  to  His  Honor's  judgment  in 
Back  V.  KeU.     Thettusum  v.  Woodford  is  of  the  highest 
aothority:  after  a  solemn  decision  made  upon  greatcoat 
sideration  by  Lord  Enkine,  it  was  a£9rtned  in  the  House 
of  Lords :  it  has  been  universally  considered  as  fixing  the 
rale;  and  the  principles,  on  which  it  proceeds,  fully  sup- 
port the  decree  of  the  Vice-Chancellor  in  the  present 
instance. 

Mr.  Tiitn^,  in  reply. 


The  Lord  Chanceixor.* 

In  this  case^  it  was  contended  that  the  words  must  bq 
understood  not  as  looking  forward  to  the  whole  of  thd 
lands  whidi  the  testator  might  possess  at  his  decease^ 
including  the  property  he  might  acquire  after  the  execU''^ 
tioD  of  his  will,  but  as  referring  to  such  estates  only  as  he 
was  poasessed  of  at  the  time  when  the  will  was  made, 
and  which  ahonld  continue  in  his  possession  down  till  the 
period  of  his  death ;  —  that  when  a  person  in  his  will 
says, "  all  my  estates  which  I  shall  die  possessed  of,''  it  is 
the  same  thing  as  if  he  bad  said,  ^*  all  my  estates,  which, 
being  now  mine,  shall  be  mine  till  my  decease  ;*'  in  other 
words,  "  all  that  estate  on  which  my  will  can  operate.^ 
I  most  admit  that  the  case  otBack  v.  Keii  goes  a  certain 
way  in  support  of  that  pontion :  nor  can  I  altogether  re*> 

concile 
*  Lord  Brougham, 
S  3 
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1831.        concile  the  judgment  there  given  with  the  prior  case  of 
TheOusson  v.  Woodford^  which,  \{Back  v.  Kelt  be  to  stand 
as  law,  is  certainly  considerably  broken  in  upon  by  the 
laiLAHD.      decision  of  Sir  T.  Flumer.     Thellusson  v.   Woodford  is 
referred  to  by  His   Honor  in  terms  of  considerable 
doubt  and  hesitation,   in  a  manner  clearly  showing, 
that,  had  it  originally  fallen  to  him  to  decide  it,  he 
would  have  come  to  a  different  conclusion.     Neverthe- 
less,   TAeUtiSSon  v.  Woodford  is  a  case  of  the  highest 
authority;  especially  valuable  for  the  clear  and   aUe 
manner  in  which  the  argument  is  put  in  the  judgment  of 
Lord  Erskinef  who  did  not  deliver  his  opinion  till  he  had 
given  the  fullest  deliberation  to  the  question,  and  taken 
great  pains  to  satisfy  his  mind.     His  Lordship  states 
his  reasons  with  his  usual  distinctness :  they  are  such 
as  to  carry  complete  conviction  with  them ;  and  at  all 
events  they  have  since  received  the  sanction  of  the 
House  of  Lords. 

I  cannot,  therefore,  see  the  least  foundation  for  the 
doubt  attempted  to  be  cast  upon  that  case ;  and  although, 
perhaps,  Thellusson  v.  Woodford  is  not  in  necessary  con- 
trast with  Back  v.  Kettf^^  although  the  two  cases  may  even 
by  possibility  stand  together,  inasmuch  as  in  the  former, 
the  words  may  be  said  to  evidence  more  strongly  an 
intention  to  deal  with  afler-purchased  property,  —  oer^ 
tainly  the  doctrine  laid  down  in  that  case  is  inconsistent 
with  Back  y.  Kett^  and  with  the  argument  urged  at  the 
bar  in  support  of  this  appeal. 

This  will,  therefore,  raises  a  case  of  implied  conditicMi, 
and  the  heir  is  bound  to  elect.  The  judgment  of  the 
Vice-Chancellor  must  be  affirmed ;  but,  considering  how 
closely  Back  v.  Keti  resembles  the  present  case^  I  shall 
affirm  the  decree  without  costs. 
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JONES  V.  SCOTT.  Fa.se, 

IN  November  1815,  Sichard  Donovan,  Esq.,  barrister  A  trust  for 
the  pa3rmeDt 
at  law,  made  his  will,  not  dated,  but  executed  and  ofdebuina 

attested  in  such  manner  as  to  pass  freehold  estates  by  ^'^  P^^^* 

^  ^    lonal  estate 

derise ;    and  thereby,  after  reciting,    amongst    other  will  prevent 

things,  that  he  was  seised  in  fee  of  an  estate  at  Tihber^  ^^thesutute 

ton,  he  gave  and  devised  all  his  real  estates  at  Tibberion,  of  limitations. 
or  elsewhere  in  England,  and  all  his  personal  estates  in      xbat  notice 

England,  or  in  the  West  Indies,  or  elsewhere,  of  every  ^"  ^  °^'- 

paper  by  a 
Und,  unto  and  to  the  use  of  JTiOTnas  Bodie  and  William  personal  re- 

Montague,  and  their  heirs,  executors,  and  administrators,  That^^will* 

upon  trust  to  collect  and  get  in  all  his  personal  estate^  paj  all  debu 

and  pay  his  debts  thereout,  if  the  same  should  be  enough  l^nf  his  tes* 

for  that  purpose ;  and  as  to  his  estate  called  Tibberlon  tator»  will 
Cmtrl,  and  every  part  thereof,  except  the  advowson  of  itom  being 

Tibberfym,  upon  trust  to  let  the  same  ready  furnished,  ^"^«<*  ^  ^^ 

and  to  pay  the  proceeds  thereof  in  the  manner  following,  limitations. 
that  is  to  say,  the  sum  of  150/.  per  annum  to  his  wife,      ^^^^' 

Caroline  Elixabeih  Donovan,  being  the  interest  of  8000^,  not  taken  out 

part  of  her  settlement,  which  was  vested  in  the  purchase  ^f  limiutlons 

of  the  Tibberlon  Court  estate,  and  as  to  the  remainder  ^7  b°  advei^ 
,        J.    .  f  I  •      1       1         tisement  pub- 

thereof,   in    trust    to  pay   the  same  to  his  daughter  linhed  by  the 

CartiUne  Anne  Donovan  during  her  life^    her  receipt  administra- 

tor^  re^[uest* 

alone  to  be  a  sufficient  discharge ;  and  in  case  his  ing  all  per- 
personal  estate  should  be  enough  to  pay  his  debts,  with-  cirims**on  tie 
oat  having  recourse  to  selling  his  wine,  linen,  plate,  and  estate^to  send 
books,  then  he  gave  his  wine  and  linen  to  his  wif<^  abso-  o"  thcir'de?^" 
lately,  for  her  own  use;  but  in  case  his  personal  estate  mand,  prior 

shoald  not  be  enough  to  pay  off  and  discharge  his  debts,  uid  before  A. 

th«  ^- by  whom 
the  persons 
claiming  to  be 
creditors  are  to  submit  to  be  examined  touching  the  same,  if  he  shall  see  occasion, 
in  order  to  their  being  approved  and  paid,  or  rejected,  if  such  latter  course  be 
dtmed  expedient 

S  4 
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1880.      then  he  directed  his  trustees  to  sell  all  his  personal 
estate  of  every  kind,  except  his  linen,  which  he  gave  to 
his  wife  as  before,  and  also  to  sell  the  next  presentatioa 
to  the  rectory  of  Tibbertan^  to  enable  them  to  pay  off 
all  his  debts ;  and  in  case  his  debts  could  not  be  paid  off 
and  discharged  from  all  his  personal  estate,  then  hs 
directed  that  his  real  estate  at  Tibberion  aforesaid,  de- 
vised to  his  said  trustees,  should  be  either  mortgaged  or 
sold,  as  his  trustees  should  think  best  for  his  family,  for 
the  purpose  of  discharging   his  debts;   and  subject 
thereto,  he  devised  the  estate,  in  case  he  should  die 
without  leaving  issue  male,  to  his  daughter  Caroline 
Jnne  Donovan  for  her  life,  with  remainder  to  her  first 
and  other  sons  in  tail  male* 

The  testator  died  in  July  1810. 

Thofnas  Bodie  proved  the  will,  and  died  in  181 8* 
The  daughter  had  not  then  attained  the  age  of  twenty- 
one  years ;  and  letters  of  administration  de  bonis  nan^ 
with  the  will  annexed,  during  her  minority,  were  granted 
to  her  husband,  the  Defendant  Scott.  In  1819,  she 
attained  her  full  age ;  and  procured  letters  of  adminis- 
tration of  the  unadministered  eflbcts  of  her  fother,  with 
his  will  annexed. 

In  January  1829,  Mrs.  Scott  published  in  the  Gloucei' 
ter  newspaper  an  advertisement  in  the  following  words : 
—  <*  Notice  is  hereby  given  by  me,  Caroline  Anne  Scatty 
of  Tibberton  Courts  in  the  county  of  Gloucester^  ad- 
ministratrix, with  the  will  annexed,  of  my  late  fother, 
Bickard  Donooan^  of  Tibberton  Court  aforesaid,  and  of 
the  city  of  Gloucester^  Esq.,  barrister  at  law,  to  all  per- 
sons having  or  claiming  to  have  any  demand  upon  the 
estate  of  the  said  Richard  Donovan^  by  specialty  or 
otherwise,  that  they  send  in  their  several  and  respective 

state- 
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statements  of  their  demandsy  and  alao  attested  copies  of       18S0. 
thdr  several  and  respective  securities,  to  Messrs.  Clarke 
BicAardSf  and  Metcal/i  solicitors,   109.  Chancery  Lane^ 
LondoUf  or  to  Mr.  Butb^  solicitor  in  CheUefAam^  in  the 
conn^  of  Gloucester^  on  or  before  the  24th  day  of  April 
nex^  for  their  examination  prior  to  the  same  being  laid 
before  John  H(mks£y  Acherley^  of  the  city  of  Balh^  Esq., 
barrister  at  law,  by  whom  I  expect  that  the  persons 
daiming  to  be  creditors  of  the  said  Bichard  Donovan 
do  submit  to  be  examined  touching  and  concerning  the 
same,  if  the  said  John  Hawksey  Acherley  shall    see 
OGCssioa,  in  order  to  their  respective  claims  being  ap- 
proved and  paid,  or  rgected,  if  such  latter  course  be 
deemed  expedient    Timely  notice  as  to  time  and  place 
will  be  given  in  tiie  London  GaxetUf  and  in  the  6/011* 
ctsier  and  Liverpool  papers.'' 

The  general  personal  assets  of  the  testator  having 
been  found  to  be  not  nearly  sufficient  for  the  payment 
of  his  debts,  steps  were  taken  to  sell  the  Tihberlon  Court 
estate;  and  it  was  then  discovered  that  the  testator's 
mterest  in  the  property,  instead  of  being  freehold,  as  he 
had  imagined,  was  only  leasehold  for  a  long  term  of 
years*  In  October  1822,  the  estate  was  sold  under  the 
trusts  of  the  will  for  10,500/. 

The  PImnti£&  were  creditors  of  Bichard  Donovan  on 
the  balance  of  a  banking  account,  which  had  been  ascer- 
tained in  1815.  In  compliance  with  the  advertisement, 
^hich  had  appeared  in  January  1822,  they,  in  Jpril  fol- 
lowing, sent  in  a  statement  of  their  demand  to  Mr.  Bubbf 
and,  no  notice  being  taken  of  it,  they,  in  July  182S, 
commenced  an  action  in  the  Common  Pleas  against  the 
administratrix  and  her  husband.  That  action  was  met, 
on  the  part  of  the  Defendants,  by  a  plea  of  the  statute 

of 
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1850.       demand,  and  of  protecting  the  assets  of  the  testator  by 
<*  any  course  which  may  be  deemed  expedient" 

In  all  the  cases  which  have  been  cited,  real  estate  was 
charged;  a  new  fiind  was  provided  for  the  payment  of 
debts.  If  the  Tiibertcn  Court  estate  had  been,  as  the 
testator  thought  it  was,  freehold,  these  authorities  would 
have  been  applicable  to  the  present  question.  But  it  was 
merely  leasehold;  and  the  testator's  mistake  could  not  aker 
its  nature  or  qualities.  That  leasehold  would  necessarily 
vest  in  his  personal  representatives,  to  be  applied  by 
them  towards  the  payment  of  his  debts :  till  the  debts 
were  satisfied,  the  trustees  could  have  no  concern  with 
it;  it  was  against  the  executor  or  administrator,  and  not 
against  the  trustees,  that  every  creditor  would  necessarily 
claim.  In  fiu:t,  a  testator  cannot,  as  agunst  his  exe- 
cutors, give  trustees  his  personal  estate  in  trust  ibr  the 
payment  of  his  debts ;  the  executors  are  entitled  to  have 
that  personal  estate  for  the  purpose  of  paying  debts :  he 
cannot  Interfere  with  the  legal  liability  of  the  assets  in 
their  hands;  and  such  a  trust  is  in  truth  a  nullity. 

Mr.  Pembertarif  in  reply. 

.  Though  a  testator  cannot  exempt  his  personal  estate 
from  his  debts,  why  should  he  not  have  the  power  of 
extending  or  pndonging  their  liability  ?  We  are  not 
questioning  the  rights  of  the  executor,  or  lessening  the 
rights  of  the  creditors  against  the  executor  and  the 
assets.  We  leave  these  rights  nntooched ;  but  we  say 
that  the  creditors  have  also  equitaUe  rights  against  die 
trust  fund  which  the  testator  has  created.  So  long  as  a 
single  debt  of  the  testator,  which  was  not  barred  at  his 
death,  remains  unpaid,  not  one  shilling  of  the  proceeds 
of  the  Tibberton  leasehold  can  be  applied  to  any  other 
purpose  than  the  satis&ction  of  his  creditors,  without  a 
plain  violation  of  the  trusts  declared  in  the  wilL 
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Tke  Master  qf  He  Roixa  ^  !•*<>• 

The  law  does  not  permit  a  testator  to  create  a  special 
trnsl  of  his  persona]  estate^  so  as  to  withdraw  it  from 
the  administraUon  of  his  executors:  whaterer  he  may 
attempt  to  do  in  that  respectt  all  claims  must  neverthe- 
less be  made  against  the. executors;  and  trustees  named 
in  a  will  can  receive  only  the  residue^  after  all  demands 
on  the  personal  estate  are  satisfied.     The  debt  of  the 
Plaintiff  being,  therefore,  to  be  claimed  against  the  exe* 
cotOTs,  and  not  under  the  trust,  is  barred  by  the  statute 
of  limitations. 

It  is  not  revived  by  the  notice  published  in  the  news- 
p^)ers;  inasmuch  as  Mr.  ^^fey  might  have  rejected 
any  debt,  upon  the  ground  that  the  statute  of  limitations 
had  run  against  it    Dismiss  the  bill  with  costs. 


issi 
The  PlaintiA  appealed  flmn  His  Honor's  decree.  j^ne  iV. 

Sii  Edward  Sugden  and  Mr.  Farrerj  fer  the  appellants. 

This  will  shews  an  anxious  desire  to  provide  for  the 
payment  of  debts.  Although  the  TMerUm  estate  was 
in  iact  leasehold  for  a  long  term,  the  testator  has  treated 
it  as  a  fee-simple^  probably  from  a  mistake  as  to  its 
Batnre,  or  perhaps  from  the  cpmmon  practiee  of  claims 
iqg  adversely  to  the  reversioQer^  in  the  hope  of  olti* 
mstdy  establishing  in  the  fiuni^  a  title  to  it  as  a  five- 
bold.  The  creation  of  a  trust,  or  even  of  a  charge 
ifXHi  freehold  estate  for  the  piq^meiit  of  debti^  pre* 
Tents  the  statute  from  running  against  any  debts  not 
barred  at  the  time  when  the  instrument  speaks,  that  is, 
at  the  death  of  the  testator.  That  point  has  been 
Mt  at  rest  by  Lord  Eldan^s  decision  in  Hughes  v. 
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18S1.        Wynne  (a).      Hargreaves  v.  Michell  {b)  and  BendeU  ▼• 
Carpenter {c)  fully  recognise   the   same  doctrine;    and 
till  the  present  case,  no  distinction  in  this  respect  has 
ever  been    suggested   between  freehold  and  leasehold 
property.     Neither    authority   nor    principle   warrants 
any  such  distinction.     Burke  v.  Jones  {d)  only  decides 
that  a  trust  for  sale  and  payment  of  debts  does  not 
revive  a  demand  that  has  been  once  barred ;  but  it  does 
not  touch  the  principle  on  which  the  operation  of  an 
express  trust  or  charge,  in  keeping  alive  debts  valid  at 
the  testator's  death,  is  founded,  namely,  that  an  in- 
tention is  held  to  be  thereby  sufficiently  indicate4  to 
provide    for  all    obligations  then   subsisting.      LcN>k- 
ing  to  it  as  an  index  of  intention,  whether  the  sutgect 
of  the  trust  or  charge  be  really  a  freehold,  or,  though 
treated  as  such,  prove  on  inquiry  to  be  only  leasehold, 
cannot  make  the  least  difference.     The  result  of  es- 
tablishing a  trust  is,  to  convert  the  creditor  into  a 
cestui  que  trust  /  and  as  it  then  becomes  the  duty  of  the 
trustee  to  satisfy  the  debt  out  of  the  trust  fiind,  his  mere 
neglect  to  fulfil  his  duty,  or  the  delay  of  the  creditor  to 
enforce  his  claim,  can  never  prgudice  the  right;  nor  is 
it  competent  for  those  who  represent  the  debtor  in  the 
administration  of  his  assets,  to  insist  upon  an  advantage 
which  be  has  himself  by  implication  directed   to   be 
waived.     What  can  it  signify  whether  the  property,  de- 
voted by  will  to  the  pious  purpose  of  saving  the  testator 
from  sinning  in  his  grave^  is  or  is  not  by  law  applicable 
to  that  purpose  ?  If  a  testator  has  an  acre  of  freehold  and 
a  million  in  the  funds,  and  chooses  to  create  a  trust  for 
debts  upon  both  species  of  property,  as  he  has  thereby 
in  effect  declared  that  the  statute  shall  cease  to  run, 
it  is  immaterial  whether  the  real  estate  be  sufficient 
or  not :  for  his  intention  (and  that  is  to  be  the  guide) 

plainly 

(a)  IT.^R.  SOT.  (r)  9Y,^J.  484. 

(6)  6  Madd.  326.  (rf)  ^V.  ^  B.  275, 
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plainly  implies  equally  to  the  money  as  to  the  land ;  and  1831. 
the  personalty  therefore  must  equally  bear  the  burden. 
An  opposite  rule  would  involve  this  singular  anomaly, 
that,  while,  under  a  general  charge  or  trust  for  payment 
of  debts,  over  all  the  proper^  both  real  and  personal, 
debts  not  barred  would  fall  upon  both  proportionally,  or 
in  the  first  instance  upon  the  personalty  only,  the  debts, 
i^inst  which  the  statute  had  run  after  the  debtor's  de- 
cease^ would  remain  effectual  against  his  real  estate,  and 
his  personalty  would  be  altogether  discharged  from 
them ;  a  consequence  the  very  reverse  probably  of  what 
the  testator  contemplated. 

There  is  nothing  in  the  doctrine  of  a  court  of  equity 
inccmsistent  with  the  claim  of  these  plaintifis.  So  long  as 
a  testator  leaves  a  sufficient  provision  for  his  debts,  he  may 
do  so  in  any  mode,  however  capricious,  that  he  pleases. 
He  cannot  absolutely  exempt  his  personal  estate  from 
being  so  applied,  but  he  may,  by  substituting  other  ade- 
quate means,  attain  the  same  object  indirectly.  Subject 
to  the  qualification,  therefore,  of  not  breaking  in  upon 
the  rights  of  creditors,  he  may  bequeath  his  leaseholds, 
or  any  other  part  of  his  personal  estate  exonerated  from 
hb  debts ;  and  the  Court  will  exercise  its  authority  to 
uphold  such  a  disposition.  Thus,  in  Clarke  v.  Or- 
monde  (a),  where  a  question  arose  as  to  the  sale  of 
heir-looms,  an  injunction  was  granted  to  restrain  ex- 
ecutors from  disposing  of  them,  there  being  other- 
wise ample  funds  to  answer  the  testator's  liabilities :  and 
in  5podr  V.  Smith  (b)  an  arrangement  was  made  with 
a  view  to  preserve  specific  articles  of  personalty  from 
being  applied  in  payment  of  debts,  upon  the  faith  that 
there  was  other  property  sufficient  to  satisfy  the  credi- 
tors. In  like  manner  the  Court,  in  its  ordinary  decrees,  at 
first  merely  directs  an  account  of  the  testator's  personal 

estate 

(«)  Jac.  108.  (b)  3  Stus,  51 1. 
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18S1.       estate  nol  specifically  bequeathed  j  and,  even  in  die  ab- 
sence of  creditors,  it  will  interfere  to  prohibit  a  salc^ 
where  the  personalty  is  given  in  a  difieroit  mode  firom 
that  which  the  law  wonld  have  directed.    A  testxtor 
may  out  of  his  leaseholds  provide  for  a  ddit  no  longer 
recoverable  at  law,  as  he  may  also  by  caprehs  words 
prevent  the  statute  from  running  after  his  death.    So 
he  may  declare  generally  that  his  personal  estate  shall 
be  subject  to  all  his  debts,  to  those  which  time  has 
barred,   or  those  which  time  might  otherwise  bar,  as 
well  as  others;   and  equity  will  enforce  his  declared 
intenUon. 

The  testator  has  here  decided  the  point  against  hb 
trustees.  On  his  will  he  has  represented  himself  to  be  the 
owner  of  an  estate  over  which,  he  conceived,  he  had  foil 
«  power  to  create  a  trust  or  charge  for  pay ment  of  debts,  a 
charge  which  would  have  embraced  all  debts  not  barred 
at  his  decease.     Cftn  a  judge,  then,  be  at  liberty  to  reliise 
eflect  to  that  provision,  because  the  estate  turns  out  not 
to  possess  the  particular  character  which  the  testator  ' 
supposed  ?    The  debtor  has  himself  affixed  that  cha- 
racter to  it  ^  and  it  is  not  because  the  proper^  is  free- 
hold that  he  acquires  the  right  to  charge  it,  but  because 
the  circumstance  that  it  is  freehold,  or  treated  as  such, 
is  a  proof  that  he  meant  to  go  ferther  than  the  law  would 
have  done,  in  making  it  available  for  the  discharge  of 
his  obligations. 

Supposing  the  will  itself  not  to  be  sufficient  for  that 
purpose,  still  the  notice  published  by  the  executors  before 
the  six  years  had  elapsed  would  take  the  case  out  of 
the  statute :  Andrews  v.  Brawn  {a\  an  authority  which, 
though  over^ruled  in  other  respects  by  Burke  v.  Janes^ 
stands  unimpeached  as  to  this  point 

The 

(«}  Prec,  m  Ckan.  SS5. 
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The  Solidlor'General  (a)  and  Mr.RichardSf  in  support 
of  the  decree. 

The  Court  has  been  gradually  restricting  the  doc- 
trine of  the  older  cases»  that  a  declaration  in  a  will  for 
the  payment  of  debts  puts  an  end  to  the  operation  of  the 
statute.      Burke  v.  Jones  {p)  has  finally  decided  the 
point:  and  the  decree  under  appeal  only  follows  out 
the  same  principle.    A  charge  of  debts  upon  personal 
estate  will  not  operate  in  the  same  way  as  a  charge  upon 
real  estate,  although  perhaps  the  intention  may  be  the 
same  as  to  both:   and  the  rule  is  difierent  as  to  the 
two  descriptions  of  property;  because,  unless  such  an 
obligation  be  expressly  imposed,  the  real  estate  remains 
unafiected,  whereas  upon  the  personalty  the  law  always 
throws  the  liability,  whether  it  be  declared  or  not*    A 
de?ise  of  leaseholds  creates  no  new  fund  not  otherwise 
available  to  the  executors,  and  consequently  can  have 
no  effect  in  letting  in  a  claim  that  would  be  excluded  by  < 
the  statute;  nor  can  a  testator  be  permitted,  according 
to  his  caprice,  to  vaiy  or  modify  the  rights  of  his 
creditors. 


1831. 


This  is,  in  &ct,  a  technical  subject,  and  resolves  itself 
into  a  mere  question  of  assets  at  law.  If  the  creditor 
proceeded  for  his  debt  by  action,  and  the  six  years  had 
nm,  the  executor,  by  pleading  the  statute,  could  de- 
feat the  demand ;  and  if,  on  the  other  hand,  the  remedy 
were  not  barred  by  li^se  of  time,  it  would  be  no  defence 
to  the  executor,  that  the  assets  were  in  the  hands  of  the 
tnisteeS)  nor  would  equity  on  that  ground  interpose  to 

protect 


(a)  Sir  W.  Home. 

{h)  2  r.  4>  J9.  275.  where  tha 
nbject  it  elaborately  discussed : 
Mme  other  cases  are  referred  to 
ia  tha  notes  to  sP.  fF.90. 6th 


edition.  See  also  Executors  of 
Fergus  r.  Gore,  1  Sch.  4r  L.  107. 
Stackhouse  v.  Bartuton,  10  Fiei. 
453.  Ex  parte  Rqffejf,l9Fes.46S. 
Stanton  v.  Knight,  1  Sim,4SSt. 
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18S1.  protect  him;  for  the  trustees  would  of  coarse  be  his 
agents  and  responsible  to  him.  So  long  as  any  pergonal 
estate  remained  unapplied,  he  could  not  plead  pleni  adr- 
ministravitn  If,  therefore,  a  judgment  were  recovered, 
the  Plaintiff  might  immediately  levy  execution  upon  the 
term  as  assets.  Suppose  the  will  had  specified  a  parti- 
cular order  to  be  followed  in  the  payment,  —  that  the 
book  debts  should  be  paid  first,  then  the  promissory 
notes,  and  so  on,  —  that  could  not  protect  the  executor 
at  law,  who  is  alone  accountable  for  the  property, 
and  is  bound  to  satisfy  the  debts,  without  reference  to 
the  directions  of  the  testator.  Whether  the  rights  of 
the  creditor  are  to  be  enforced  in  a  court  of  law  or  of 
equity,  as  far  as  they  apply  to  the  same  subject  matter, 
they  must,  in  either  case,  be  co-extensive.  On  a  bill  for 
payment  of  the  debts,  the  executors  would  be  the  only 
necessary  parties,  and  it  would  be  improper  to  join  the 
trustees,  who  hold  the  property  for  the  executors,  and 
must  account  to  them  in  the  first  instance.  Here,  the 
debtor  has  done  nothing  more  than  the  law  would  have 
done  for  him.  Suppose  a  testator  says,  "  After  pay- 
ment of  my  debts,  I  give  all  my  property  equally  among 
my  children,"  can  it  be  pretended  for  a  moment  that 
such  an  expression  would  preclude  the  executors  from 
taking  advantage  of  the  statute  to  resist  a  claim  against 
which  time  had  run  ? 

Upon  examining  the  will  attentively,  no  indication  of 
intention  as  to  the  Tihberton  estate  can  be  collected  from 
it.  It  does  not  appear  that  the  testator  intended  to 
involve  that  estate  to  any  greater  extent  than  the  law 
would  do,  if  it  were  considered  as  personal ;  his  object 
no  doubt  being,  to  make  it  liable  in  the  saipe  manner 
as  his  personal  estate,  but  not  to  let  in  a^y  demands 
against  which  time  should  have  run.  The  authorities 
referred  to  on  the  other  side  are  all  cases  of  a  charge 

com- 
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^onprising    real    property,  which,    not  being  in   its        18S1. 

Qamre  liable  to  simple  eontnct  debts,  stands  apon  a 

totally  distinct  footing.    There  the  Conrt  has  held,  that, 

a  tmst  being  establiahed  whkb  equity  will  enforce^  Che 

prindples  applicable  to  the  relation  of  trustee  and  cestui 

que  tnut  must  regnlate  the  rights  of  the  creditors.     But 

that  doctrine  has  never  been  ^>plied  to  personal  estate^ 

and  it  would  be  highly  dangerous  to  do  so ;  since  every 

ease  of  a  mere  charge^*— for  instance,  a  bequest  **  subject 

to  debte,"  which  is  the  common  form  to  be  fonnd  in 

evoy  willy — would  then  eflSsctually  destroy  the  beneficial 

qperation  of  the  statute.     The  language  of  Sir  Tlumas 

Phmer  ia  Burke  v.  Jones^  and  of  the  present  Master  of 

the  RoUa  in  Hargreaves  v.  MkJutUj  implies,  that  the 

doctrine  is  not  to  be  extended  to  personal  estate. 

If  the  dd»t  be  gone  otherwise,  the  notice  rdied  on 
could  not  have  the  eflbct  of  reviving  it ;  for  it  was  given 
only  for  the  purpose  of  informing  the  creditors  gene- 
rally, and  eould  not  amount  to  an  acknowledgment  of 
particular  claims.  Brown  v.  Andretm  is  of  very  doubtftil 
aatbority;  but  it  has  no  application,  as  the  drcunh* 
ttsBcea  there  were  altogether  di£Eerent. 

Mr.  BoM%  for  the  refwesentative  of  the  surviving 
tmstee. 

Sir  E.  Sugden^  in  reply. 


The  Lord  Chancblloiu*  jane  so. 

The  focts  of  this  case,  which  is  one  of  great  import- 
ance both  in  respect  of  the  principle  it  involves,  and  the 
consequences  to  which,  in  whatever  way  decided,  it  will 
lead,  are  shortly  these. 

A  pro- 

*  Lord  Brmigham* 
T  2 


i 


I 
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18S1«  A  professional  gentleman  of  the  name  of  Donaamf 

who  was  indebted  to  certain  persons  in  a  sum  of  ^GCH^ 
made  his  will  in  1815;  and  in  1816  he  died.  By  that 
will  he  charged  his  debts,  -— not  this  particular  debt  by 
name,  but  all  his  debts,  —  upon  his  real  estate,  deeming 
k  to  be  freehold,  but  which  afterwards  in  point  of  fiuA 
turned  out  to  be  leasehold. 

I 

The  intention,  therefore,  if  any  thing  b  to  depend 
upon  intention,  is  clear  and  manifest;  it  is  plain  he 
meant  to  have  charged  his  debts  even  upon  those 
estates  which  by  law  were  not  answerable  for  them. 
The  debt  in  question  was  not  barred  by  the  statute  at 
the  period  to  which,  according  to  all  principle  and 
authority,  you  are  to  refer,  viz.  the  decease  of  the 
testator;  but  it  was  so  barred  before  any  suit  vras 
commenced,  the  suit  for  its  recovery  being  brought 
after  six  years  had  elapsed  from  the  death  of  the  debtor; 
and  the  question  was,  whether  the  words  *^  after  pay- 
fiient  of  all  my  debts,^'  charging  them  upon  the  real 
estate, — whether  those  words  changed  the  nature  of  the 
property  and  of  the  claim,  (for  that  is  one  view,)  con- 
verting what  was  before  a  debt  into  a  trust,  and  the 
creditor  into  a  cestui  que  trusty  and  making  the  executor 
a  trustee  for  the  satisfaction  of  the  demand;  or  whether, 
in  another  view,  it  was  such  a  declaration  of  intention 
as  amounted  to  an  expression  of  the  testator^s  will,  that 
all  his  debts  should  be  paid  without  r^ard  to  the  sta- 
tute of  limitations.  On  either  of  those  views,  it  was 
said,  the  words  would  be  sufficient  to  take  the  debt  out 
of  the  statute:  for  as  it  had  not  been  barred  at  the  time 
of  the  testator^s  decease,  the  nature  of  the  debt,  it  was 
contended,  and  the  situation  of  the  creditor  were  so 
altered  by  that  devise^  that  the  statute  of  limitations 
would  no  longer  run  against  it 

The  importance  of  this  question  will   be   obvious, 

when 
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when  it  is  observed  that  most  men^s  wills  contain  a        1831. 

ckase  which  affects  their  personal  property  just  in  the 

same  way  as  is  done  here»  and    they  therefore  give 

exactly  the  same  protection  to  their  creditors  which  this 

will  does;  with  this  difierence,    indeed,  that  here  the 

iDtention  is   mach   more  strongly   marked,  by  reason 

of  the  mistake,  the  testator  having  clearly  meant  to 

keep  alive  his   debts  as    against   his  freehold  estate) 

and  it  being  beyond   dispute  that    the   devise  would 

have   kept   them    alive    had    a    real    estate    existed. 

The    consequence    of  such    a    doctrine    would    be^ 

that  this  very  ordinary  expression   in   a   will,  which, 

where  you    seek  only   to  afiect  the   personal   estate, 

is  superfluous,   would  prevent  the  executor  not  from 

pleading  the  statute  at  law,  for  of   that  defence  he 

may  sdll  avail  himself  but  from  taking  advantage  of 

it  against  a  suit  seeking  to  charge  him  with  assets  itt 

equity. 

I  have  looked  with  care  into  all  the  cases  in  search  of 
light  upon  the  subject,  and  I  have  also  applied  for  as- 
sistance to  a  very  great  and  venersble  living  authority. 
I  should  first,  however,  state  that  there  is  another  cir- 
cmnstanoe  to  which  the  learned  Judge  in  the  court 
below  adverted,  namely,  .that,  after  Mr.  Donaoan^s  death, 
his  daughter,  who  had  taken  out  administration  to  him, 
published  an  advertisement  in  a  newspaper,  requiring  the 
creditors  to  come  in  and  prove  their  debts.  And  I  find 
in  Andrews  v.  Broom  authori^,  such  as  it  is,  that  would 
lead  me  to  consider  that  circumstance  as  decisive.  The 
book,  however,  is  of  no  great  repute ;  and  the  Judge  who 
decided  the  cas^  Lord  Keeper  Harcouri^  though  a 
lespectable  lawyer,  is  certainly  not  to  be  ranked  with  the 
Parlors^  the  linches^  and  the  Hardwickes.  The  case 
itself  besides,  contains  other  matters,  which  have  since 

T  5  beea 
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1831.  been  disdncdy  overruledi  although  upon  the  point  iif 
which  it  approaches  the  case  at  bar,  there  is  no  express 
decision  contradicting  it* 

[Here  bis  Lordship  read  the  report  in  PreeedmU  in 
Chancery^  S85.0  and  observed,  that  cm  two  pointSy  at 
least,  the  doctrine  there  laid  down  could  not  now  be 
supported ;  for  it  was  there  sud,  that  a  direction  in  a 
will  for  payment  of  debts  was  sufficient  to  revive  debts 
that  had  been  previously  barred ;  and  that,  in  addition 
to  an  acknowledgment  of  the  debt  being  stHl  duet  a 
promise  to  pay  it  was  neced8ary»  in  order  to  frustiats  a 
plea  of  the  statute.  His  Lordship  then  continued]  -^ 
I  therefore  hold  the  authority  of  Jndrem  v.  Bramn  to 
be  of  very  little  weights  Nevertheless  it  is  fitting  to  mark 
this  circumstance  of  the  advertisement,  especially  as  it 
shews  the  belief  of  the  personal  representative  that  the 
testator^s  intention  was  to  have  all  his  debts  paid.  That 
is  not  immaterial.  It  is  one  of  the  lights  in  which  a  be- 
quest for  payment  of  debts,  or  a  charge  of  debts  upon  real 
estate,  may  be  regarded;  one  of  the  two  grounds  on 
which  the  Plaintiff's  argument  rests,  being  that  this 
indicates  a  desire  on  the  part  of  the  debtor  that  his  debts 
shall  be  paid,  notwithstanding  that  by  the  lapse  of  time 
the  remedy  is  gone.  Assuming  that  to  be  the  ground^ 
the  rule  is  now  indisputably  established  in  this  Court, 
however  it  may  formerly  have  been  doubted,  that  where 
there  is  a  devise  of  lands  for  payment  of  debts,  it  will 
take  those  debts  out  of  the  statute ;  and,  indeed,  it  was 
stated  by  Lord  Mansfield  in  Trueman  v.  FeMon  (a),  that 
it  would  be  so  held  at  law,  if  the  case  were  properly 
brought  before  the  CSourt,  on  the  principle  of  giving 
effect  to  tbe  intention.  If  intention  be  the  groimd,  can 
it  make  any  difference  whether  that  intention  he  signi« 

fied 

(a)  Cowp.  548. 


Scott. 
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£ed  by  charging  the  debts  upon  freehold  estate  or  upon        18S1. 
leasehold  ?     If  intention  be  the  criteriony  then  you  must        j^  ' 
take  the  mind  of  the  intender  as  it  was  circumstanced  at  «. 

the  moment  he  did  the  act  from  which  you  seek  to 
gather  his  ititention.  Mr.  lionovan  believed  his  estate 
to  he  freehold,  and  Ih  that  belief  he  charged  his  debts 
upon  it;  and  can  his  mistake  with  rest)ect  to  the  tenure 
make  any  difierence  ?  It  was  said,  indeed,  that  if  he 
bad  been  aware  the  estate  was  leasehold,  he  would  not 
have  expressed  the  same  intention,  especially  as  he  was 
a  professional  man,  because  he  must  have  known  that 
the  law  itself  would  charge  the  debts  upon  it  as  personal 
estate.  This  may  or  may  not  be  so ;  but  it  only  brings 
us  round  to  the  other  view  of  the  subject  It  is  clear 
that  intention  to  charge,  that  is,  to  keep  alive  his  debts, 
is  evidenced  as  distinctly  as  can  be ;  and,  in  my  view,  it 
signifies  not  whether  that  intention  was  formed  under 
mistake  as  to  the  nature  of  the  property,  or  under  a  cor- 
rect conception  of  its  nature. 

There  is  another  consideration,  not  much  referred  to 
in  the  argument.  Are  we  not  bound,  in  construing  a 
will,  rather  to  presume  in  favour  of  that  view  which 
makes  each  clause  operative,  than  of  that  which  leaves 
any  clause  wholly  inoperative  and  nugatory  ?  If  the 
dsuse  charging  debts  on  the  personal  estate  be  not 
taken  as  meant  to  exempt  them  from  the  operation  of 
the  statute,  what  meaning  can  yon  possibly  ascribe  to 
h?  The  words  are  natural  and  sensible,  if  they  be 
supposed  to  mean  '^  I  desire  that  the  statute  shall  not 
fon  against  my  debts ;  that  no  advantage  may  be  taken 
of  the  unconscientious  plea  which  only  bars  the  remedy, 
but  does  not  put  an  end  to  the  obligation.'^  Unless  you 
suppose  this  to  be  the  object  of  the  clause,  it  fails  of  all 
effect ;  it  is  6nly  sayiiig,  ^*  Let  my  debts  be  paid,  as  the 
hkw  will  take  care  to  do  whether  I  desire  it  or  not  — 
nay,  in  spite  of  my  desiring  the  contrary.'^    I  cannot, 

T  ^  without 
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1851  •        estate  with  his  just  debts  —  in  other  words^  such  aa  shall 
be  found  legally  due  at  the  time  of  the  demand*  and 
therefore  not  such  as  would  be  legally  barred — it  may  be 
answered,  that  precisely  the  same  argument  applies  to  a 
charge  of  debts  upon  real  estatCf  which  it  is  admitted 
will  take  them  out  of  the  statute.    The  Court  has  |^ne 
upon  the  supposition  either  of  a  trust  or  of  intention, 
taking  that  as  equivalent  to  a  declaration  of  the  tes- 
tator's will  and  mind  that  the  statute  shall  not  run. 
A  great  deal  of  doubt  seems  at  one  time  to  have  existed 
as  to  the  particular  force  and  extent  of  the  rule ;  and 
until  the  case  of  Burke  ▼.  Jones  it  should  seem,  from 
Uie  current  of  authorities,  and  particularly  from  a  case 
in  the  time  of  Lord  Hardwicie  {a\  that,  though  a  debt 
was  barred  at  the  death  of  the  testator,  it  would  be 
revired, «—  not  continued,  but  revived, — (a  word  imply* 
ing  that  the  debt  was  previously  gone,)  by  a  devise  for 
payment  of  debts.     The  case  of  Burke  v.  Jonesj  how- 
ever, which  was  decided  by  Sir  Thomas  PJumer  after  the 
fullest  deliberation,  and  after  consulting  with  the  other 
judges  of  the  Court,  drew  this  broad  distinction, — that,  if 
the  debt  were  actually  barred  at  the  period  of  the  death 
of  tlie  testator,  the  charge  of  debts  npon  the  real  estate 
had  not  the  effect  of  reviving  it 

The  only  question  is,  whether  there  exists  any  Jiffer- 
^ce  between  a  charge  upon  the  real,  and  a  charge 
upon  the  personal  estate.  I  have  given  my  reasons  for 
thinking  that  no  snch  distinction  can  be  maintained. 
My  opinion  is  confirmed  by  what  I  find  in  the  reporter's 
note  to  the  case  of  Jones  v.  Lord  Strafford  {b) ;  from 
which  it  appears  that  the  point  now  before  the  Court 

was, 

(fl)  Lacon  v.  Briggs,  3  Atk.  fared  to  is  by  Mr.  Peere  WU- 
105.  Hams,  p.  89.  (A). 

(A)  3  P.  W,  79.    The  note  re- 
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St  the  date  of  his  book  ( lT49)s  altogether  unsettled ;       1851. 
and  all  the  inqairy  I  have  been  able  to  make^  leads  me 
tf>  suppose  that  the  point  has  never  yet  received  a 
judicial  decision. 

Now,  let  us  consider  what  will  be  the  eSed  of  this 
construction  in  the  case  of  wills  containing  such  a  clause. 
The  consequence  will  be,  that  a  man^s   debts,  if  he 
chooses  so  to  charge  them  upon  his  personal  estate^ 
provided  they  be  not  barred  at  his  decease,  will  be  pay- 
able notwithstanding  any  length  of  time  that  may  after- 
wards  elapse.     I  know  not  that  courts  of  equity,  any 
more  than  courts  of  law,  ought  to  lean  against  allowing 
a  man  to  make  such  declarations  of  his  intention  to 
have  his  debts  paid ;  and  I  have  already  stated,  that,  if 
this  be  not  the  meaning  of  the  clause,  I  cannot  see  to 
what  it  applies,   or  upon  what  subject-matter  it  can 
operate.     If  it  be  construed  as  a  direction  by  the  tes- 
tator to  pay  the  debts  without  regard  to  the  running  of 
the  statute  after  his  decease,  the  words  are  quite  rational 
and  intelligible^  and  at  the  same  time  expressive  of  an 
honest  and  conscientious  intention ;  for  a  man  ought  to 
wish  to  discharge  his  debts  notwithstanding  the  lapse  of 
time,  if  he  knows  they  are  unpaid,  and  not  avail  himself 
of  the  argument  which  lapse  of  time  may  furnish  in 
dMo  in  &vour  of  their  having  been  paid. 

Upon  these  grounds  I  have  felt  myself  bound  to  come 
to  a  decbion  contrary  to  that  of  his  Honor.  My  opi- 
nion is,  as  I  have  already  stated,  fortified  by  the  autho- 
rity to  which  I  alluded ;  nevertheless  the  point  seems 
to  be  by  no  means  free  from  doubt.  Not  that  I  feel  any 
difficulty  as  to  the  effect  of  such  a  decision  in  future ; 
because  then  every  man  will  know,  when  he  frames  his 
will,  that  the  clause  is  introduced  with  a  view  to  prevent 
the  operation  of  the  statute.     But  it  was  with  respect  to 

wills 
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18S1.  wills  already  made  on  account  of  the  retrospective  and 
intermediate  effect  of  such  a  construction,  before  it  can 
become  generally  known,  that  I  felt  so  much  anxiety 
and  doubt  as  induced  me  to  seek  the  lights  of  living 
as  well  as  of  departed  learning.  And  although  the 
opinion  which  I  had  formed  is  thus  confirmed,  yet,  look- 
ing to  the  importance  of  the  question,  and  the  doubt  in 
which  it  may  to  some  still  appear  to  be  involved,  it 
would  be  a  satisfaction  to  have  the  whole  subject  reoon- 
sidered  elsewhere.  If  the  estate  can  conveniently  bear 
the  expense^  I  shall  ensure  the  earliest  consideration  of 
the  case,  and  the  best  assistance  which  equity  or  law 
can  afford,  to  the  final  settlement  of  what  appears  to  me 
a  principle  of  great  moment  in  the  law,  as 
by  this  Court 
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Rolls* 

BOWSHER  V.  WATKINS.  ^^. ,.  ,^  ,^^ 

JOHN  BOWSHER  and  Waikins  carried  on  business  Residuary 

in  partnership ;  and,  at  a  yearly  account  settled  on  l^tees  may 
the  dOth  of  AprU  \%2%  Bawshet^s  share  of  the  joint  for  an  account 
stock  in  trade  of  the  partnership  was  ascertained  to  ■«""»*  ^^eca^ 


amount  to  42,948A  Ss.  SeL     On  the  21st  of  June  follow-  tunriTingpart- 

of  th( 


ecutor  and  the 
funrivinff  part- 
ing he  diedy  having  by  his  will  disposed  of  the  residue  ^^  tbou^ 
of  his  estate  in  fiivour  of  the  Plaintiffi,  and  appointed  collusion  be- 
Tkomas  Ormerode  and  Mary  Baoasher  his  executor  and  ecutor  and^e 

csecutrix.    They  proved  the  will.    Sometime  afterwards,  •«»v;vingj»rt. 

,  ncr  IS  neither 

they  entered  into  an  arrangement  with  Waikins  for  con-  charged  nor 

▼ertiog  the  property  of  the  partnership  into  money,  and  P*^^^ 

bringing  the  business  to  a  close ;  and  they  appointed  one 

Kirhy  to  act  on  their  behalf  with  Waikins  in  winding  up 

iheGoncem.    In  182S,  Kirhf  and  Waikins  entered  into 

partnership. 

The  bill  was  filed  by  the  residuary  legatees  of  John 
BofukeTj  against  Waikins^  Kirijfj  and  the  executor  and 
executrix.  It  alleged  that  WaikinSf  after  the  death  of 
the  testator,  employed  stock  and  effects,  belonging  to  the 
late  partnership,  in  a  business  which  had  been  carried  on 
for  his  own  profit;  that  he  and  Kiriy^  after  they  en- 
tered into  partnership,  carried  on  their  business  with 
property  of  the  late  partnership  of  Bcmher  and  Waikins^ 
vhich  remained  unsold ;  that  the  Plaintifis  had  applied 
to  Thomas  Ormerode  and  Mary  Bamsher  to  appoint  some 
other  person  in  Kirbj^s  stead  to  get  in  the  assets,  or  to 
take  proper  steps  to  compel  Waikins  and  Kirby  to 
account;  that  they  had  not  complied  with  these  re- 
quests, but  had  wholly  neglected  to  take  any  steps  to 
compel  Waikins  and  Kirby  to  account ;  and  **  that  by 
soch  neglect  they  countenanced  and  assisted  Waikins 

and 
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1830.       and  Kiriy  in  misapplying  the  assets.''    The  prayer  ixra^ 
'  -  ^  ■        among  other  things,  that  an  account  might  be  taken   of 
V,  the  partnership  dealings  from  the  last  yearly  settlement 

Watxiks.     j^jJ  ^f  ijjg  monies  received  on  behalf  of  the  partnership 
by  JVatUnSf  or  by  Watkins  and  Kirh/. 

Mary  Bamsher  and  Kirby  having  died,  the  sait  was 
revived  against  their  persoiial  rq>resentatives. 

WaitinSf  by  his  answer^  admitted,  that,  after    the 
testator^s  death,  he  employed  some  effects  belonging  to 
the  partnership,  in  buildiiig  certain  ships;  bnt  those 
ships  were  afterwards  sold,  and  the  proceeds  were  paid 
to  a  banker,  to  the  joint:  account  of  him  and  the  eat- 
ecutoFs,  and  were  duly  applied  as  partnership  assets. 
He  denied  that  be  and  Kirby  had  made  use  of  any  part 
of  the  property  of  the  late  partnership  in  carrying  cm 
tbeir  business ;  and  he  did  not  believe  that  the  plaintifis 
bad  made  to  the  executor  and  executrix  the  appUcstioiis 
stated  in  the  bill,  or  that  the  executor  and  executrix  had 
refiised  to  comply  therewith. 


Ormerode  stated,  that  KirAgi  had  been  selected  to 
in  winding  up  the  concern,  because  he  had  been  long 
the  clerk  of  Bawsher  and  Waikins,^  and  had  enjoyed  the 
unlimited  confidence  of  the  tealaton  He  did  not  recol- 
lect or  believe  that  any  qfiplicatbn  had  been  made  to 
him  or  the  ^ecutrix  to  appoint  some  other  person  in 
tjrfnf^  stead,  or  to  compel  Kkrby  and  WitHns  to  ao- 
CDont:  he  was  not  aware,  till  after  the  fillip  of  the  biU, 
that  Kirby  and  WaMm  had  appUed  any  part  of  the 
ateck  of  the  lata  partnership  ia  their  trader  except  a  few 
articles  whick  had.  been  valued  to  them ;  and  though  he 
had  no  notion^  when  Kirby  was  appointed,  that  that 
gendeman  was  afterwards  to  enter  into  partnership  with 
WaMnif  he  considered  his>  agency  to  have  been  UgUy 

advaa- 
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^yantageoDs  to  the  estate  of  the  tesutor.    He  denied        1880. 
tlifti  he  hady  hy  ^^^y  liegllgence  or  otberwise,  coanto^ 
nanced  <»^  assisted  Watkins  and  Kirby^  or  either  of  them, 
in  wasting  the  assets ;  and  he  did  not  believe  that  the 
assets  had  been  wasted  or  misapplied. 

There  was  no  proof  that  the  executor  and  executrix 
had  acted  in  collusion  with  Waikins  and  Kirby^  or  that 
any  applications  had  been  made  to  them  to  compel  IViU^ 
kins  and  Kirby  to  account.  The  executor  and  executrix 
had  not  been  called  upon  to  file  a  bill  against  Watkins 
and  Kirbjf^  or  either  of  thenu 

Mr.  PqnfSj  Mr*  Bickersteth^  and  Mr.  Wright^  for  the 
PluDtiffi. 

Mr.  linmof  and  Mr.  PiggpUf  for  the  personal  relatives 
of  the  testator. 

Mr.  Pemberton  and  Mr.  A»  CrompUm^  for  Watkins* 

On  behalf  of  Waikins  an  objection  was  taken  ta  the 
frame  of  the  suit.  Waikins^  it  was  said,  was  merely  a 
debtor  to  the  estate  of  the  testator;  and  the  rule  is,  that 
a  debtor  cannot  be  made  a  defendant  to  a  bill  filed  by 
a  residuary  legatee ;  Vtterson  v.  Mair  (a),  Beckley  v. 
Dorringion.  (&)  The  exception  is,  where  there  is  collu- 
^on  between  the  executor  and  the  debtor;  but  collusion 
most  be  charged  and  proved.  Here  there  is  not  so 
much  as  a  charge  of  collusion.  There  is,  indeed,  an 
aNegBtion  that  *<the  executors  countenance  and  assist 
Waikins  and  Ktrigf  in  misapplying  the  assets ; "  but  it  is 
expressly  stated^  that  the  mode,  in  which  this  supposed 
countenance  and  assistance  had  been  given,  was  by  ne- 

Siting 

(a)  9  Vet.josL  95.  {b)  Cited  in  6  Ves.  748^ 
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1830*  ^    glecting  to  compel  them  to  account :  the  char^ge  is  there- 
forfs  a  charge  of  negligence  only,  which  wU]  not  bring  the 
case  within  the  exception.    Neither  negligence  nor  col* 
lasion  b  proved.    No  application  was  ever  made  to  the 
executor  or  executrix  to  file  a  bill  against    Watkim* 
Can  an  instance  be  produced,  in  which  a  legatee  has 
been  allowed  to  sue  a  debtor  to  the  estate^  when  he  had 
never  called  upon  the  personal  representative  to  institate 
proceedings? 

If  Waikins  is  to  litigate  any  question  between  him 
and  the  estate  of  the  testator,  why  is  he  to  be  called  on 
to  litigate  it  with  any  person  except  the  executors  ?     In 
a  suit  like  the  present,  it  is  of  great  importance  to  the 
Defendant,  who  the  persons  are  with  whom  he  is  to 
contend  as  Plaintifis.     Hitherto  he  has  dealt  with  the 
executors ;  the  greater  part  of  the  accounts  sought  by 
this  bill  have  been  arranged  in  the  fairest  manner  to  his 
satisfaction  and  theirs :  had  they  instituted  the  suit^  they 
would  not  have  ventured  to  state  such  a  case  as  is  now 
brought  forward ;  or  if  they  had,  an  easy  and  complete 
answer  to  it  would  have  been  at  hand.  Is  his  situation  to 
be  altered  for  the  worsen  by  allowing  the  residuary  legatees 
to  take  upon  themselves  the  functions  of  the  executor? 

On  the  other  hand,  it  was  said,  in  support  of  the  bill, 
that  there  were  special  circumstances  in  the  case  which 
took  it  out  of  the  general  rule*  Watkins  was  not  a  mere 
debtor  to  the  estate :  he  was  the  surviving  partner  of 
a  partnership  in  which  the  testator  held  the  largest 
share ;  and,  as  such,  he  necessarily  had  part  of  the  assets 
in  his  hands.  The  amount  of  the  demand  against  him 
in  respect  of  these  assets  could  not  be  ascertained  in  an 
action  at  law ;  it  must  necessarily  be  investigated  in  a 
court  of  equity ;  so  that  he  sufiered  no  hardship  firom 
bemg   made  a  defendant :  and  there  would  be  extreme 

incon- 
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inconvenience  in  having  one  suit  by  the  legatees  against 
the  executory  and  another  in  the  name  of  the  executors 
against  WtUkins.     In  Nextand  v.  Champion  {a\  it  ivas 
held  that  the  creditor  had  a  right  to  make  the  surviving 
partner  of  his  testator  a  defendant  to  a  bill  for  an  ac- 
count    *<  I  take  the  case  of  partnership/'  said  Lord 
Hcardwicief  **  to  be  different ;  and  though  there  was  no 
suggestion  of  collusion,  yet  I  do  not  think  the  bill 
would  have  been  demurrable  to^  as  has  been  insbted  on. 
Many  bills  are  brought  in  this  Courts  not  only  making 
the  representatives  parties,  but  ako  all  other  persons 
who  have  possessed  the  specific  assets;  and  there  are 
many  instances  where  the  surviving  paitner  is  made 
a  party,  that  they  may  have  an  account  of  the  personal 
esute  entire/'   The  same  principle  was  followed  in  Doran 
V.  Simpson  (&),  and  Alsager  v.  Rowley,  (c)     In  Gedge  v. 
TraHl  *  a  demurrer  was  over-ruled  to  a  bill  filed  by  a 

creditor 


1880. 


B0V8HER 
Wateins. 


(a)  I  Kef.  Ben.  106.  (5)  4  Vet,  651. 


(c)  6  Vet.  748. 


•  GEDGE  r.  TRAILL. 


1833. 

the  testator,  for  payment  of  .  . .,,  -,  , . 

J  1..       A  A  /     ,.    1^     A  bill,  filed  by 

a  debt,     Atlerwards,  all  the  a  creditor  of 

partners  in  the  house  of  PaX'  a  testator 

ton  and  Co.  were  made  De-  ■«*""•*  ^^  , 

executor,  and 

fendants  by  amendment :  and  certain  perw 
it  was  alleged  that  the  assets  'ons  who  were 

had  been  remitted  either  to  Il^fu^ru"/!?^^ 

with  tbe  exe- 

TraiU  or  to  Paxton  and  Co.;  cutor,  alleged 
that  Paxton  and  Co.  claimed  that  the  part- 
a  large  sum  as  due  to  them  "XSwS' 
from  the  testator ;  and  that  titled  to  retain 
the    Defendants    pretended  asseu  which 
that  Paxton  and   Co.  were  ha^ds^in  »L 

entitled  faction  of  a 
debt  which 
they  pretended  was  due  to  them  from  the  testator;  but  it  did  not  chai^pe  in  express 
terms  diat  the  executor  was  colluding  with  his  co-partners :  the  creditor  was  neld 
to  have, under  such  circumstances,  a  nght  to  sue  all  the  partners;  and  a  demurrer 
by  the  partners,  other  than  the  executor,  was  over-ruled. 

u 


A  testator  died  in  IndiOf 
hamg  appointed  certain  ex- 
ecutors in  that  country,  and 
other  executors  in  England. 
TbeDefendant,  Trmtf,  a  part- 
ner in  the  house  oi Paxton  and 
Co.,  was  the  only  person  who 
prored  the  will  in  England  f 
md  the  executors  in  India 
had  remitted  to  him  assets  to 
a  considerable  amount. 

The  original  bill  was  filed 
against  Traill  by  a  creditor  of 
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1890. 


BOWSBSB 
V, 

Watkins. 


creditor  against  an  executor  and  bis  partners,  who  had 
assets  in  their  hands.    Here  Watkins^  upon  the  death  of 
the  testator,  came  into  the  possession  of  assets,  and  had 
been  dealing  with  those  assets.     The  possession  of  the 
assets  rendered  him  accountable  to  a  person  beneficially 
interested  in  Uie  estate. 


entitled  to  retain  the  assets 
m  discharge  of  their  own 
claim* 

There  was  do  express 
charge  that  Traill  was  col- 
luding with  his  copartners. 

The  partners  in  the  house 
of  Paxton  and  Co.,  other 
than  TraUl^  put  in  a  general 
demurrer  to  the  bill  for  want 
of  equity. 

Mr.  CockereU  in  support  of 
the  demurrer. 

There  is  no  privity  be- 
ween  the  demurring  Defend- 
ants and  the  Plaiutiff:  they 
are  accountable  to  the  exe- 
cutor, and  the  executor  is 
accountable  to  the  Plaintiff. 
The  possession  of  assets  con- 
stitutes Paxton  and  Co.  a 
debtor  to  the  estate  of  the 
testator;  but  a  creditor  has 
no  right  to  call  them  to  an 
account,  or  to  enforce  pay- 
ment of  that  debt,  unless  the 
executor  be  insolvent  or  act- 
ing in  collusion  with  them, 
Alsager  v.  Roxxdey  (6  Ves. 
74^.).    In  the  present  case,. 


neither  collusion  nor  \nsoU 
vency  is  charged. 

Mr.  Teed^  contrL 

It  is  immaterial  whether 
it  be  alleged  in  words,  that 
Traill  colludes  with  the  other 
Defendants,  if  ffacts  are  stated 
en  the  face  of  the  bill,  which 
shew  that  he  and  they  are  act* 
ing  in  concert.   Such  concert 
follows  necessarily  from  the 
fact  of  his  being  in  partner- 
ship with  them.      It  is  die 
partnership  which  retains  the 
assets;  this  retainer  is  the 
joint  act  of  TraiU  and  bis  co^ 
partners ;    and  any  person, 
who  has  an  interest  in  the 
estate,  must  be  entitled  to 
sue  him  and  them  jointly* 
Such  a  state  of  things  con- 
stitutes an  exception   from 
the  general  rule,  that  a  debtor 
to  the  estate  cannot  be  made 
a  Defendant  to  a  bill  by  a 
creditor* 

The  Vicb-Chancbllox 
(Sir  John  Leach)  stated,  that, 
in  substance,  it  was  collusiod 

on  the  part  of  the  executor, 

if 
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The  Master  ^  the  Rolls  was  of  opinion  that  the 
Plaintiff  had  a  right  to  sustain  the  bill  against  the 
suryiTiDg  partner. 


289 


The  decree  directed  an  account  of  the  partnership 
dealmgs  and  transactions  of  Bamher  and  Watkins^  from 
the  SOth  of  April  1822;  an  account  of  the  property 
and  effects  of  the  partnership  at  the  time  of  the  tes- 
tator^s  death,  and  of  the  amount  of  his  capital  engaged 
therein ;  and  an  account  of  the  sums  received  by  Kirby^ 
and  retained  by  him  on  account  of  his  services  and 
expenses;  with  an  inquiry  whether  any  thing  was  due 
to  or  from  his  estate  in  respect  thereof. 

Reg.  Lib.  1829,  A.  2908. 


1830. 


BOWBHBB 
9. 

Watuni. 


if  astraoger  retained  assets 
with  his  consent  and  appro- 
bation ;  that  this  bill  alleged 
^ttt  aU  the  partners  (of  whom 
TraSl  was  one)  retained  the 
iQms  remitted^  and  claimed 
to  be  entitled  to  retain  them ; 


and  that  those  circumstances 
amounted  to  collusion,  and 
brought  the  case  within  the 
exception  from  the  general 
rale. 

The  demurrer  was 
over*ruled« 


V  2 


284  CASES  IN. CHANCERY. 

1830. 


Rolls.  COLLINS  V.  ARCHER. 

Purchase  for      ZJENRY  GODDARD9  being  rector  of  the  rectory 

ridS^"^  ^°^  P^™*^  ^'^^^^'^  ^  ^^^'^  ^^'^»  executed  an 

without  notice  indenture  bearing  date  the  2l8t  of  January  1811,  by 

iT/efaiS**'  which  be  granted  to  CoUins,  in  consideraUon  of  4000/., 
sttfunst  a  an  annuity  of  55QL  for  the  life  of  him,  Goddard:  and, 

relies  upon  a    for  the  more  effectually  securing  the  annuity,  he  thereby 

l^ai  title.        flrranted  and  demised  the  said  rectory  of  Castle  Eaton  and 

A  rector,  in  **  . 

1811,  demised  the  vicarage  of  Deverill  Longbridge^  therein  mentioned, 

^Afo^^utm  ^'^^  ^^^  messuages  and  tenements,  and  all  the  tithes, 

of  years  to  issues,  and  profits  belonging  thereto  respectiyely,  unto 

^e  MTment  «^^^  ^^^  Tinney^  his  executors,  administrators,  and 

of  an  annuiw ;  assigns,  for  the  term  of  ninety-nine  years,  if  he  {Goddard) 

▼aluable  con-  should  so  long  continue  the  incumbent  of  the  rectoiy  and 

sideration,  de-  vicarage^  without  impeachment  of  waste,  upon  certain 
tithesof  certain  trusts  for  securing  the  payment  of  the  annuity.  As  a  fiir- 

the  rertLnr'to  **''  security,  judgment  for  8000t  was  entered  up  against 

the  occupier  Collins s  on  which,  as  often  as  the  annuity  should  be  in 

the  time'  had  arrear  for  the  space  of  forty  days,  Collins  was  to  be  at 

no  notice  of  liberty  to  issue  one  or  more  writs  or  writs  of  levari  Jacias 

chaise:  the  de  bonis  ecclesiasticis^  for  the  purpose  of  sequestering  the 

annuity  fell       rectory  and  vicarage, 
into  arrear  ^  ^ 

in  1816;  and, 

rector  toolT  '^^  annuity  being  in  arrear    to   the    amount    of 

the  benefit  of    693/.  lOs.,  Collins^  in  May  1815,  procured  a  writ  of 

the  insolvent 

act:  Are-  seques- 

roained  in  the 

occupation  of  the  lands,  and  retained  the  tithes,  claiming  to  be  entitled  to  them 
under  the  deed  of  1814 ;  and  no  step  was  taken  to  enforce  payment  till  1827,  when 
A.  filed  against  him  a  bill  for  an  account ;  in  answer  to  which,  J?,  insisted  that  he 
was  a  purchaser  for  valuable  consideration  without  notice :    Held, 

That  that  defence  was  of  no  avail  against  the  legal  title  of  the  Plaintiff; 

And  that  Uie  Defendant  ought  to  account  for  tSe  tithes  for  the  six  years  before 
thefilingofthebill. 
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sequestration  of  tiie  rectory  for  tbe  sum  of  8000^  and 
costs,  indorsed  to  levy  693L  10^.,  besides  costs  and 
eKpenaes;  and  upon  this  writ  letters  of  sequestration 
were  granted  to  Collins.  In  1817»  Goddard  took  the 
benefit  of  the  insolvent  act;  and,  under  an  order  of  the 
Court  for  the  relief  of  insolvent  debtors,  tbe  bishop  of 
Ae  diocese^  OA  the  1st  of  December  1817,  granted  to 
CoBim  letters  of  sequestration  of  the  rectory,  so  far  as  it 
ooald  or  might  be  subject  to  such  sequestra€bn« 

On  the  6th  of  December  1817,  tbe  annuity  being  in 
arrear  to  the  amount  of  1000/.  and  upwards,  a  writ  of 
sequestration  was  issued,  indorsed  for  7420^  18s.  Idl, 
besides  costs  and  expenses,  upon  which  letters  of  seques- 
tration, bearing  date  the  6th  of  December  1817,  were 
granted  to  Collins. 

The  bill  was  filed  on  the  Sd  of  April  1827,  by  Collins 
and  Join  Pern  Tinnet^  his  trustee^  agaifist  dnAer^  who, 
it  was  alleged,  had,  for  six  years  immediately  preceding, 
occupied  certain  lands  within  the  parish,  and  had  not, 
during  that  time,  set  out  the  tithes  (rf*  the  tithable  matters 
which  had  grown .  or  arisen  upon  them.  The  prayer 
was,  that  he  might  account  for  the  value  of  the  tithes 
whidi  had  been  so  subtracted. 

ArekeTf  by  his  answer,  stated,  that,  GMdard  being  or 
liietcading  to  be  seised  of  the  rectoiy  of  the  parbh  of 
Guti^  JSolM  as  rector  thereof  mid,  as  such,  entitled  toaU 
tithes  within  the  same^  by  indenture  of  covenant,  dated 
tlie  2d  of  November  1814,  in  consideration  of  12502.  then 
paid  to  him  hyJrcher^  and  of  the  further  sum  of  1500/1, 
to  be  paid  to  ham  by  JtAer^  his  executors  or  administra- 
uxoy  on  or  before  the  25th  of  December  then  next^  he 
{Goddard^  did  covenant  with  Archer^  hb  executors,  ad- 
flBinistimtors,  and  assigns,  that  he  would,  on  or  before  the 

U  S  25th 
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18S0«        25th  of  December  then  next^  make  a  good  and  eflfectoal 
demise  to  Archer^   his  execntors,  administratorsy    and 
assigns,  for  a  term  of  ninety-nine  years,  determinaUe 
with  Godiari%  life  or  incumbency,  of  all   the  glebe 
lands  of  the  rectory,  and  also  of  all  the  tithes  of  oeiiiiin 
lands  therein  described,  which  were  then  in  the  temiie 
or  occupation  of  Archer ;  and  that  Goddard  did  further 
covenant  to  execute,  as  an  indemnity  against  the  for- 
feiture, avoidance,  resignation,  or  sequestration  of  the 
lands,  tithes,  and  hereditaments  during  his  life,  a  bond 
in  the  penalty  of  27501.,  and  a  warrant  of  attorney  to 
enter  up  judgment  for  the  same  sum ;  —  that  the  ISOOl. 
was  duly  paid  to  Goddard,  who,  accordingly,  by  inden- 
ture dated  the  24'th  of  December   1814,   demised  to 
Ardkef'f  among  other  things,  the  tithes  of  certain  lands 
therein  mentioned,  including  the  lands,  in  respect  of 
which  tithes  were  claimed  by  the  bill,  for  the  term  of 
ninety-nine  years,  if  he  {Goddard)  should  so  long  live, 
with  the  usual  covenants  against  incumbrances,  and 
for  title  and  quiet    enjoyment;  —  that,   by  virtue  of 
the  said  indenture,   he  {Archer)  openly  and  paUidy 
entered   into   possession   of  the    tithable    lands   and 
tithes,  thereby  demised,  and  had  ever  since  from  year  to 
•year  collected  or  received  and  retained  the  tithes; — that 
it  was  from  1814  well  known  throughout  the  parish, 
and  to  the  Plaintiffs,  that  he^  the  Defendant,  had  ac- 
quired the  rector's  interest  in  the  tithes  of  the  lands  in 
his  own  occupation ;  — *  and  that  the  Plaintiff  bad  not 
made  any  demand  upon  him  in  respect  of  tithes,  till 
shortly  before  the  filing  of  the  bill. 

The  Defendant  forther  stated,  that,  at  the  time  of  the 
respective  payments  of  the  sums  of  12502.  and  ISOOL,  he 
had  no  information,  knowledge,  belief  or  notice  of  any 
prior  incumbrance  or  claim  by  or  on  the  part  of  Cottins 
or  any  other  person,  to  the  rectory,  tithes,  and  premises 

so 
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SD  demised  and  granted,  or  any  part  of  the  same  ;  and  18S0. 
he  submitted  ^^  that  he  was  a  bond  fide  purchaser  for 
valuable  consideration^  and  without  notice  of  the  grant 
of  the  annuity  to  CollinSf  or  any  prior  or  other  in* 
cumbrance  on  the  said  rectory  of  Castle  Eaiottf  than 
the  demise  to  himself; "  and  he  claimed  "  to  have  the  full 
benefit  of  the  several  matters  so  stated  by  him,  in  like 
manner  as  if  he  had  pleaded  them  in  bar  to  the  disco- 
very and  account  sought  by  the  bill" 

Goddard  died  after  the  institution  of  the  suit. 

It  was  stated  by  one  of  the  witnesses  for  the  defendant, 
that  Tinnej/f  from  Lady-day  1816,  collected  and  received 
the  tithes,  or  a  compensation  in  lieu  of  them,  from  all 
the  occupiers  within  the  parish,  except  the  Defendant 
Archer^  and  that,  in  May  1816,  he  claimed  the  tithes  of 
Archer's  lands,  **  as  the  prior  assignee  or  sequestrator 
under  Goddard.^ 

The  bill  did  not  allege  that  tithes  had  been  claimed 
from  Archer  at  any  particular  time. 

Mr.  Tinney  and  Mr.  Molfe^  for  the  Plaintiffs. 

The  13  Eliz.  c  20.  enacts,  *^  that  all  chargings  of 
snch  benefices  with  cure  hereafter  with  any  pension  or 
with  any  profit  out  of  the  same  to  be  yielded  or  taken, 
hereafter  to  be  made,  other  than  rents  to  be  reserved 
upon  leases  hereafter  to  be  made  according  to  the  mean- 
iog  of  this  act,  shall  be  utterly  void.''  That  act  was  re- 
pealed by  the  45  6. 3.  c.  84.  s.  10.,  but  was  partially 
revived  in  1817.  The  deed  of  1811,  under  which  the 
plaintiffi  claim,  having  been  executed  while  the  43  G.  3. 
f.84.  was  in  force,  is  a  valid  instrument,  and  passed  the 
1^  estate  in  the  rectory  to  the  trustee  Tinney.    Doe  d. 

U  4  Cotes 
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18S0. 


Cates  y.  SomervUle,  (a)  From  the  time  when  that  deed 
was  executed)  the  legal  title  to  demand  and  reoenre  the 
tithes  was  in  Tinney  as  a  trustee  for  Cdttins;  and  the  De- 
fendant^ who,  in  the  mean  time,  has  not  set  out  his  tithes, 
or  made  payment  in  lieu  of  them  to  any  person,  must 
now  account  to  the  Plaintiffs. 


The  defence  set  up  by  the  answer  is,  that  Artker^ 
under  a  deed  executed  in  December  1814,  is  a  purcbaser 
of  the  tithes  in  question  for  Taluable   consideration, 
without  nodce  of  the  title  of  the  Plaintiflb.     Purchase 
for  Taluable  consideration,  without  nodce,  will  protect 
the  purchaser  against  an  equitable  dde,  but  is  not  aYsil- 
able  against  the  legal  tide.    In  WiUiams  ▼•  Lamie  (A), 
which  was  the  case  of  a  bill  by  a  widow  for  dower. 
Lord  ThurUm  said,  "  the  only  question  was,  whether  a 
plea  of  purchase  without  notice  would  lie  against  a  bill 
to  set  out  dower :  that  he  thought  where  the  party  is 
pursuing  a  legal  tide,  as  dower  is,  that  plea  does  not 
apply,  it  being  only  a  bar  to  an  equitable^  not  to  a  \»gaX 
claim ; "  and  he  therefore  OTerruled  the  plea.   This  pas- 
sage is  referred  to  by  Lord  Manners  in  MedlicoU  ▼. 
0*D(mneU{c\  and  the  soundness  of  the  doctrine  is  not 
questioned.     The  efiect  of  Wilkes  v.  Bodington  (d)  is, 
that  a  defendant,  in  order  to  avail  himself  of  the  plea  of 
being  a  purchaser  without  notice,  must  have  either  the 
legal  estate,  or  a  better  right  than  the  plaintiff  to  call 
for  the  outstanding  estate ;  and,  consequendy,  that  that 
plea  can  never  be  made  use  of  against  a  plaintiff  who 
relies  on  a  legal  title. 

If  a  party  sought  to  enforce  his  legal  tide  in  a  court 
of  law,  the  defence  of  purchase  for  valuable  consider- 
ation could  not  be  set  up.     Why,  then,  should  it  be 

/ivail- 


(a)  6  Bam.  4r  Cress.  1S6. 
(6)  3  Bro,  C.  C.  264. 


(c)  I  BaU  4*  BeaUy^  15e. 
id)  8  Vernon^  599. 
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available  in  a  court  of  equity,  when  that  court  is  not 
acting  on  an  equitable  title,  or  giving  equitable  reliei^ 
but  is  proceeding  on  a  title  purely  legal,  and  exercis- 
ing a  concurrent  jurisdiction  with  courts  of  law,  for 
the  purpose  of  giving  the  same  relief  as  would  be  af- 
forded by  them,  but  of  giving  it  by  more  e&ctnal  or 
convenient  means.*  Here  the  Plaintiflb  stand  upon 
legal  title  to  the  tithes ;  they  might  recover  them  by 

an 


*  Lord  Redetdde  says  (7Vm- 
iMf  om  Pleadings  4th  ed.  p.  S88.), 
''Ifa  defendant  is  a  purchaser  lor 
a  valuable  consideration,  with- 
out notice  of  the  plaintiff's  title, 
a  court  of  equity  will  not,  in 
general,  compel  him  to  make 
any  dtsoovery  which  may  affect 
hk  own  tide,  (a)  Thus^ifahUl 
is  filed  for  ctiscovery  of  goods 
pordbased  of  a  bankrupt,  the 
defendant  may  plead  that  he 
pcirdiased  them  bmii  fide  for  a 
valuable  consideration,  paid  be- 
fore the  commission  of  bankrupt 
vaa.soed  oat,  and  before  he  had 
any  notice  of  the  \mBkvaigiteyJ*{fi) 

At  pag^  274.  of  the  same  trea^ 
tise.  Lord  Bedndale  expounds 
the  doctrine  on  this  subject,  and 
makes  no  mention  of  any  ex- 
ception in  favour  of  a  Phundf^ 
who  comes  into  equity  upon  a 
legal  title.   **  Bupposing,**  says 
be,  "  a  Plaintiff  to  have  a  full 
title  to  the  relief  he  prays,  and 
the  Defendant  can  set  up  no 
defence  in  bar  of  that  title,  yet 
If  tiie  Defbndant  has  an  equal 
claim  to  the  protecdon  of   a 


Court  of  equity  to  defend  his 
possession,  as  the  Plaintiff  has 
to  the  assistance  of  the  Court  to 
assert  his  right,  the  Court  will 
not  interpose  on  either  side." 

Sir  E.  Sugden,  in  his  Tnatite 
on  the  Law   of   Fendort,    6th 
edition,  741— 74S,  cites  Burkue 
V.  Cook^  S  Freem.  S4. ;  JRogers  v. 
Seale,  aFreem.B4.;  Parker  y. 
Biythmare,  3  Eg,  Ca,  Mr.  79. 
pi,l.;  WUliama  ▼.  Lamie,  5  Bro. 
C  C,  S64* ;  and  Jerrard  v*  &ntfi- 
derSf  2  Vei.jun.  454;  and  con- 
cludes with  the  following  obser- 
vations :  —  ^'  To   argue  from 
principle,  it  seems  dear  that  the 
plea  (of  purchase  for  valuable 
consideration  without  notice)  is 
a  protection  against  a*  legal  as 
well  as  an  equitable  claim ;  and 
as  the  authorities  in  favour  of 
that  doctrine  certainly  prepon- 
derate, we  may,  perhaps,  ven- 
ture to  assert  that  it  will  protect 
against  both.'* 

See  alto  Mr.  BeW%  note  on 
WiUianu  v.  Lambe,  and  Gmi  v. 
Oibaldetton,  5  Mad.  428.,  and 
1  Rutiea,  507. 


(a)  2  Vet.  jun.  458. ;  5  Atk.  80S. 

(ft)  Perrai  v.  Ballard^    2  Cat.  Chan.  72. ;    Heyman  Y.  Gomeidon, 
Fhich  B.  94. ;  Abery  v.  WUHam^  1  Fern.  27. 
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1880.  an  action^  against  which  the  title  of  purchase  for  Taloable 
consideration  without  notice  would  be  no  defence  :  and 
they  apply  to  a  court  of  equity  (the  subject  being  one  in 
which  a  court  of  equity  has  concurrent  jurisdiction^ 
because  the  account,  which  is  necessary  to  complete 
relief,  can  be  obtained  more  conveniently  here  than  by 
proceeding  at  law. 

Mr.  Pemberton  and  Mr.  BoiUau^  contra. 

A  court  of  equity  never  interposes  against  a  pur- 
chaser for  valuable  consideration,  and  without  notice.     If 
the  person   who  claims  against  him  has  a  legal  title, 
that  legal  title  may  be  enforced  by  legal  remedies ;  but 
a  court  of  equity  will  not  act  in  aid  of  it     If  a  plaintiff 
files  a  bill  for  a  discovery  in  aid  of  an  action  at  law^  the 
defendant  may  plead  that  he  is  a  purchaser  for  valoable 
consideration  without  notice.     The  dictum  in  Williams 
V.  Lambe  is  not  in  accordance  with  the  general  doctrine 
of  the  Court ;  and  it  could  scarcely  have  been  necessary  in 
that  case  to  consider  the  point ;  for  it  is  not  easy  to  con- 
ceive how  purchase  for  valuable  consideration  without 
notice  could  be  pleaded  in  bar  to  a  bill  to  set  out  dower. 
Every  man,  who  buys,  is  bound  to  ascertun,  whether 
the  parties,  from  whom  be  buys,  had  wives  entitled  to 
dower. 

The  title  of  Collins,  as  sequestrator,  is  inconsistent 
with  the  title  of  Tinnej^as  trustee  of  the  term ;  and  it  is 
not  here  that  they  are  to  seek  their  remedy  in  respect  of 
the  judgment  of  which  they  daim  the  benefit,  and  the 
writs  of  sequestration  which  they  have  issued.  The 
bill  can  be  sustained  only  upon  the  demise ;  and  the  title 
of  the  Plaintiffi  cannot  be  carried  higher  than  that  of 
mortgagees  of  the  rectory  having  a  right  to  enter  into 
the  receipt  and  income  of  the  tithes.    Now,  the  annuity 

was 
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was  in  arrear  in  1816;  and  though  they  were  aware        1830. 

that  the  Defendant  claimed  the  tithea  of  his  lands  onder 

the  deed  of  1814)  thejr  took  no  steps  against  him.    The 

bOl  does  not  all^e  that  they  called  upon  him  at  any 

particular  time  to  account  to  them.    As  they  have  per* 

mitted  Archer  to  retain  the  tithes,  he  must  be  in  the  same 

situadon  as  if  he  had  paid  them  to  another  person 

claiming  under  the  grant  of  1814.  The  Plaintiffs  are  to 

be  considered  as,  at  the  most,  only  mortgagees  who  have 

not  taken  possession ;  and  it  is  well  known  that  such  a 

mortgagee  is  not  entitled  to  an  account  of  bygone  rents. 

The  retainer  of  the  tithes  by  Archer  under  the  grant 

from  Goddardy  is  equivalent  to  payment  to  Goddard: 

the   plaintiffs   could    not    have  called   upon    Goddard 

to  account  for  what  he  had  received;  how  can  they 

have  a  larger  remedy  against  the  Defendant,  who  must 

be  admitted  to  be  entitled,  under  the  deeds  of  1814,  to 

all  Goddard^s  rights  ?    They  cannot  have  an  account 

from  any  earlier  period  than  the  filing  of  the  bill. 

Mr.  Tifmei/,  in  reply. 

The  Defendant  is  in  the  situation  of  an  occapier  who 
has  not  paid  tithes  to  any  body.  The  Plaint^  under 
their  demise,  were  entitled  to  the  tithes ;  and  it  was  the 
doty  of  the  Defendant  to  have  set  them  out :  at  law  be 
would  be  answerable  for  the  value  of  the  dthes  for  the 
six  preceding  years ;  and  as  this  Court  has  concurrent 
jurisdiction  in  the  matter,  the  relief  granted  here  must 
be  as  extensive  as  the  remedy  would  be  at  law. 

If  the  defence  of  purchase  for  valuable  consideration 
without  notice  could  be  set  up  against  a  legal  titles 
I'cconrse  would  be  had  to  it  in  almost  every  suit  where 
the  right  to  tithes  is  in  question.  For  instance,  where 
a  vicar  files  a  bill  against  an  impropriate  rector  who  has 

long 


Scott. 
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18S0.  la  the  mean  time  the  purchaser,  in  Mcy  18279  com- 

HoaoART      ii^ci^ced  an  action  for  the  recovery  of  his  deposit^   in 
«•  which  he  obtained  a  verdict.      In  October  1827»   tbe 

bill  was  filed  for  specific  performance  of  the  contract. 

Mr.  Bickersieih  and  Mr.  Mac  Arthur,  for  the  Plaintifi; 

Mr.  Pemberton  and  Mr.  PhUUmoref  for  the  Defendant. 

On  behalf  of  the  Defendant,  it  was  contended,  that  tbe 
Court  would  not  enforce  the  performance  of  a  contract 
which  the  Plaintiffs  had  no  authori^  to  make.     At  the 
time  of  the  sale  the  Plaintifis  were  mere  strangers  to  the 
property;  they  had  no  estate,  legal  or  equitable,  in  the  pre- 
mises, nor  power  over  them.  If  they  have  since  acquired 
a  right  to  dispose  of  them,  that  subsequently  acquired 
authority  will  not  sanction  an  act  doue  before  the  autho- 
rity existed.  A  sale,  made  by  them,  at  a  time  when  they 
were  not  authorized  to  sell,  will  not  bind  their  cestuis  que 
trust.    There  are  cases  in  which  a  vendor,  who  had  not 
a  perfect  tide  at  the  commencement  of  the  suit,  has 
obtained  a  decree  for  specific  performance,  if  tbe  defect 
has  been  supplied  before  the  hearing  of  the  cause,  fl^/nn 
V.  Morgan,  (a)    But  here  the  objection  is  not  merely  to 
the  tide,  but  to  the  Plaintifis,  as  persons  who^  at  the 
time  when  the  agreement  was  signed,  were  not  capable 
of  entering  into  a  binding  contract. 

On  the  other  hand  it  was  argued,  on  behalf  of  the 
rlaintiffi,  that,  as  the  property  was  now  vested  in  them, 
and  they  could  make  a  complete  tide,  the  Court  would 
compel  the  performance  of  the  contract.  Nothing  would 
be  more  unreasonable  than  that  the  purchaser  should 

escape 

(fl)  7  Ves.  202. 
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escape  from  his  agreement,  after  the  vendors  had  been     ^  18S0. 
at  the  expense,  with  bis  knowledge,  and  with  his  acqni- 
escence,  of  the  various  proceedings  which  were  necessary 
in  order  to  transfer  to  them  the  estate  from  the  infant 
heir. 

The  Master  qfihe  Rolls. 

The  bill  is  filed  for  the  specific  performance  of  a 
contract  for  the  sale  of  a  freehold  estate. 

The  Plaintiffs  were  the  executors  of  the  surviving 
trustee,  to  whom  the  power  of  sale  was  given  by  the 
will  of  a  testator  s  and  considering  that  the  power  had 
devolved  upon  them,  they  entered  into  the  contract  with 
the  Defendant.  The  surviving  trustee  left  an  in&nt  heir : 
and,  the  misapprehension  of  the  PIainti£&  being  dis- 
covered, a  petition  was  presented,  upon  which,  with  the 
privi^  of  the  Defendant,  the  usual  order  was  made^  refer- 
ring it  to  the  Master  to  inquire  whether  the  heir  was  an 
in&nt  trustee  within  the  meaning  of  the  act.  The  Master 
having  reported  in  the  affirmative,  a  bill  was  filed  for  the 
appointment  of  new  trustees,  in  the  place  of  the  infant 
heir;  and  in  that  suit  the  Plaintiffs  were  appointed  the 
new  trustees :  but  before  the  decree  was  obtained  in  it, 
the  present  bill  was  filed. 

An  objection  was  taken  at  the  hearing,  that  the 
Plaintiffi,  at  the  time  of  the  contract,  had  no  power  of 
sale,  and  that  the  contract,  therefore,  could  not  be 
enforced. 

The  objection  must  be  over-ruled.  The  Defendant,  if 
he  had  thought  fit,  might  have  declined  the  contract  as 
soon  as  he  discovered  that  the  Plaintiffii  had  no  title;  and 
he  was  not  bound  to  wait  until  they  had  acquired  a  title; 

but. 
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18S0.        Master  reported  that  a  good  title  was  made  to  all  the 
lotSy  except  lot  2. 

Sir  Robert  fVigram  took  exceptions  to  the  report; 
the  exceptions  were  over-ruled;  and,  on  tiie  4Fth  of 
December  1824>,  an  order  was  made  discharging  him  from 
the  purchase  of  lots.,  and  ordering  the  purchase-money 
of  the  three  other  lots  to  be  paid  into  Court.  The  money 
was  paid  accordingly,  and  Sir  Robert  Wigram  was  let  into 
possession. 

In  November  1826t  before  any  conveyance  to  him  was 
executed,  Sir  Robert  Wigram  was  informed  by  persons 
who  were  not  parties  to  the  suit,  that  Nicholas  Carter  was 
not  the  heir  of  John  ;  for  that  Nicholas  had  an  elder 
brother,  George^  who  died  in  the  lifetime  oi  John^  the 
testator,  and  left  a  son  John,  who,  as  heir-at-law,  was 
entitled  to  the  estates  which  John^  the  testator,  had  pur- 
chased after  the  date  of  his  will.   Sir  Robert  Wigram  im- 
mediately communicated  this  information  to  his  solicitor, 
who  caused  a  search  to  be  made  in  the  rasters  of  the 
parish  church  of  St.  Giles  within  Cripplegate,  and  there 
found  entries  of  the  baptisms  of  three  sons  and  three 
daughters  oi  George  Carter  of  the  said  parish,  butcher,  and 
Elizabeth  his  wife.     The  three  sons  were  named  John^ 
George^  and  Nicholas;  John  was  bom  on  the  24th  of  June 
1726,  and  baptized  on  the  17th  oijvly  1726  ;  George  was 
born  on  tlie  2 1  st  of  August  1 727,  and  baptized  on  the  Sd  of 
September  1 727;  and  Nicholas  was  bom  on  the  5th  of  JanU' 
ary  1731,  and  baptized  on  the  80th  ofc/aiit<a9^17Sl.   The 
register  of  the  same  parish  contained  an  entry  of  a  mar- 
riage solemnized  on  the  29th  of  December  nss^  between 
George  Carter j  bachelor,  and  Sarah  Carter^  spinster,  both 
described  as  resident  in  the  said  parish;  and  entries  of  the 
baptisms  of  two  sons  of  George  Carta*  of  the  said  parish 
butcher,  and  Sarah  his  wife,  namely,  George^  born  on  the 

27th 
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27th  otjubf  nsif  and  baptized  on  the  1 4th  of  Augusi  in  1880* 
the  same  year,  and  JbAn,  born  on  the  11th  ol  May  1759, 
and  baptized  on  the  30th  of  the  same  month  oS  May. 
Iq  the  register  of  burials  of  the  same  parish  was  an  entry 
of  the  burial  of  George  Carter^  a  child,  on  the  20th  of 
August  1758.  John  Carter^  the  surviving  son,  was  the 
person  who  now  claimed,  as  heir  of  his  uncle  John  Carter 
the  testator,  the  lands  purchased  after  the  date  of  his  will, 

lo  this  state  of  circumstances,  on  the  15th  oi  January 
1827,  an  order  was  made,  on  the  application  of  the  pur- 
chaser, referring  back  the  title  to  the  master :  he  re- 
ported against  the  title;  and  to  bis  report  exceptions 
were  taken.  While  the  exceptions  were  pending,  an 
order  was  made  in  the  cause,  by  which  it  was  referred 
to  the  Master  to  inquire  whether  it  would  be  for  the 
benefit  of  ail  parties  that  a  sum  of  1000/.  should  be  paid 
to  John  Carter^  in  consideration  of  his  releasing  and 
conveying  his  claim  and  interest.  The  Master  reported 
10  the  affirmative;  the  money  was  paid  to  John  Carter  s 
and  in  March  1829  he  executed  a  release  and  convey- 
ance of  all  his  interest. 

Shortly  afterwards  the  exceptions  were  argued  and 
ov^^-ruied,  and  as  soon  as  they  were  disposed  of^  two 
motions  were  made ; — one  on  behalf  of  the  purchaser,  to 
be  discharged  from  hb  purchase ;  the  other  on  behalf  of 
the  plaintiffi,  that  it  might  be  referred  back  to  the 
Master  to  review  his  report,  and  inquire  whether  the 
vendors  could  now  show  a  good  title. 

The  affidavits  sworn  in  support  of  the  purchaser's 
present  application,  and  of  his  application  in  January 
1827,  when  the  last  order  of  reference  was  made,  dis- 
closed the  &cts  which  are  stated  above.  It  appeared 
further  by  the  affidavit  of  one  Thomas  Pricey  the  brother- 
in-law  of  John  Carter  the  claimant,  that,  about  the  4th  of 
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18S0.  December  1826,  Tkomas  Daily ^  one  of  the  Plaintiffi,  in  xi 
conversation  concerning  John  Carter^s  claim,  informed 
him,  Pricej  that,  about  ten  years  before,  he  had  com- 
plained to  his  solicitor  of  the  delay  which  had  taken  place 
in  bringing  the  affairs  of  Nicholas  Carter  to  a  settlementy 
when  his  solicitor  told  him,  that  Sir  Robert  Wigran/% 
solicitor  insisted  on  haying  an  heir-at-law  of  John  Carter^ 
and  that  there  was  an  heir-at-law,  but  that  he  could  not 
be  brought  forward  without  danger  to  a  considerable 
part  of  the  freehold  lands* 

The  solicitor  of  the  plaintiff,  on  the  other  hand, 
denied,  that  he,  on  the  occasion  referred  to  by  Price^ 
or  at  any  other  time,  made  to  DaOy  the  statement 
there  ascribed  to  him;  but  he  believed  that  be  men- 
tioned to  Dalbjf  a  rumour  he  had  heard,  that  Nicholas 
Carter  had  an  elder  brother,  Geargef  and  that  Daify 
said  he  always  understood  Nicholas  to  have  been  the 
heir  otjohn^  and  requested  the  deponent  not  to  speak  of 
his  having  heard  any  thing  which  might  impeach  the 
tide  of  Nicholas  as  heir  of  his  brother  John.  He  further 
swore,  that,  at  the  time  when  he  prepared  the  abstract, 
he  firmly  believed  Nicholas  Carter  to  have  been  the  next 
brother  and  heir  of  John^  and  considered  Geotrge  to  have 
been  a  younger  brother  of  Nicholas  /  and  that  he  never 
heard  that  there  was  any  brother  of  John  Carter  older 
than  Nicholast  or  that  George  had  lefl  any  issue,  until 
several  years  after  the  sale  of  the  estates,  and  until  long 
afier  the  deeds  of  1816  were  executed,  and  the  fines 
levied. 

1889.  The  Vice-Chakcellor  granted  Sir  Robert  WigranCh 

«^  ^^*      motion,  and  refused  the  other  motion,  with  costs,  (a) 

A  motion  was  now  made  before  the  Lord  Chancellor 

on 

(a)  5  Simons,  29. 
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on  behalf  of  some  of  the  defendants,  tliat  the  order  of  18  SO. 

the  Vice-Chancellor  might  be  rescinded,   and  that  it  ^j^  •  *' 

might  be  referred  back  to  the  Master  to  inquire  whether  o. 
a  gpod  title  to  the  premises  could  now  be  made. 

Mr.  Knight  and  Mr.  Wray,  Mr.  Hot^ne  and  Mr. 
Whiimank^  Mr.  Teed^  and  Mr.  J,  Sussellf  for  different 
parties  in  the  caase,  in  support  of  the  application. 

There  is  no  question  that  the  only  defect  which  exists 
in  the  title  has  been  cured  since  the  date  of  the  report, 
and  that  the  parties  are  now  in  a  condition  to  give  the 
porchaser  all  that  he  contracted  for.  In  Esdaile  v.  Sie» 
pkemon  (a),,  the  rule  applicable  to  such  cases  was  Imd 
down  by  Sir  John  Leach^  after  consultation  with  Lord 
Eldon^  in  the  following  words : — '^  If  the  Master  should 
report  against  the  title,  and  at  the  hearing,  upon  further 
directions,  the  vendor  had  cured  the  defect,  the  Court 
would  then  compel  the  purchaser  to  take  the  titles 
although  it  would  not  suspend  the  contract  with  a  view 
to  a  future  proceeding  to  perfect  the  title ;  and  if  the  fiict 
whether  the  vendor  could  at  the  hearing  cure  the  defect 
were  in  question,  it  must  be  then  sent  back  to  the  Master 
to  review  his  report,  with  the  additional  circumstances." 
The  hearing  of  the  exceptions  in  the  present  case  cor- 
responds to  the  hearing  on  further  directions  in  a  suit 
foft  specific  performance  regularly  prosecuted.  The 
same  doctrine  was  acted  upon  in  Wynn  v.  Morgan  {b\ 
and  Coffin  v.  Cooper  (c).  In  the  latter  case  the  title  was 
made  good  by  an  act  of  parliament,  obtained  after  the 
master  had  reported  against  the  title.* 

(a)  6  MaiLZe^.  (c)  14  Ve».  205, 

(b)  7  Fes.  i02. 

*  See  SugdetCs  Law  of  Vendors  and  Purchasent,  6th  edit.  p.  J61. 
8th  edit  p.  373. 
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18 SO.  In  the  present  case  a  further  reference  will  not    be 

attended  with  either  inconvenience  or  injury  to  any  one  ; 
and,  on  the  contrary,  injustice  will  be  done,  if  Sir  Robert 
Wigram  is  now  discharged  from  his  contract.  He  has 
been  for  five  years  in  possession  of  the  property ;  he  has 
dealt  with  it  as  his  own ;  and  the  parties  cannot  now  be 
placed  in  the  same  situaUon  as  if  no  contract  had  been 
entered  into. 

Lechmere  v.  Brasier  {a\  which  was  relied  on  in  the 
court  below,  has  no  application  to  a  question  like  the 
present  There  the  purchaser  bought  under  a  decree  in 
which  the  direction  for  sale  was  clearly  erroneous,  the 
fact  of  the  trading  of  the  testator,  which  alone  could  give 
the  plaintiffs  a  right  to  call  for  a  sale,  not  being  proved 
in  the  cause.  To  cure  this  defect,  the  decree  had  been 
re-heard,  and  another  decree  made,  not  reversing  the 
former,  but  adding  to  it  a  new  direction,  which  was  also 
erroneous.  What  the  court  did  there  was  merely  to 
discharge  the  purchaser,  when  it  was  perfectly  clear  that 
the  court  had  not  then  a  right  to  direct  a  sale,  and  when 
it  was  altogether  uncertain  whether  a  valid  decree  for 
sale  could  ever  be  made. 

The  ground  of  the  decision  of  the  Vice-ChaDcellor 
was,  that  the  solicitor  of  the  plaintiff  had  not  communi- 
cated to  Sir  Robert  Wigram  the  information  which  had 
reached  him,  that  Nicholas  Carter  was  not  the  heir  of 
Join.  But  if  the  conduct  of  the  solicitor  is  viewed 
fairly,  he  does  not  appear  to  be  liable  to  just  blame. 
When  application  was  made  to  him  for  proof  of  the 
heirship  of  Nicholas  Carter^  he  communicated  to  the 
purchaser  all  that  be  had  heard ;  he  suppressed  nothing; 
he  stated  nothing  which  he  did  not  himself  believe;  and 
if  the  advisers  of  the  purchaser  were  satisfied  with  im- 
perfect 

(a)  Qj.^fV.  287. 
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perfect  evidence,  the  fault  lay  with  them,  and  not  vrith        18S0. 
the  vendors.     It  could  not  be  said  that  the  solicitor  was     \r '      ' 
n^ligent  in  not  making  a  more  careful  search  in  the       _  v. 
parish  register :  for  it  was  as  easy  for  the  purchaser,  as 
for  the  vendors,  to  cause  such  a  search  to  be  made.   The 
diarge  against  the  solicitor  amounts,  in  truth,  to  this, 
and  no  more^  that  he  did  not  communicate  to  the  ad- 
verse party  a  vague  rumour,  which,  some  years  after- 
wards, reached  his  ears,  of  Nichobu  having  had  an  elder 
brodier,  George*     But  it  does  not  appear  that  he  was 
aware  that  George  left  issue :  and,  after  an  undisputed 
possession  of  more  than  forty  years,  while  all  the  mem- 
bers of  the  fiimily  were  living  in  the  same  neighbour- 
hood, nothing  could  be  more  natural  than  that  he  should 
believe,  what  never  seems  to  have  been  questioned  by 
any  person  connected  in  blood  or  affinity  with  the  parties, 
that  Nicholas  Carter  was  in  fact  heir  to  the  lands  and 
hereditaments,  which  he,  and  those  claiming  through  him, 
had  so  long  enjoyed  by  virtue  of  that  supposed  title.    In 
truth,  the  period  of  time  which  was  allowed  to  elapse 
after  1824,  without  hurrying  on  the  completion  of  the 
conveyance  to  Sir  Robert  Wigramj  is  a  convincing  proof 
that  the  parties  adverse  to  him  were  acting  bon&Jlde. 

But  suppose  that  the  solicitor  of  these  plaintiffs  is 
deservedly  open  to  blame, — why  are  the  defendants  to 
suffer  for  his  acts  or  omissions,  whose  agent  he  never 
was,  and  among  whom  are  married  women  and  infants? 
They  were  not  aware  of  any  secret  defect  in  the  title : 
neither  they  nor  their  agents  were  accessary  to  the  sup- 
pression or  concealment  of  any  fact.  The  present  ap- 
plication is  made  on  behalf  of  persons,  who  were  not  re- 
presented by  the  culpable  individual :  Why  are  they  to 
be  bound  by  what  he  did  or  omitted  to  do  ?  The  prac- 
tice of  the  court  gives  the  conduct  of  sales  under  a  decree 
to  the  plaintiffs  and  their  solicitor :  the  power  of  manage- 
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ment,  which  belongs  to  the  solicitor  for  the  plaintifiEs,  is 
not  derived  from  the  defendants :  if  he  does  aoght  amiss, 
the  blame  must  be  impated  either  to  his  clients,  the 
plaintiffs,  or  to  the  court,  whose  rules  confer  on  him  a 
certain  extent  of  power  —  and  not  to  parties  who  had  not 
the  means  of  either  preventing  or  controlling  his  mis- 
conduct. 


Sir  Edward  Sugden  and  Mr.  Wigram^  contra. 


The  solicitor  who  acts  in  the  management  of  the  sale, 
who  prepares  and  delivers  the  abstract,  and  who  answers, 
or  affects  to  answer  the  objections  made  to  the  title, 
must  be  considered,  as,  for  this  purpose,  the  agent  of  all 
who  have  any  interest  in  the  sale  —  the  agent  of  all  the 
parties  to  the  suit.  Now,  as  between  vendor  and  pur- 
chaser the  most  perfect  good  faith  is  required ;  and  i^ 
before  the  completion  of  the  contract,  there  is  dtber 
suppressio  veri  or  sf^ggestio  Jalst\  there  is  an  end  to  the 
rights  of  a  vendor  in  a  court  of  equity.  To  a  vendor  who 
has  been  acting  with  perfect  bonajidesy^—  who  has  laid  be- 
fore the  purchaser  his  title,  such  as  it  exists, — the  Court 
has  in  some  cases  allowed  the  indulgence  of  remedying^ 
by  what  means  he  may,  any  defect  which  may  be  dis- 
covered in  it,  before  the  question  comes  on  (or  final 
adjudication.  Those  cases,  however,  are  not  very  nume* 
rous ;  and  there  is  the  highest  authority  for  saying  that 
the  indulgence  will  not  be  extended.  ^*  I  will  not,"  says 
Lord  Eldofif  ^<  extend  the  rule  which  the  Court  has 
adopted,  of  compelling  a  purchaser  to  take  the  estate 
where  a  title  is  not  made  till  after  the  contract,  to  any 
.  case  to  which  it  has  not  already  been  applied."  (a)  The 
question  then  simply  is,  has  the  rule  ever  been  applied 
to  such  a  case  as  the  present  ?  And  it  is  for  those  who 
hold  the  affirmative  to  produce  an  instance  in  support  of 
their  position. 

It 

(a)  Lechmere  v.  Bratier,  2  J.  4"  IV,  289. 
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It  is  impossible  to  doubt,  that,  while  the  title  was  in 
litigation  on  other  grounds,  the  solicitor  of  the  vendors 
was  perfectly  aware,  or  had  reason  to  believe,  that 
Nidiolas  Carter  was  not  the  heir  of  John :  and  it  un- 
questionably was  his  duty  to  have  communicated  his 
knowledge  and  belief  on  this  point  to  Sir  Robert  Wigram^ 
unless  the  Court  is  prepared  to  say  that  a  vendor  is  justi- 
fied in  knowingly  palming  a  defective  title  upon  an  un- 
suspecting purchaser. 


The  Lord  Chancellor. 

According  to  my  present  impression,  I  cannot  but 
think  that  all  the  parties  are  responsible  for  the  acts  of 
Mr.  ^eety  the  solicitor  for  the  Plaintiffs.  As  Mr.  Street 
acted  as  the  agent  for  all  these  parties,  it  would  be 
injustice  to  the  purchaser,  who  treated  with  them  all 
through  the  agency  of  Mr.  Street^  if  they  were  not  to  be 
bound  b    his  acts. 

I  think  the  question  resolves  itself  into  this,  whether 
or  not  there  was  any  concealment.  According  to  my 
present  impression,  from  the  affidavits  made  by  Mr. 
Street^  he  does  not  deny  the  charge,  or  attempt  to  deny 
it  His  attention  was  directed  to  the  circumstance  which 
affected  the  title;  and  the  fair  inference  to  be  drawn  from 
hb  affidavit  is,  that,  his  attention  having  been  directed  to 
it,  he  either  purposely  abstained  from  examining  the  regis- 
ter, or  did  examine  the  register  and  ascertained  the  facts, 
which  are  now  admitted  to  have  impeached  the  title. 
That  being  the  case,  I  think  the  parties  are  responsible 
for  what  he  did :  And  to  say  that,  under  these  circum- 
stauoes,  there  is  still  to  be  another  reference  to  the 
Master  for  the  purpose  of  determining  wl^ether  the  title 
caa  now  be  made  good,  is  more  than,  under  any  rule  or 
practice  of  this  Court,  the  vendors  are  entitled  to  expect* 


March  16. 
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This  sale  took  place  in  181S;  and  the  abstract  of 
title  was  delivered  towards  the  close  of  the  same  year. 
Mr.  WhitUm^  the  solicitor  of  the  parchaser,  Sir  Robert 
Wigram^  upon  perusing  the  abstract,  found,  that  a  part 
of  the  property  had  been  purchased  by  John  Carter  after 
the  execution  of  his  will ;  and  he  wrote  to  Messrs.  Street 
and  Wolfe^  the  solicitors  for  the  Plaintiffs  in  the  cause, 
mentioning  that  circumstance,  and  saying  that  it  would 
be  necessary  to  satisfy  him  that  Nicholas  Carter  was  the 
heir-at-law  of  John,  In  answer  to  this,  a  letter  was 
written  from  Mr.  Streefs  o£Sce,  stating  that  Nicholas  was 
the  brother  and  heir  of  John ;  and  adding  circumstances 
which  confirmed  that  representation.  This  led  to 
another  letter  from  Mr.  Jfhiiton^  in  which  he  required 
the  certificates  of  registry  of  the  marriage  of  the 
parents  of  John  and  Nicholas^  and  of  the  baptism  of 
the  two  sons;  the  entry  of  the  marriage,  it  was  an- 
swered, could  not  be  found,  but  the  certificates  of 
baptism  were  furnished:  and  there  the  matter  rested. 
Other  objections  being  made  to  the  title^  nothing  further 
was  said  with  respect  to  tliat  particular  objection.  These 
other  objections  to  the  title  were  all  cleared  up  in  the 
year  1824:  and,  in  1825,  the  draft  of  the  conveyance 
was  delivered  to  the  vendors,  and  was  approved  on  their 
behalf. 

Shortly  afterwards,  a  communication  was  made  to  Sir 
Robert  Wigram,  that,  in  point  of  fact,  Nicholas  Carter  was 
not  the  heir-at-law  of  John ;  but  that  there  had  been  an 
intermediate  brother,  who  had  left  issue.  This  circum- 
stance, as  soon  as  it  was  made  known  to  Sir  Robert 
Wigram^  was  communicated  to  Mr.  Whitton^  his  attor- 
ney, who  instantly  sent  his  clerk  to  St.  Giles,  Cripple^ 
gate,  to  search  the  registry ;  and  it  was  then  ascertained, 
without  tlie  slightest  difiiculty,  that,  in  point  of  fact^  there 

was 
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an  intennediate  brotheri  George^  who  had  left  issue,  18S0. 
George  and  JbAn  /  that  George  had  died  early  in  infancy; 
and  that  JMn  was  the  heir-at-law.  This  led  to  a  re- 
newed  controversy  here ;  and  that  controversy  termin- 
ated in  another  reference  of  the  title  to  the  Master. 
The  Master  examined  into  all  the  circumstances,  was 
satisfied  that  the  objection  was  a  good  objection,  and 
reported  against  the  title.  The  parties  in  the  suit  took 
excq>tions  to  that  report.  In  the  meantime,  they  cleared 
up  the  difficulty  by  purchasing  the  interest  oijohn :  and 
they  now  pray,  that,  the  difficulty  being  thus  removed, 
another  reference  may  be  made  to  the  Master  for  the 
purpose  of  seeing  whether  the  title  is  not  now  perfect,  in 
order  that  Sir  Robert  Wigram  may  be  compelled  to 
complete  his  purchase.  It  may  be  observed  that  the 
title  was  made  perfect  before  the  exceptions  came  on  to 
be  heard :  but  that  makes  no  di£ference. 

One  point  which  has  been  agitated  at  the  bar  is  this, 
that,  whatever  Mr.  ^eet  may  have  done,  these  parties  are 
not  responsible  for  his  acts.  I  think  it  is  quite  impossible 
to  sustain  such  a  position.  Mr.  Street  was  originally  the 
solicitor  for  the  Plaintiffi ;  but,  with  reference  to  the 
purchase  and  sale,  he  must  be  considered  as  acting  for  all 
the  parties  in  the  cause :  and  it  would  be  hard  indeed  upon 
a  person  contracting  to  purchase,  if  the  solicitor,  under 
these  circumstances,  were  not  to  be  considered  as  the 
Bgent  of  all  the  parties,  and  if  all  the  parties  were  not 
responsible  for  his  acts;  because,  in  that  case,  if  he 
committed  fraud  of  any  description,  the  only  remedy  of 
the  purchaser  would  be  against  the  solicitor ;  and  he 
might  still  be  compelled,  under  any  circumstances,  to 
perform  his  contract.  Mr.  Street^  or  Messrs.  Street  and 
^<^,  acting  in  this  business  as  agents  for  all  tlie  parties, 
all  most  be  bound  by  his  acts :  and  the  question  comes 
to  this,  what  was  the  conduct  of  Mr.  Street  in  the  trans- 
action ? 

Now, 
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Now,  Mr.  Street  swears  most  positively  that,  when  the 
abstract  was  delivered,  be  was  not  aware  of  this  delect 
in  the  title,  and  considered  Nicholas  Carter  to  be  the 
heir-at*law  of  John,  He  confines,  in  the  first  instaaoe, 
bis  affidavit  to  that  particular  time  —  the  time  when  the 
abstract  was  delivered.  However,  in  the  subsequent 
part  of  the  affidavit,  he  goes  further,  and  the  manner  in 
which  that  part  of  the  affidavit  is  sworn  is  remarkable. 
He  says,  *^  that  he  never  was  informed  by  any  of  the 
parties,  or  in  any  other  way,  that  there  was  any  brother 
of  the  said  John  CaHer  older  than  the  said  Nicholas 
Carter^  or  that  such  brother  George,  had  left  any  issue, 
until  several  years  after  the  estates  were  sold,  and  long 
after  the  deeds  of  Februaty  and  May  1816,  and  the 
fines  levied  in  pursuance  thereof,  were  made  and  levied 
to  the  trustees." 


Now,  the  estates  were  sold  in  the  year  1813.  He 
was  not  aware,  he  says,  of  the  &ct  of  there  having  been 
a  brother  of  John  Carter  older  than  Nicholas^  nntil 
several  years  after  1813  ;  that  would  be  satisfied  by  his 
having  discovered  those  facts  in  the  year  1817  or  1818. 
He  then  adds,  tha}  he  was  not  aware  of  the  circumstance 
until  long  after  the  deeds  of  February  and  May  1816 
were  made;  and  that  would  be  satisfied  also  by  his  hav- 
ing discovered  the  fact  in  the  year  1817  or  1818.  The 
alteration  in  the  phraseology  is  remarkable :  for  he  says 
in  the  first  instance,  that  he  did  not  discover  the  matter, 
^^  until  several  years  after  the  estates  were  sold;"  but, 
when  he  comes  to  refer  to  the  date  of  the  deeds  of  Fe- 
bruary  and  May  1816,  he  does  not  say  **  several  years 
after  the  execution  of  those  deeds,"  but  *^  long  after ; " 
so  that  the  whole  of  his  affidavit  is  reconcilable  with 
the  supposition  of  his  having  made  the  discovery  in  the 
year  1817,  or  the  year  1818. 


Mark 
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Mark  how  that  corresponds  with  the  aflBdavit  of 
Price.     Price  swears  that  he  heard  from  DaUy^  that 
Dolby,  about  ten  years  before,  (the  affidavit  is  sworn 
in  I8£7f  —  which  carries   it  back  to  the  year   1817)» 
had  a  conversation  with  Street,  and,  in  that  convers*- 
tion,   was  complaining  of  the  delay  which  had  taken 
place  in  bringing  the  a£hirs  of  Nicholas  Carter  to  a  final 
settlement ;  that  Street  explained,  that  the  delay  arose 
from  the  circumstance  of  Mr.  Whitton  requiring  an  heir- 
at-law  of  Nicholas  Carter;     and    that  there  was   an 
heir-at-law,  but,  if  that  heir-at-law  were  produced,  be 
might  claim  a  considerable  partof  thefireehold  property. 
Mr.  Street   does  not  deny  the  conversation  with    re> 
spect  to  the  delay  which  had  taken  place;  he  doesnot 
deny  that  there  was  a  conversation  with  reqsect  to  the 
heir>at-law;  bnt  he  says  that  it  amounted  to  nothing 
more  than  this,  that  he  stated  that  he  had  heard  of  a 
ramour  that   Nicholas    Carter  had  an  dder  brother 
George.    Now,  as  Mr.  Street  admits  that  a  oonversation 
did  take  place,  directing  his  attention  to  an  hdr-atJaw, 
and  as  he  does  not  take  upon  himsdf  to  swear  that  be 
did  not  know  about  that  time^  or  as  eariy  as  that  period^ 
that  there  was  an  elder  brother  of  Nicholas^  who  had 
left  issue,  we  must  infer,  and  it  is  oootrary  to  every 
principle  of  judidal  proceedings  not  to  infer,  that  about 
that  time  he  did  know  of  the  feet.     The  probability  is, 
(for  he  does  not  state  that  he  did  not  direct  the  registry 
to  be  searched),  that,  when  thb  point  was  first  brought 
under  his  attention,  he  caused  the  r^iatry  to  be  searched, 
in  order  to  ascertain  the  feet;    and,  if  he  had  searched 
the  r^istry,  it  is  quite  obvious,  from  the  affidavits  in  the 
cause,  that  he  must,  without  the  slightest  difficulty,  have 
discovered,  that  Nicholas  Carter  was  not  the  heir  of  his 
brother  John.     Independently  of  thb,  as  Mr.  Street  does 
not  say  when  he  first  learned  that  there  had  been  an 
elder  brother  of  Nicholas,  who  had  left  issue,  we  must  take 

It 
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1830.       it  for  granted  that  he  discovered  it  during  the  discussion 
of  the  other  objections  to  the  titlt. 

Now,  Mr.  Street  having  represented,  in  the  first  in- 
stance, that  Nicholas  Carter  was  the  heir-at-law  of  his 
brother  JbAn,  and  havings  during  the  progress  of  the 
discussion  on  the  other  points,  discovered  that  in  that 
respect  he  was  mistaken,  and  that  another  person  was 
the  heir-at-law,  it  was  his  duty,  in  fair  and  honest  deal- 
ing, to  have  communicated  that  circumstance  to  the 
purchaser :  and, —  he  not  having  communicated  that  dr- 
cumstance  to  the  purchaser,  and  the  purchaser  having 
after  the  other  objections  to  the  dtle  had  been  cleared 
up,  discovered  it  by  accident  in  consequence  of  a 
communication  from  another  quarter,  and  this  Coort 
having  determined,  upon  exceptions  to  the  Master's 
report,  that  it  constituted  a  good  objection  to  the  title 
— -  it  appears  to  me  quite  impossible,  that  the  parties  in 
this  suit,  if  they  are  bound  by  the  acts  of  Mr.  Street^ 
have  any  equity  to  come  into  this  Court,  to  say  that  a 
further  reference  should  be  directed  to  the  Master  for  the 
purpose  of  ascertaining  whether  a  good  title  can,  or  not^ 
be  now  shown;  for  it  is  quite  obvious,  that,  if  this  dis- 
covery had  not  been  'made,  the  vendors  would  have 
forced  the  purchaser  to  have  taken  the  title  such  as  it 
was,  knowing  that  defect  to  have  existed  in  it  which  has 
since  been  discovered. 

Under  these  circumstances,  it  is  quite  impossible  that 
the  purchaser  can  be  held  to  his  contract;  the  applicar 
tion,  therefore,  made  on  the  part  of  the  vendors,  most  be 
refused,  with  costs. 
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COSTER  V.  TURNOR.  Feb.a4.a7. 

March  51. 

THE  Plaintiff,  JViUiam  Coster,  in  1815,  being  mort-  Under  a  de- 
cree  directing 
gagee^  with  power  to  sell,  of  certain  premises  which  the  mle  of  an 

were  sabject  to  two  prior  mortgages,  filed  his  bill,  pray-  ^^'®»  ^J*!£^» 
iog  a  sale,  against  Exuperious  Tumor  the  mortgagor,  the  one  of  the 
two  prior  mortgagees,  and   several  subsequent  incum-  wM^onhTa^dc- 
brances.  Tumor  put  in  his  answer  in  1816 ;  various  pro-  cree  mn,  and 

befoffi  the  (iCm 

ceedings  were  had,  the  cause  was  set  down  for  hearing ;  ^ee  was  made 
and  the  Plaintiff,  not  being  able  to  serve  a  subpcena  to  hear  absolute,  the 
judgment  on  Tumor  personally,  in  consequence  of  his  sold,  and  A. 

absence  from  England,  obtained  an  order  that  service  of  Ti^  reported 

*         '      ,  the  purchaser ; 

tbe  subpctna  on  his  clerk  in  Court  should  be  good  ser-  afterwards,  on 

vice.     Mr.  Vizard  was  Tumor'a  solicitor  in  the  cause.  tion*o^!l*^*an 

Mr.  Vizard  employed  Mr.  Baines  as  his  clerk  in  Court;  order  was 

and  Mr.  Baines  in  this  suit  acted  as  clerk  in  Court  for  Vice-cliance!- 

Jkamor.      The  suibpasna  to  hear  judgment  was  served  Jor discharging 

on  Mr.  Baines.  purchase,  on 

The  J|!^«round 
that  the  de- 
cree was  not 
absolute  as  against  71';  the  Plaintiff  immediately  gave  notice  of  a  motion  before  the 
Lord  Chancellor  to  discharge  that  order,  and,  that  motion  having  stood  over  a  con- 
siderable time,  the  decree  was  made  absolute  as  against  71,  before  it  was  heard ;  Held, 

That  the  purchaser  was  entitled  to  be  discharged  at  the  time  when  the  applica- 
tion was  maoe,  and  that  he,  having  been  once  discharged  by  an  order  which  was  right 
at  the  time  when  it  was  pronounced,  the  contract  could  not  be  revived  by  the  pro* 
ceedings  subse<]uent]/  taken  by  the  vendor  to  make  the  decree  perfect. 

i^.,  by  tiie  directions  of  a  solicitor  who  was  then  concerned  for  a  defendant  7\, 
had  acted  as  clerk  in  Court  for  71,  and  in  1816  filed  his  answer ;  after  that  time  71 
was  gcfnerally  resident  abroad;  in  ISSS  an  order  was  made  directing  that  service  of 
tbe  MvifpcnM  on  bis  clerk  in  Court  should  be  good  service;  at  tbe  hearing  in  ISSJ  no 
person  appeared  for  T.,  and  a  decree  nut  was  pronounced  against  him;  in  1829, 
the  solidtor,  upon  an  application  made  to  him  by  the  Plaintifl^  declined  to  receive 
a  notice  on  behalf  of  T.,  stating  that  he  had  long  since  ceased  to  be  concerned  for  him, 
and  that  he  knew  not  where  he  was,  nor  whether  he  was  living  or  dead;  in  1829  the 
Pluntiff  obtained  an  order  that  service  of  the  tubpcena  to  show  cause  against  the  de- 
cree on  tbe  clerk  in  Court  of  T.  should  be  good  service;  and  the  tvbpcena  was  served 
on  B^  who  bad  not  fcr  many  years  done  any  act  as  clerk  in  Court  for  T, :   Held, 

That  B.  was  to  be  considered  as  still  tbe  clerk  in  Court  of  71,  and  that  the  service 
of  the  mSpctna  was  strictly  regular. 
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1830.  The  cause  was  brought  to  a  hearing  on  the  ISlfa  of 

February  1823,  when,  Ttimor  not  appearing,  a  decree  was 
pronounced,  which,  as  against  him,  was  only  a  decree 
nisi.  It  purported  to  have  been  made  in  the  presence  of 
counsel  for  the  Plaintiff,  and  all  the  Defendants,  ex<?ept 
E.  TumoTy  for  whom  it  was  stated  no  one  had  ap- 
peared, though  his  clerk  in  Court  had  been  served 
a  subpoma  to  hear  judgment,  and  with  an  order 
ing  that  service  of  the  subpoena  on  the  clerk  in  Court 
should  be  deemed  good  service  on  the  Defendant :  it 
directed  various  accounts,  and  ordered,  among  otlier 
thuigs,  that  the  estate  should  be  sold,  provided  tbe 
Plaintiff  should,  within  six  months  after  the  Master  had 
made  his  [report,  pay  off  the  two  prior  mortgagees,  or 
obtain  their  consent  to  a  sale;  and  it  concluded  with  the 
usual  declaration,  that  it  was  to  be  binding  on  Tumor^ 
unless  he,  on  being  served  with  a  subpoena  to  show 
cause  against  tbe  same,  should,  at  the  return  thereof 
show  good  cause  to  the  contrary. 

The  Master  made  his  report;  the  Plaintiff  or  his 
solicitor  prevailed  on  a  fnend  to  pay  off  the  first  two 
mortgagees,  and  took  an  assignment  of  their  incum- 
brances :  and,  on  the  25th  o(  August  1828,  the  property 
was  put  up  for  sale  under  the  decree,  when  Mr.  CrowAf 
purchased  it  at  the  price  of  12,400/«  He  was  subse- 
quently reported  the  purchaser,  and  the  report  was  con- 
firmed* 

In  the  course  of  the  investigation  of  the  tide,  it  turned 
out  that  no  steps  had  been  taken  to  make  the  decree  of 
February  1823  absolute  against  Tumor ^  and  that  no  sub- 
poena  to  show  cause  had  been  served.  On  this  ground 
a  motion  on  behalf  of  Cronody  was  made  on  the  8th  July 
1829,  before  the  Vice-Chancellor,  that  be  might  be  dis- 
charged from  his  purchase ;  and  the  Vice-Cbancellor 
ordered  that  he  should  be  discharged  from  it. 

On 


CASES  IN  CHANCERY.  818 

On  the  10th  Jvib/  1829,  the  Plaintiff  gave  notice  of  a        1880. 
motion  before  the  Lord  Chancellor,  to  rescind  the  order 
pronounced  by  the  Vice-Chancellor. 

Before  this  motion  could  be  made,  the  Plaintiff,  on 

the  13th  Jviy  1829,  by  an  ex  parte  petition  at  the  Rolls, 

obtained  an  order,  that  the  Plaintiff  should  have  leave  to 

serve  a  subpoena  requiring  the  Defendant  Tunwr  to  show 

cause  against  the  decree,  and  that  service  of  the  subpcena 

on  Tumof^s  clerk  in  Court  should  be  deemed  good 

service  on  Tumor.     In  the  course  of  this  proceeding, 

Mr.  Vizard  declined   to  receive  a  notice  which   the 

Plaintiff  sent  to    him  as  solicitor   for    Tumofr  i    and 

stated  that  he  was  no  longer  concerned  for  Tumor^  and 

did  not  know  where  he  was,  or  whether  he  was  living  or 

dead.  However,  the  subpoena  was  served  on  Mr.  Baines; 

00  canse  was  shown  at  the  return  of  the  writ,  and  the 

decree  was  made  absolute*   It  was  stated  at  the*  bar,  that  - 

the  affidavits  did  not  show  that  the  subpoena  to  show 

cause  had  been  served  on  Mr.  BaineSf  and  that  the  decree 

bad  been  made  absolute :  but  the  Plaintiff  offered,  if  these 

facts  were  doubted,  to  have  them  properly  verified. 

An  attempt  was  afterwards  made,  but  without  suc- 
cess, to  discharge  the  order  of  the  13th  July  1829,  as 
irregular. 

In  this  state  of  circumstances  the  motion  to  discharge 
the  order  of  the  Vice-Chancellor  came  on.  In  the  dis- 
cussion several  topics  were  introduced,  which  ultimately 
did  not  affect  the  decision ;  the  purchaser,  on  the  one 
band,  alleging  that  various  irregularities  had  been  com- 
mitted in  the  progress  of  the  suit,  which  would  enable 
any  of  the  parties  to  overturn  the  decree  under  which 
the  sale  had  been  made :  and  the  Plaintiff,  on  the  other 
band,  contendmg  that  the  purchaser  had  done  acts  which 

Y  amounted 
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ISSO.  amoanted  to  a  waiver  of  that  objectioD,  by  which  he  now 
sDU^t  to  escape  from  his  ooDtract.  But  the  point  prin- 
cipally argued,  and  on  which  alone  the  decision  turned^ 
was,  whether  the  circumstance  that  the  decree  was  not, 
aft  least  at  the  time  when  the  Vice«ChanceUor  pronounGed 
his  order^  binding  upon  £.  Tumar^  constituted  a  suf- 
ficient ground  fior  discharging  Crawdg  from  his  purchase- 
Mr.  Home  and  Mr.  Temflcj  for  the  motion*  con- 
tended that  there  never  was  any  ground  for  discharging 
the  purchaser*  because  the  defect*  which  was  allied  to 
exist  in  the  decree*  was  a  mere  matter  of  form*  whidi 
the  Plaintiff  could  at  any  time  supply  by  his  own  act. 
The  purchaser  might  call  on  him  at  any  time  to  supply 
it*  in  the  same  manner  as  he  might  require  him  to  get  in 
a  legal  estate  which  was  outstanding  in  a  trustee ;  and  if 
the  defect  was  cured  within  a  reasonable  time*  the  pur- 
chaser had  nothing  more  to  demand* 

The  only  olgection  to  the  decree  in  the  present  suit* 
was*  that*  as  E*  Tumor  did  not  appear  at  the  hearing,  it 
was  not  final  against  hiro^  and  that*  according  to  the 
practice  of  the  Court*  he  might,  at  a  future  time*  procure 
it  to  be  reversed.  But  the  same  rules  of  practice*  which 
gave  him  that  privilege*  prescribed  certain  forms*  com- 
pliance with  which  put  an  end  to  the  privilege,  and  ren- 
dered the  decree  as  final  and  conclusive  against  Turner^ 
a»  it  previously  was  against  the  other  Defendants.  These 
forms  bad  been  complied  with  ;  the  decree  had  been  made 
absolute  against  Tumor.  It  must  be  admitted,  that*  if  the 
decree  had  been  made  absolute  before  the  sale  took  place* 
the  objection  could  not  have  existed :  yet  the  purchaser* 
in  that  state  of  things,  would  confessedly  have  been  in  a 
Situation  not  a  whit  more  secure  or  advantageous  than 
that  in  which  he  actually  was.     It  was  not  pretended 

that 
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tbat  there  had  been  any  fraud  or  concealment    The 
Plaintiff  had  acted  throughout  hon&Jide* 

The  SbUcitor^Qeneral  (Sir  E.  Sttgden)  and  Mr.  RootSf 
For  the  purchaser,  argued  that,  inasmuch  as  the  decree 
was  not  a  valid  and  binding  decree  at  the  time  when  the 
proceedings  took  place  in  the  Master's  office,  the  sale 
itself  was  irregular,  and  the  contract  was  ab  initio  such 
as  the  Court  would  not  sanction ;  and  nothing  that  was 
done  subsequently  could  make  the  sale  regular,  or  the 
contract  binding.  The  decree  nisi,  directing  a  sale, 
could  not  be  acted  upon,  till  it  was  made  absolute.  While 
it  remained  merely  a  decree  nisiy  it  gave  no  authority  to 
proceed  to  a  sale :  until  T^tmor  either  had  shown  cause, 
or,  after  due  service  of  the  subpcena^  had  neglected  to  do 
so,  nothing  could  be  done  under  it.  The  Plaintiff  omitted 
to  make  the  decree  absolute;  but  he  proceeded  to  do  those 
acts  which  the  decree  could  authorise  him  to  do  only 
when  it  was  made  absolute;  and  he  now  expects  the 
Court  to  say,  that  what  he  thus  did  was  done  regularly 
and  properly. 

It  is  alleged  that  he  has  since  cured  the  defect ;  but 
the  defect  is  such  as  does  not  admit  of  cure.  The  objec- 
tion is,  that,  at  the  time  of  the  sale,  no  decree  was  in 
force,  which  authorised  a  sale  to  be  then  made.  In 
Lechmere  v.  Brasier  (a),  a  similar  objection  prevailed ; 
and  the  purchaser  was  discharged,  though  the  parties  in 
the  cause  were  proceeding  to  remedy  the  defect. 

Besides,  the  decree  was  defective,  not  only  at  the 
time  when  the  proceedings  took  place  in  the  Master's 
Office,  but  when  the  motion  was  made  before  the  Vice- 
Chancellor,  and  when  notice  of  the  present  appeal-motion 


IfldO. 


(a)  2  Jac.  4r  Walker^  287. 
Y  2 


was 
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18S0.  was  given.  When  the  question  was  argued  before  the 
Vice- Chancellor,  the  decree  was  admitted  to  be  merely 
a  decree  nisi:  no  person  could  say  whether  it  would 
ever  be  made  absolute,  for  it  was  impossible  to  foretell 
whether  l\imor  might  not  show  good  cause  against  it; 
and  it  would  be  extravagant  to  contend,  that  a  purchaser 
(even  if  the  objection  could  have  been  remedied  by 
matter  ex  post  facto)  was  to  abide  the  result  of  that 
contingency.  The  order  of  the  Vice-Chancellor,  there- 
fore, was  clearly  right :  if  the  present  motion  had  been 
argued  on  the  day  for  which  notice  of  it  was  given,  things 
would  have  been  in  the  same  state.  Could  the  result 
be  diflPerent,  because  the  appellant  had  delayed  to  bring 
the  motion  on,  and,  in  the  mean  time,  had  taken  certain 
steps  with  a  view  to  alter  the  situation  of  the  parties? 

In  truth,  however,  those  steps  were  nugatory.  He 
got  an  order  that  service  oix^^subpcma  on  Tumor's  clerk 
in  Court  should  be  deemed  good  service  on  Tumor; 
and  it  is  said  that  the  subpoena  was  served  on  Mr.  Baines. 
That  proceeding  was  a  mere  farce;  for,  at  that  Ume  Mr. 
Baines  was  not  the  clerk  in  Court  of  Mr.  Tumor .-  Mr. 
Baines  was  clerk  in  Court  for  Mr.  Vizard^  who  had  been 
TWnor's  solicitor;  and  by  Mr.  VizarcCs  directions,  and 
on  his  responsibility,  he  had  formerly  acted  as  clerk  in 
Court  in  this  cause  for  Tumor.  But  Mr.  Vizard  had  long 
ceased  to  be  concerned  for  Tumor :  he  did  not  know 
where  he  was,  or  even  whether  he  was  alive  or  dead : 
and,  when  applied  to  by  the  plaintiff,  he  declined  to 
receive  a  notice  as  agent  or  solicitor  for  Tumor^  and 
refused  to  permit  himself  to  be  considered  as  in  any 
way  representing  that  gentleman.  Under  these  circum- 
stances, Mr.BaineSf  who  had  no  authority  except  through 
Vizardf  was  no  longer  de  facto  the  clerk  in  Court  of 
Twmor^  and  could  not  be  so  considered. 


Sir 
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Sir  Ckarles  Wetherell  and  Mr.  SidebcOtom^  on  behalf  of       1880. 

some  of  the  Defendants,  insisted  on  their  right,  and  were  CoT'"*^ 
allowed,  to  be  heard  in  opposition  to  the  motion.    They  «. 

deed  Jgnew  v.  Lard  Stair,  in  the  House  of  Lords.  TirMroa. 

Mr.  Home,  in  reply,  observed,  that  Mr.  Baines,  having 
onoe  been  appointed  clerk  in  Court  in  the  cause  for 
Tumor,  must  be  held  still  to  continue  to  represent  him. 
The  strict  regularity  of  the  proceedings,  which  had  been 
taken  to  make  the  decree  absolute,  was  established  by 
the  Master  of  the  RoUs's  dismissal  of  the  application  to 
discharge  the  order,  which  directed  service  of  the  sttJ- 
fcena  on  the  clerk  in  Court  to  be  good  service ;  and  the 
decree,  when  once  made  absolute,  would  operate  firom 
the  time  when  the  decree  nisi  was  pronounced. 

Lechmere  v.  Brasier  had  not  the  slightest  analogy  to 
the  present  case.  In  Lechmere  v.  Brasier  the  decree  was 
erroneous ;  here  the  decree  was  perfectly  accurate ;  it 
would  have  been  erroneous,  had  it  been  in  form  or  sub- 
stance different  from  what  it  actually  was.  In  Lechmere  v. 
Brasier  it  was  uncertain  whether  there  ever  would  be  a 
valid  decree  directing  a  sale,  and  whether  the  Plaintifis 
would  establish  a  case  entitling  them  to  such  relief:  here 
aU  that  remained  to  be  done,  was  to  make  the  decree  ab- 
solute against  Tumor  ;  the  Plaintiff  could  at  any  moment 
take  the  steps  necessary  for  that  purpose;  the  decree 
and  de  facto  has  been  made  absolute. 


In  the  course  of  the  argument  the  Lord  Chancellor 
observed,  that  in  Lechmere  v.  Brasier  there  was  a  sub- 
stantial objection  to  the  decree^  arising  out  of  the  facts 
of  the  case :  these  facts  still  remained  to  be  investigated, 
and  the  result  of  the  investigation  might  have  been 

Y  3  extremely 
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1690. 


extremely  prqudicial  to  the  purchaser.  There  the 
Pkintiffs  had  not  proved  that  the  testator  was  a  trader 
within  the  meaning  of  the  bankrupt  laws;  and  until  that 
act  were  established,  the  Court  had  no  authority  to  de- 
cree a  sale :  here  the  objection  was  purely  personal,  and 
arose  out  of  the  circumstance  that  the  decree  was  a  de- 
er^ nisii  which  the  Plaintiff  had  it  in  his  power  to 
make  absolute ;  it  was  like  the  ordinary  case  of  a  d^ 
feet  of  titlc}  which  the  vendor  has  the  means  of  re- 
medying by  his  own  act. 


1830. 
March  51 


TThe  Lord  Chancellor* 

The  question  arises  upon  a  sale  in  the  Master's  Office 
under  a  decree  of  this  Court,  pronounced  in  1823.  A 
person  of  thie  name  of  Cr&ivdy  was  declared  to  be  the 
purchaser ;  and  afterwards  an  abstract  of  title  was  sent 
to  him  or  his  solicitor,  which  stated,  among  other  docu- 
ments, the  decree  of  18SS.  It  turned  out,  on  further 
inquiry,  that  this  decree  was  a  decree  nisi  only :  but  it 
does  not  appear  from  the  affidavits,  or  from  the  drcom- 
stances  of  the  case^  that  there  was  any  intentional  decep- 
tion in  that  representation  of  the  decree  which  was  made 
when  the  abstract  was  sent  to  Mr.  Crombf.  His  dis- 
covery being  made,  Mr.  Crowdy  objected  to  the  title, 
and,  according  to  the  statements  contained  in  the  affi- 
davits, nothing  was  done  by  him  afterwards  to  waive  the 
objection.  The  case  came  on  before  the  Vice-Chancellor, 
and  the  Vice-Chancellor  was  of  opinion,  upon  the  autho- 
rity of  Lechmere  and  Brasier^ — not  upon  the  facts  of  the 
case,  but  upon  the  principle  and  doctrines  stated  there^ 
-—  that,  under  such  circumstances,  Mr.  Cratx)dy  was 
entitled  to  be  discharged  from  his  contract  of  purchase. 


That  decision  having  been  pronounced  by  the  Vice- 
Chancellor,  notice  was  given  of  an  application  to  be 

made 
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made  to  me»  within  a  few  days  afterwards,  to  disebarge  18S0. 
His  Honor's  order.  The  facts  and  circumstances  at  that 
period  were  precisely  the  same  as  they  were  when  the 
esse  was  argoed  before  the  Vice-ChanceUor ;  and  I  am 
of  opinion,  that,  under  this  state  of  things,  as  they  then 
existed,  the  decision  of  the  '^ce-Cbancellor  was  correct^ 
and  that  there  was  no  ground  whaterer  to  discharge  the 
order  pronounced  by  him. 

It  has  been  suggested,  however,  that,  while  the  motioa 
was  pending  before  me,  a  subpcena  has  been  served  on 
Mr.  BaineSf  formerly  clerk  in  Court  to  Mr.  Exuperious 
Tumor^  who  appears  to  have  been  abroad;  and  that, 
upon  the  service  of  that  tubpoma^  and  the  expiration  of 
tbe  time  for  showing  cause,  the  decree  has  now  been  made 
sbsolute.  Mr.  Vizard^  who  was  originally  concerned  for 
Mr.  E9Uperiau&  Tumors  employed  Mr.  Barnes  as  his 
derk  in  Court :  bat  Mr.  Vixard  has  for  several  years 
ceased  to  be  at  all  concerned  for  Mr.  Exuperiom  Tktmor. 
Still,  however,  I  believe  that,  in  strictness,  the  service 
on  the  clerk  in  Court,  Mr.  Baines^  was  a  regular  and 
proper  service.  He  was  the  derk  in  Court  of  Mr.  E* 
Tiamor,  the  party  in  the  cause :  and  that  authority,  never 
lia?bg  been  countermanded,  must  be  considered  as  an 
exisdng  authority.  That  he  was  served  with  a  subpcgna^ 
sad  that  the  decree  has  since  been  made  absolute,  does 
not  appear  by  any  of  the  afSdavits  which  have  been 
handed  up  to  me  ;  but  I  understand  the  fact  is  so;  and 
if  it  would  authorise  me  to  discharge  the  order,  probably 
I  should  think  it  right  to  give  an  opportunity  of  filing 
ftnher  affidavits. 

But  I  am  of  opinion  that  I  ought  to  decide  the  case, 
as  it  stood  when  the  motion  was  originally  brought  be* 
fore  me.  At  the  time  when  notice  of  the  application 
to  me  was  given,  the  facts  were  precisely  in  the  same 

Y  4  state 
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1880.  state  as  they  were  when  the  case  was  heard  before  the 
Vice-Chancellor.  Now,  the  purchaser  having,  upon  an 
application  to  the  Vice-Chancellor,  b^n  once  discharged 
from  the  contract,  upon  a  ground  which  was  then  suffi* 
cient,  and  an  application  being  almost  immediately  af* 
terwards  made  to  me,  and  the  position  of  things  being 
such  that  I  should  have  refused  the  motion  if  then  made^ 
it  would  not  be  just,  in  consequence  of  that  motion 
standing  over,  and  the  defect  of  the  title  having  been  re- 
paired, if  in  point  of  fact  it  has  been  repaired,  again  to 
revive  the  contract  which  had  been  rescinded  by  the 
Vice-chancellor. 

The  motion  must  be  refused,  with  costs. 


Nw.  As  the  judgment  pronounced  by  the  Lord  Chancellor 

on  the  3 1st  of  March  was  considered  by  the  Plaintiff's 
counsel  to  be  at  variance  with  the  opinions  which  his 
Lordship  had  thrown  out  incidentally  in  the  course  of 
the  argument  on  the  motion,  and  therefore  came  upon 
them  in  some  measure  by  surprise,  the  Plaintiff  was 
induced  to  make  an  application  for  the  purpose  of  having 
the  whole  subject  once  more  brought  under  his  Lord- 
ship's review.  The  moUon  was  accordingly  reheard 
during  the  sittings  before  Michaelmas  term ;  and  upon 
that  rehearing  the  questions  raised  on  the  former  dis- 
cussion were  again  very  fully  argued. 


^00.99.  The  Lord   Chancellor  delivered  to  the  parties   his 

written  judgment,  a£Srming  the  order  which  he  had 
previously  made* 
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ACRAMAN  V.  BRISTOL  DOCK  COMPANY.       March'2. 


nPHE  Sclicitor^General  and  Mr,  -Bigg  moved  ex-parte  An  injunction 
on  bill  and  affidavits  for  a  special  injunction  to  re-  moved  for  «jr- 

strain  the  Bristol  Dock  Company  from  letting  off  the  parte^  in  a 

<•  1        1     1         f       /<  It      •  •  1      pressing  case 

water  trom  the  docks,  the  following  mornmg,  as  the  after  the  De- 
company  threatened  and  intended  to  do,  for  the  alleged  fen^l^nts  had 

f,   y         ^  ,      ,  ,  entered  an  ap- 

purpose  of  cleansing  them.     The  defendants  had  entered  pearance. 

an  appearance  gratis^  immediately  on  the  filing  of  the  counsel  havhL 
bill ;  but  it  was  not  stated,  nor  did  it  appear,  that  they  been  instmct- 
Imd  been  served  with  subpcenas  at  the  time  when  the  ^i,^  moSon^ 
motion  was  made ;  although  there  was  reason  to  believe  although  no 
that  such  was  the  &ct,  instructions  to  that  effect  having  |,^en  given, 
been  forwarded,   the  day  .before,   to  the  solicitor  at  j^®^^^*^' 
Brisid.  to  be  heard 


Sir  Charles  JVetherell  now,  on  behalf  of  the  Dock 
Company,  contended  that,  having  appeared,  they  had 
a  right  to  the  usual  notice.  On  argument,  however, 
by  the  Soticitor^Generaly  who  referred  to  a  case  in 
Vesey  (a),  insisting  that  no  such  rule  existed,  and  that 

it 


(a)  AOard  v.  Jones^  15  Ves, 
005.  The  general  rule  is,  that 
after  the  Defendant  has  appeared, 
ft  special  injunction  can  be  moved 
for  only  upon  notice ;  Marasco 
T. BciUm^  2 Fer.  S.\\9,  Harrison 
y.CodcereUy  5  Mer.  1.  CoUardv. 
Cooper,  6  Mad.  190.  Perry  v. 
W^,  S  Buss.  S19.,  in  which  a 
&dnctton  u  taken  between  a 
gratis  appearance  and  an  appear- 
ance entered  upon  seryice  of  the 
nibpctna:  but  an  exception  seems 
to  hare  been  sometimes  made, 


without  reference  to  that  distinc- 
tion, where  the  threatened  mis- 
chief is  imminent,  and  would 
be  irremediable;  Lord  JBUdofCs 
dictum^  3  B.  C.  C.  477.  n.  CoUard 
V.  Cooper,  Harrison  v.  CockereU, 
AUard  v.  Jones,  and  the  principal 
case.  As  to  the  necessity  for 
serving  the  Defendant  with  a 
subpcena,  see  Attomey-General  v. 
Nichol,  16  Ves.  538.  Patrick  v. 
Harrison^  5  B.  C.  C.  476.  and  the 
cases  referred  to  in  Mr.  BeH'i 
note. 


V. 

Beibtol  Dock 

CoilP4NT. 
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1830.        it  would  give  parties  an  easy  opportanity  of  defeating 
*      ^  pressing  cases  for  injunction,  the  objection  was  over- 

ruled. 

The  SoUcitOT'-Genfral  then  insisted  that  this  being  in 
fact  an  ex-parte  motion,  the  Defendants  were  not  entitled 
to  be  heard  by  counsel :  but  the  Lord  Chancellor  over- 
ruled that  objection  also ;  and  Sir  C.  WethereU  and  Mr. 
Pemberton  were  heard  for  the  JDock  Company. 

The  question  turned  upon  the  construction  of  the  acts 
of  parliament  constituting  the  company,  and  upon  the 
effect  of  a  ^number  of  affidavits  which  were  fully  gone 
into:  and  ultimately  the  injunction  was  refused. 
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1830* 


GRAY  V.  CAMPBELL.  peh,  25. 

SMITH  V.  CAMPBELL.  -Ma«*  «• 

XN  the  first  cause  the  Defendant  CampbeU  moved  tliat  Order  made 
-*•  be  might  now,  on  tender  of  costs  to  be  taxed  and  ^^^^  *° 
certificate  of  answer  filed,  be  disdbarged  out  of  custody  Defendant  in 
for  eootempt ;  -  whkh  was  ord«*d.  T^^^ 

on  certificate 

In  die  second  cause  the   SciieUor^General  moved  and  tender  of 

ex-forte  that  the  Defendant  Campbell^  who  was  a  pri-  ^^  ... 

soner  in  the  Fleet  for  contempt  in  not  answering  the  order  made 

original  bUI,  might  be  discharged  without  payment  of  ""^^l^J^f' 

costs.    Subsequently  to  his  commitment,  the  Plaintiffs  ofcosts^on 

obtained  an  order  to  amend  their  bill,  and  on  a  certifi-  that  the  bill 

cate  of  the  six-derk  that  the  amendments  were  actually  had  been 

•      /•It  1.      .  1        r«i      amended  since 

on  the  file,  the  present  appucation  was  made.    The  the  contempt. 

motion  for  the  discharge  of  a  party  in  contempt,  on  his 

answer  being  put   in,  the  SclicHor^Generdl  remarked 

was  an  ex-parte  motion,  and  this,  he  contended,  was  a 

stronger  case.  * 

The  Lord  Chancellor,  after  considering  the  point, 
made  the  order  ex-parte. 


The  following  case  was  afterwards  furnished  by  Mr. 
Bed^sell  the  Registrar. 
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18SL  order  to  amend  shall  be  made  before  replication,  either 
without  notice  or  upon  affidavit,  in  manner  thereinbefore 
mentioned,  unless  such  order  be  obtained  within  &x. 
weeks  after  the  answer,  if  there  be  only  one  defendant, 
or  after  the  last  of  the  answers,  if  there  be  two  or  more 
defendants,  is  to  be  deemed  sufficient."  That  clause 
appears  to  roe  to  throw  light  upon  the  meaning  of  the 
whole.  The  Vice-Chancellor,  who  was  himself  one  of 
the  heads  of  the  Court  at  the  time  when  the  new  orders 
were  framed,  and  who  has  frequently  had  occasion  to 
pay  great  attention  to  this  particular  order,  and  to  decide 
upon  it,  entertains  no  doubt  whatever  that  the  construc- 
tion to  which  I  have  come  is  the  sound  one,  and  that 
the  present,  therefore,  is  a  case  which,  properly  speaking, 
is  not  within  the  thirteenth  order. 

As  the  argument  which  was  used  at  the  bar  drew  into 
discussion,  and  cast  a  doubt  upon  the  meaning  of  the 
first  part  of  the  order,  I  think  it  right  to  add  my  opinion 
upon  that  also,  with  respect  to  which  I  may  state,  that 
his  Honor,  the  Vice- Chancellor,  entirely  concurs  in  the 
same  view  with  myself;  and  that  view  would  have  been 
against  this  amendment,  had  we  considered  it  to  be  a  case 
at  all  coming  within  the  scope  of  the  order.  There  has 
been  a  slight  omission  in  drawing  it  up ;  the  words  are 
these  —  "  The  Plaintiff  shall  be  at  liberty,  before  filing 
a  replication,  to  obtain,  upon  motion  or  petition,  without 
notice,  one  order  for  leave  to  amend  the  bill ;  but  no 
further  leave  to  amend  shall  be  granted  before  replica- 
tion, unless  the  Court  shall  be  satisfied  by  affidavit,"  &c. — 
and  then  several  things  are  required  of  which  the  Court 
is  to  be  satisfied.  The  question  thereupon  arises,  whe- 
ther the  Court  should  be  satisfied,  unless  there  has  been 
notice  as  well  as  an  affidavit.  In  the  case  before  me^  there 
was  an  affidavit  which  went  to  all  the  particular  matters 
required  by  the  exigency  of  the  order,  but  no  notice  had 
been  given,  and  accordingly  the  whole  must  be  con- 
sidered 
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sidered  as  an  ex-parte  proceeding.  My  opinion  upon  1831. 
that  point  is,  that  if  the  sense  of  the  word  ^^  satisfied"  is  to 
be  the  same  in  which  it  is  taken  in  all  other  cases,  it  im- 
plies that  the  Court  must  have  exercised  its  judgment  on 
the  subject  matter,  and  that  cannot  be  eiFectually  done 
Qoless  both  parties  are  brought  before  it;  and  conse- 
quently, in  that  view,  notice  is  necessary  as  well  as  an 
affidavit  The  clause  then  goes  on, — *^  but  no  order  to 
amend  shall  be  made  before  replication,  either  without 
notice  or  upon  affidavit,  in  manner  hereinbefore  men- 
tioned, unless,"  &c  —  which  clearly  shows  that  such  an 
order  is  intended  to  be  put  in  contrast  with  the  orders 
obtuned  without  notice ;  and  that,  in  my  opinion,  dis- 
tinguishes it  from  them. 

One  or  two  cases  were  cited  as  being  in  opposition  to 
this  doctrine,  but  on  examination,  the  conflict  will  be 
found  to  be  very  trifling.  It  has  been  the  practice  both 
of  his  Honor  and  of  Lord  Lyndhurst  to  make  an  excep- 
tion with  respect  to  the  necessity  of  notice,  where  a  mere 
clerical  error  was  to  be  amended  (a).  So  also  in  a  case 
where  the  hardship  arising  from  the  great  number  of 
parties  whom  it  would  be  necessary  to  serve,  has  induced 
the  Court  to  dispense  with  notice,  as  was  done  in  Cot* 
tingham  v.  Potts^  in  which  Lord  Lyndhurst  allowed  the 
order  to  be  obtained  ex-parte.  This  latter  exception, 
however,  relaxing  the  strictness  of  the  rule  where  it  was 
something  more  than  a  clerical  error  that  required  the 
amendment,  appears  to  demand  greater  consideration, 
before  it  shall  be  sanctioned  and  laid  down  as  the  ad- 
mitted rule  of  the  Court.* 

(a)  The  thirteenth  order,  in  its  revised  shape,  expressly  excepts 
this  case. 

.  *ABthecaseof^tr</v.lfttf/^r      new  orders  does  not  extend  to 
has  decided  that  the  13th  of  the      motions  for  leave  to  amend  after 

the 

z 
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1831.  the  last  order,  which  stood  precisely  on  the  same  footiog 
with  the  preceding  one.  It  had  been  granted  ex-parte^ 
after  a  former  order  to  amend,  which  the  thirteenth  of  the 
new  orders  did  not  allow.  That  order  expressly  gives 
leave  before  replication  to  obtain  one  order  to  amend 
upon  motion  or  petition  without  notice,  ^  but  no  further 
leave  shall  be  granted  unless  the  Court  shall  be  satisfied 
by  affidavit,''  &c.  The  words  are  absolute  and  unqualified, 
and  there  is  no  distinction  between  amendments  proposed 
to  be  made  after  successfully  excepting  and  others.  An 
imperfect  answer  cannot  be  worse  than  no  answer;  and 
it  is  settled  that  a  second  order  to  amend  before  answer 
can  only  be  had  upon  notice.  Tarleton  v.  Dyer  (a)« 
The  distinction  attempted  to  be  raised,  besides  being 
directly  in  the  teeth  of  the  order,  would  enooursge 
frivolous  exceptions  upon  immaterial  interrogatories,  for 
the  chance  of  succeeding  on  some  one  or  two,  and  there- 
by evading  the  salutary  check  which  the  order  imposes 
upon  vexatious  delays. 

Sir  E.  Sugden  and  Mr.  Wakefield^  contrtL 

Tliis  is  a  case  to  which  the  thirteenth  order  cannot  and 
was  not  intended  to  apply.  The  order  is  vaguely  worded 
but  it  refers  solely  to  amendments  made  after  the  answer 
has  been  put  in.  Tarleton  v.  Dyer  has  been  much 
doubted ;  and  in  a  case  of  Langdon  v.  Langdan  (6),  in 
which  the  same  point  arose,  and  which  was  very  much 
contested.  Lord  Lyndhurst  seemed  inclined  to  recede 
from  his  former  judgment,  though  the  question  was  never 
finally  disposed  of.  Here,  as  the  answer  is  insufficient, 
it  is  as  no  answer,  and  then  the  case  not  contemplated 
by  the  order  arises.  The  old  rule  was,  that  the  Plain- 
tiff, although  he  required  a  further  answer,  might  have 
the  oi*der  to  amend  as  of  course,  without  costs,  wherever 
exceptions  were  submitted  to  or  allowed,  and  the  judges 

who 

ifl)  1  Ru»$.  ^  My.  1.  (b)  Lincoin*s  Inn  HaU^  April IB50. 
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ivbo  framed  the  new  orders  would  neyer  have  deprited  a        18Si. 

sacoessful  exceptant  of  so  important  a  privilege  without 

saying  so  in  distinct  terms.*    This  is  the  first  time  the 

point  has  been  finrmallj  argued,  but  it  has  more  than 

once  been  submitted  in  Court  to  Lord  Lofndhuni^  who 

fislt  no  hesitation  in  granting  the  motion  ex  parte:  Men^ 

dizabd  ▼•  Htdlett  (a).    At  any  rate,  the  exigency  of  the 

thirteenth  order  has  been  fully  complied  with  here;  for 

the  leave  to  amend  was  obtained  upon  an  affidavit  of 

nuterialityy  and  the  order  so  fiur  from  making  notice  im« 

perative^  says  not  a  word  upon  the  subject.    Supposing 

notice,  however,  to  be  necessary,  the  Court  has  a  discre- 

tion,  and  has,  in  many  instances,  dispensed  with  it 

Smiik  V.  Enxuu.  CkOtingham  v.  PoiU.  (i) 


The  Lord  Chancellor  stated  the  facts  of  the  case,  ^^^^  ^^* 
and  remarked,  that  the  objection,  if  valid,  was  equally 
applicable  to  the  second  amendment  as  to  the  third, 
which  was  the  subject  of  the  present  motion,  although  it 
was  certainly  competent  for  a  party  to  say  he  did  not 
choose  to  avail  himself  of  his  strict  right,  and  to  consent  to 
waive  the  benefit  of  it    His  Lordship  then  proceeded  :^ 

I  have  taken  some  time  to  consider  this  question,  on 
account  of  this  thirteenth  order  not  having  always  re- 
ceived a  very  consistent  or  uniform  interpretation,  a  cir- 
cumstance which  made  it  expedient  that  it  should  be 
looked  into  attentively,  and  that  some  communication 
should  be  had  on  the  subject  with  the  other  branches  of 
the  Court.  That  order,  I  am  of  opinion,  is  only  appli- 
cable to  cases  where  there  has  been  an  answer.  If  how- 
ever there  is  no  perfect  answer,  there  cannot,  in  strictness 
of  speech,  be  said  to  be  an  answer  at  all.  If  you  look  at 
tbe  latter  part  of  the  order,  you  will  see  that  that  is  the 
true  construction ;  for  it  is  there  declared,  that  ^^  no 

order 

(a)  AnUf  p.  385.  (d)  1  Run.  ^  My.  SO,  S 1. 
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3aJBtt&i  6* 


WHITE  V.  HALL. 


A  party  per- 
mitted to  in- 
tervene as  a 
Defendant  in 
a  cause  after 
it  had  been 
heard  on  fur- 
ther direc- 
tions, he 
faavine  been 
out  of  the 
jurisdiction 
during  the 
previous  pro- 
ceedings and 
now  submit- 
ting to  be 
bound  by 
them. 


nnHIS  was  a  suit  instituted  on  behalf  of  infants  inter- 
ested  under  the  will  of  Sir  H.  Wliite^  against  the 
executors  of  the  will,  who  were  also  the  guardians  of  the 
infants,  to  have  the  usual  accounts  taken,  and  the  pro- 
perty of  the  infants  ascertained  and  secured.  A  decree 
had  been  made  directing  the  usual  inquiries:  the  cause 
was  afterwards  heard  on  further  directions,  and  an  allow- 
ance approved  of  for  the  maintenance  of  the  children. 

Mr.  Pepys  now  moved,  on  behalf  of  the  father  of  the 
infant  children,  Mr.  H.  White^  who  had  been  named 
one  of  the  executors  by  the  will,  and  who  had  recendy 
returned  from  Indioy  where  he  had  resided  ever  since 
the  filing  of  the  bill,  that  an  appearance  might  be  entered 
for  him  with  the  Registrar,  he  consenting  to  abide  by  the 
decree  already  made  in  the  suit,  and  submitting  to 
account,  if  required ;  or  upon  such  other  terms  as  the 
Court  might  think  fit  to  impose.  The  Vice-Chancellor 
had  refused  the  motion. 


In  support  of  the  application,  an  affidavit  of  Mr.  fFhite 
was  read,  in  which  he  stated  that  the  suit  was  still 
pending ;  that  since  his  return  to  England  he  had  taken 
steps  for  proving  the  will,  and  that  he  was  now  desirous 
of  undertaking  the  charge  of  the  maintenance  and  edu- 
cation of  his  children,  and  of  watching  over  and  protect- 
ing their  interests.  The  following  cases  were  referred 
to;  Pitt  V.  Bremster  {a)y  Banister  v.  Way{b\  Capel  v. 

Butlefj 

{a)  1  Dkk.  37.  (5)  fl  Du^.  685. 
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Butler  {a\  and  the  dicta  of  Lord  TkurUm  in  Harford       1830. 
V.  Brooming,  (i) 

Mr.  PMlimore,  on  behalf  of  the  Defendants,  the  other 
executors,  opposed  the  motion.  He  observed,  that  in 
none  of  the  cases  cited,  had  the  cause  been  heard  on 
further  directions  at  the  time  of  the  application.  To 
allow  a  new  party  to  intervene  in  the  proceedings  in  the 
Master's  Office,  at  so  late  a  stage,  would  be  both  unne- 
cessary and  expensive.  In  such  circumstances,  the 
benefit  of  the  decree  could  only  be  obtained  by  a  sup- 
plemental bill. 

The  Lord  C^ancelloii,  remarking  that  a  supple^ 
mental  bill  would  probably  be  much  more  expensive 
than  the  course  proposed,  said,  it  was  true  that  in  none 
of  the  cases  cited  a  decree  on  further  directions  had  been 
made ;  but  though  this  cause  had  advanced  a  stage  fur- 
ther, there  did  not  appear  to  him  to  be  any  difference  ill 
principle  between  the  case  in  Dickens  and  the  present. 
The  object  was  not  to  unravel  the  accounts,  but  simply 
that,  as  to  the  future  proceedings,  the  party  applying 
might  be  placed  in  the  same  situation  as  If  he  had  been  a 
party  from  the  first ;  and  there  seemed  to  be  no  objection 
to  such  a  course.  I^  therefore,  Mr.  White  submitted  to 
be  bound  by  the  decree  and  the  accounts  as  they  now 
stood,  he  ought  to  appoint  a  clerk  in  Court,  who  should  be 
at  liberty  to  enter  an  appearance  for  him. 

(a)  SS,^S.  457.  (h)  1  Cox,  307. 
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18S0.       April  to  June  J  altogether  unaccounted  for.     The  Vice«> 

^    '  Chancellor  thought  that  if  ever  the  rule  was  to  be  acted 

v.  upon,  it  must  be  acted  upon  in  this  instance ;  and  if  the 

f  EODD£.      Qther  party  will  not  accede  to  the  Plaintiffs'  proposal,  I 

must  agree  in  that  opinion,  however  much  I  regret  it 

Motion  refused,  with  costs* 


March  6. 9.  GRAFTON  V.  GRIFFIN. 

Where  the       HPHE  will  of  a  testator  contained  the  following  clause : 

Plaintiff  has       -■-    <«  J  direct  that  the  present  tenant  of  the  said  copj- 

by  tortious  ... 

means  ^t  Into  hold  and  premises,  or  any  of  his  children  desirous  of 

P^^JIJJ^"  ^     being  continued  therein,  be  suffered  to  hold  and  keep 

pending  a  suit  the  said  premises,  upon  payment  of  the  present  rent  and 

his  equitable     ^^  taxes  and  levies  which  the  said  present  tenant  has 

title  to  it,         been  accustomed  to  pay  ;  and  also  all  after  taxes  and 

the  Court         *     .  V         . 

will  not  stay     levies  to  be  assessed  on  the  said  premises,  or  any  part 

legal  proceed-  thereof,  during;  the  time  he  or  they  shall  respectively  be 
ings  against  '  o  j  r  j 

him  for  the       tenant  or  tenants  of  the  same;  upon  entering  into  proper 
possl^ion!        agreements  not  to  commit  any  waste,  or  do  any  damage 

to  the  said  estates  by  sowing  the  same  with  flax,  hemp, 
or  woad,  or  by  any  other  means  whatsoever." 

Mr.  Knight^  on  behalf  of  the  Plaintiffs,  who  were  the 
daughters  of  the  first  tenant,  and  one  of  whom  was  a 
married  woman,  moved  for  an  injunction  to  stay  pro- 
ceedings in  an  action  of  ejectment  brought  by  the  De- 
fendant, the  landlord,  which  stood  for  trial  at  the  next 
assizes.  He  made  the  application  on  the  ground  that  the 
interest  of  the  plaintiffs  was  a  trust  only,  not  furnishing  a 
good  defence  at  law,  and  that  as  the  married  woman  was 
not  able  strictly  to  fulfil  the  condition  by  entering  into 
proper  covenants,  equity  would  interfere  to  modify  and 
regulate  the  devise^  and  relieve  her  from  a  forfeiture. 

Th€ 
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The  Vice-Cfaancellor  had  refused  the  motion. 

The  Solicitor  General  and  Mr.  Wakefield  opposed  the 
application,  contending  that  the  devise  was  void  for  un- 
certainty, or  at  all  events  was  exhausted  by  the  tenant 
and  his  son  having  successively  had  the  benefit  of  it ; 
Greenwood  v.  Tyler  {a) ;  that  the  defence,  if  good,  might 
be  used  at  law ;  and  that  the  conduct  of  the  Plaintiffs  in 
turning  out  their  brother's  widow,  before  giving  notice  of 
their  cUm  to  the  landlord,  did  not  entitle  them  to  any 
Assistance  in  a  court  of  equity. 


Grafton 

V, 

Gnrwiv^ 


Match  9« 


The  Lord  Chancellor. 

The  bill  states,  that  after  the  death  of  the  former 
tenant  in  March  last,  the  Plaintiffs  entered  into  posses- 
sion. In  the  following  July  a  notice  was  given,  expressing 
their  readiness  to  comply  with  conditions  corresponding 
to  those  required  under  the  will.     It  is  not  stated  whe- 
ther that  notice  was  given  before  or  after  their  forcible 
entry,  but  from  the  statement,  I  should  rather  assume 
that  it  was  given  after.    That  fact  must  have  been  in  the 
knowledge  of  the  Plaintiffs,  who,  if  it  were  given  before, 
ought  to  have  so  stated.    The  answer  denies  that  any  of 
the  Plaintiffs  but  Grafton  (who  is  the  husband  of  one  of 
the  daughters)  is  in  possession ;  and  his  possession,  it 
alleges,  was  obtained  by  a  forcible  entry,  and  by  turning 
oat  the  widow.     This  Court  will  not  interfere  to  support 
a  possession  so  acquired.     It  was  said  the  Court  would 
Dot  allow  the  possession  to  be  changed,  pending  a  suit  to 
determine  the  right ;  but  the  party  himself  has  changed 
the  possession  by  hb  own  act,  and  the  Court  will  not  in* 
terfere  in  such  a  case  to  prevent  the  other  party  from 
recovering,  if  he  can,  at  law,  the  possession,  of  which  he 
has  been  forcibly  deprived. 
Motion  refused,  with  costs. 


(a)  £ro6.314. 
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ISSO. 

March  4. 13.  GREIG  V.  SOMERVILLE. 

In  a  suit  insti-  ^|^HE  intestate,  who  bad  filled  the  office  of  Russian 
S'SJrnirtir'  consul  in  London,  died  in  the  year  1807-      A  bill 

the  personal  was  Bled  in  May,  1814,  by  his  infant  children  against 
intestate  who  ^^  adihinistratrix,  the  widow,  who  had  married  again, 
^^M°  **^^'  ^^  y^2i^e  the  usual  accounts  taken,  and  prayings  among 
ported  that       other  things,  that  the  Plaintiff  W.  Greig  as  one  of  the 

no  debts  had  intestate's  two  children,  miirht  be  declared  entitled  to  one- 
been  proved ;  '      o 

and  bj  the  third  part  of  the  clear  residue  of  the  personal  estate  in 
further  d^reo-  ^'^  ^^"  right.  The  usual  reference  having  been  directed 
tions,  in  1817,  at  the  hearing,  the  Master,  in  June,  1817,  made  his  re- 
the  residue  port,  stating  that  he  had  caused  advertisements  to  be 
was  appoN  published  in  the  London  Gazette  and  certain  newspafiers 
distributed;      for  creditors,  but  that  no  creditor  had  come  in  and 

Plaintiff  was  P**^^^^  *"y  ^^^^'     ^^  '^®  ^^^^  of  June,  1817,  the  cause 

then  an  infant,  was  heard  on  further  directions;  and  under  the  decree 

amountme  to  ^^^^  made,  the  costs  were  paid,  and  the  whole  of  the 

4-9thsofthe  fund  apportioned  and  distributed.    As  the  Plaintiff  was 

tained  and  ^^^"  ^^  infant,  his  share  (which,  in  consequence  of  his 

carried  to  his  brother's  death,  became  augmented  so  as  to  amount  to 

counu    In  four  ninths  of  the  whole  fund)  was  carried  over  to  his  se- 

1825,  a  foreign  pirate  account,  and  an  annual  allowance  for  his  mainte- 
prince  claim-     '^ 

ing  to  be  a        nDnce  and  education  was  directed  to  be  paid  out  of  the 

^^fj^  dividends, 
intestate,  peti* 

tioned  for 

l^debtagfdnst       ^^  March,  1825,  an  application  was  made  by  petition 

the  sum  re-  on 

remaining  in 

Court ;  and  the  Plaintifl^  coming  of  age  soon  after,  applied  to  have  that  sum  paid  out : 
Held,  That  the  creditor  was  not  precluded  by  the  previous  proceedings,  or  the  lapse 
of  time,  from  tendering  such  proof  before  the  Master;  but  that  every  defence 
should  be  allowed  there,  which  would  have  been  competent  upon  a  new  bill;  that 
the  debt,  if  established,  must  be  restricted,  as  against  the  fund  in  Court,  to  that 
proportion  which  the  Plaintiff's  share  bore  to  the  whole  amount  distributed; 
and  therefore,  that  after  reserving  a  sum  equal  to  four-ninths  of  the  claim, 
the  residue  of  the  fund  ought  to  be  paid  out  to  tne  PlaintiffI 
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oa  hehmUoF  the  ambassador  of  the  Emperor  of  RussiOf        ISSO. 

prying  he  might  ba  at  liberty  to  go  in  before  the  Master,        _  ^""^  ' 

and  {Hrove  a  debt  alleged  to  have  been  doe  from  the  in*  «. 

testate  to  the  Emperor,  and  that  the  «1,00M.  bank  three   *>*«»»▼>''"• 

per  oents,  standing  to  the  infant  PlaintiiF's  acoonnt,  (the 

only  part  of  the  intestate's  estate  then  remaining  in  the 

name  of  the  accountant  general),  might  not  be  sold  nntil 

the  Master  should  have  made  his  report :  and  the  Vice-* 

Chancellor  made  an  order  accordingly.    A  petition  of 

appeal  was  afterwards  presented  against  that  order,  and 

on  the  36th  July,  18S5,  the  appeal  came  on  to  be  heard 

befere  Lord  £ldon  C.^  when  the  question  which  it  raised 

was  folly  argoed.     Before  any  judgment  was  given,  how** 

ever,  the  Plaintiff  attained  his  majority,  and  he  thereupon^ 

io  November  1826,  presented  another  petition  to  the  Lord 

Chancellor,  praying  that  the  stock  and  money  standing 

to  his  separate  account,  or  such  part  thereof  less  than 

the  whole,  as  his  Lordship  might  think  just,  with  refer*^ 

cDce  to  the  claim  on  behalf  of  the  JRussian  government^ 

might  be  transferred  and  paid  to  him*     Upon  the  latter 

of  these  petitions  his  Lordship  directed,  that  the  sum 

of  StyooL  sboold  be  paid  to  the  Plaintiff,  there  being 

still  a  fimd   in  Court,   standing  in   his  name,  which 

was  amply  sufficient  to  cover  the  amount  of  the  demand* 

But  upon  the  appeal-petition,  although  the  matter  was 

several   times   mentioned  and  discussed,  his  Lordship 

eipressed  oonsideraUe  doubts,  and  eventually  he  re* 

signed  the  great  seal  without  having  made  any  order  on 

the  subject;  and  it  now  became  necessary  to  have  the 

appeal  reheard.     An  application  by  the  Plaintiff,  that 

the  whole  of  the  fund,  standing  to  his  separate  account 

in  the  cause,  might  be  transferred  and  paid  over  to  him, 

was  brought  on  at  the  same  time  with  the  appeal. 

The  Solicitor   General^  Mr.  J,  Martin^  and  Mr. «/. 
father^  for  the  Pkiintiff. 

this 
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18S0.  This  daim  is  barred  by  the  statute  oriimitadons ;  for 

Gbbio        ^®  ***  years  have  run,  at  least  twice  over,  since  the 
V.  debt  was  contracted.    It  does  not  appear  when  the  de* 

mand  first  arose ;  probably  long  prior  to  the  intestate's 
death:  but  the  Emperor  has  subsequently   permitted 
nearly  twenty  years  to  elapse  without  taking  legal  steps  to 
assert  his  right,  and  it  was  only  within  these  few  months 
that  documents,  which  it  is  pretended  are  to  substantiate 
the  claim,  were  transmitted  from  Russia  to  his  represent- 
atives here.  He  must  have  known  of  the  intestate's  death, 
for  he  immediately  filled  up  the  vacant  office ;  and  then 
was  the  proper  moment  to  have  the  accounts  of  the 
deceased  consul  investigated,  and  the  defalcation,  if  any, 
ascertained  and  made  good.     There  can  be  no  reason 
why  the  statute  should  not  run  against  a  foreign  poten* 
tate  as  well  as  against  the  king's  subjects,  (a)     His  Im* 
perial  Majesty  was  in  Efigland  in  the  summer  of  the 
year  18 14,  the  very  time  when  proceedings  in  the  cause 
were  going  on  before  the  Master;  and  from  the  year 
1807  downwards,  he  has  never  ceased  to  be  represented 
in  this  country  by  agents  who  might,  and  if  it  had  been 
valid,  certainly  would  have  prosecuted  the  claim.     Why 
did  they  lie  by,  till  all  the  papers  and  vouchers  by  which 
the  demand  might  be  rebutted  or  shown  to  be  satisfied 
were  likely  to  be  lost  or  destroyed  ?     They  could  have 
no  difficulties  with  respect  to  evidence ;  for  they  might 
easily  have  compelled  the  attendance  of  witnesses  from 
Russia^  and  have  commanded  every  facility  for  establish- 
ing their  right;  an  advantage  which  the  Plaintiff  could 
not  expect. 

Independently  of  the  statute,  it  is  far  too  late  for  the 

petidoner 

(a)  See  2  Atk.  612.  A  fo-  statute  of  limitations.  StMord 
feigner  who  resides  always  be-  v.  Greeme,  S  BL  723.  S.  C.  5* 
^ond  sea,  is  not  bound  by  the      IVU4, 145. 
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petittoner  to  bring  forward  so  stale  a  claim  after  the        1830. 
suit  has  been  wound  up,  and  the  property  completely 
and  finally  distributed  undar  the  decree.     The  adver* 
tisements  inserted  in  the  London  Gazette,  and   other 
papers,  to  which  he  has  paid  no  attention,  have  con- 
cluded him  ;  for  the  fund  having  once  got  home^  as  it 
did  by  being  placed  to  the  Flaintiff's  separate  account, 
the  Court  will  not  now  interpose  to  recall  it     A  case 
of  ibis  kind  has  occurred  :  —  An  estate  was  sold  under 
the  order  of  the  Court,  and  the  purchase  money,  when 
paid  in,  was  carried  to  the  account  of  the  cause :  some- 
Ume  afterwards,  but  before  the  money  was  distributed, 
the  purchaser  was  threatened  with    eviction,  and  he 
thereupon  applied  to  prevent  the  price,  which  was  still 
standing  in  the  name  of  the  accountant  general,  from 
being  paid  out.     The  Court  however  said  *'  No :  as  far 
as  you  are  concerned  the  transaction  is  final,  and  you 
most  dierefore  take  what  rights  and  remedies  you  can 
obtain  under  your  conveyance."  (a)     In  like  manner 
here,  the  suit,  for  all  the  general  purposes  of  administra- 
tion, was  at  an  end ;  and  the  appropriation,  made  accord- 
ing to  the  usual  practice,  was  merely  with  a  view  to  protect 
and  secure  the  infant's  interests.     Nor  can  the  petitioner 
be  allowed  to  convert  a  proceeding,  originating  in  the  ac- 
ddent  of  the  Plainti£f  being  then  under  age,  and  intended 
for  his  benefit,  into  an  instrument  of  attack  and  oppression. 

This  claim  would  never  have  been  heard  of  had  the 
share  of  the  Plaintiff,  like  that  of  the  widow,  once  found 
its  way  into  the  owner's  hands.  The  administratrix,  on 
receiving  her  distributive  share,  had  her  costs  paid  out 
of  the  fund,  and  then  virtually  ceased  to  be  a  party. 
For  aught  we  know,  she  may  have  already  settled  the 
demand  and  got  a  release,  although  we  have  no  means 
of  ascertaining  the  fact,  or  of  making  it  available  on  an 

inquiry 

(a)  Thomoi  ▼.  PowcU^  2  Cox,  394. 
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]8dO.  inquiry  before  the  Master.  IF,  on  the  other  hand,  the 
debt  still  subsists,  she,  as  representing  the  debtor,  is  the 
proper  person  against  whom  to  proceed ;  and  if,  as  has 
been  intimated,  no  action  could  be  soceessfully  main- 
tained against  her,  equity  will  not  interfere  to  gire  a 
relief  beyond  the  law,  or  to  put  the  Plaintiff  in  a  worse 
situation  than  the  party  who  is  legally  responsible. 
Ex^parte  Dewdney.  (a)  At  all  events  such  relief  could 
only  be  had  upon  a  new  bill  filed  against  the  adminis- 
tratrix, to  which,  perhaps,  the  present  Plaintiff  might 
also  be  a  Defendant  for  the  purpose  of  contribution: 
but  it  would  be  unjust  to  leave  him  to  sustain  single- 
handed  a  harassing  contest  in  the  Master's  office,  where 
he  would  be  exposed  to  great  difficulties  as  to  eTtdence, 
and  would  lose  the  opportunity  of  stopping  the  demand 
in  limine^  by  putting  his  defence  in  the  shape  of  a  de- 
murrer or  a  plea. 

On  the  most  unfavourable  view,  the  Plaintiff  never 
could  be  charged  beyond  that  furoportion  of  the  claim 
which  his  share  bears  to  the  whole  residuary  fund ;  that 
is,  four  ninths.  Gillespie  v*  Alexander*  (b)  That  case 
may,  probably,  be  cited  in  support  of  the  petitioner ;  hot 
its  circumstances  were  totally  different.  Before  any  ap- 
portionment had  been  made,  tlie  creditor  obtained  leave 
to  prove  his  debt,  so  that  the  legatees  had  full  notice : 
a  report  was  made  in  favour  of  the  claim ;  and  as  there 
remained  outstanding  assets  to  be  collected,  the  account- 
ing parties  must  have  continued  before  the  Court,  and 
there  was  still  a  subsisting  and  elective  suit  Here,  how- 
ever, the  Plaintiff's  share  was  appropriated  eight  years 
before  any  claim  was  suggested.  Of  the  justice  of  that 
claim  there  is  no  proof  beyond  the  loose  affidavit  of  the 
present  Consul  speaking  to  his  belief;  and  the  adminis- 
tratrix, 
(a)  15  F(r#.479.  {b)  5  Ruu.  isa 
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tratrixy  upon  whom  the  burthen  ought  to  fall,  has  passed        18  SO. 

her  accounts,  and  received  all  she  can  ever  be  entitled  to.     *  ^^  -' 

Gbeio 

V, 

Mr.  Home,  and  Mr,  CoUinson,  for  the  petitioner.  Sombevimoi. 

This  question  is  decided  by  Gillespie  v.  Alexander, 
which  was  much  considered,  and  is  in  conformity  with 
the  opinion  thrown  out  by  Lord  Eldon,  after  hearing  the 
argument  on  the  present  appeal.     It  is  impossible  to 
discover  any  substantial  difference  between  the  two  cases. 
The  Plaintiff's  residuary  share,  like  that  of  a  common 
legatee,  was  taken,  subject  to  debts,  and  so  long  as  it 
remains  in  the  custody  of  the  Court  that  liability  con- 
tinue$.    It  is  vain  to  contend  that  the  advertisements  in 
the  Gazette  and  the  London  newspapers,  or  a  decree  on 
farther  directions  made  in  an  amicable  suit,  can  conclude 
the  claim  of  a  bonfi  Jide  creditor ;  Lashley  v.  Hogg  (a), 
Angell  V.  Haddofi:  {b)  —  far  more  of  one  who  was  out 
of  the  jurisdiction.     The  petitioner  ought,  therefore,  to 
be  at  liberty  to  go  in  and  prove  for  the  full  amount  of 
his  debt,  leaving  the  question  as  to  whether  it  shall  be 
wholly  borne  by  the  fund  in  Court,  or  rateably  only,  to 
be  determined  afterwards.     If  the  latter  is  the  proper 
mode,  as  the  judgment  in  Gillespie  v.  Alexander  seems 
to  indicate,  there  is  an  end  of  all  difficulty  about  contri- 
bution ;  for  the  money,  paid  over  to  the  infant's  separate 
account,  is  bound  in  equity  to  bear  its  proportion  of  the 
debt,  whatever  may  become  of  the  share  already  received 
by  the  administratrix.     Nor  can  it  be  accounted  any 
hardship  to  the  Plaintiff,  that  a  proceeding,  of  which  he 
has  had  the  benefit,  should  be  also  made  an  instrument 
for  enabling  him  to  discharge  his  just  obligations.     It  is 
premature  to  argue  the  points  that  have  been  raised  upon 

the 

(a)  11  Vet.  602.  Eldon  says  in  5  Ruts.  136,,  and 

(5)  1  Madd.  5S9.     See  also      19  Vet,  559. 
I  S,^  L,  a42. ;   and  what  Lord 
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the  statute  or  the  laches.    They  will  come  to  be  dis* 
cussed  regularly  in  a  later  stage,  either  on  the  inquiiy 
o.  before  the  Master,  or  on   exceptions   to   his    report 

mavaLB.    jjvery  defence  which  the  Plaintiff  could  have  made  at 
law,  or  upon  a  new  suit,  will  be  then  open,  and  in  a 
more  summary  and  less  expensive  way.    Of  course,  if 
the  debt  be  barred  by  the  statute  or  by  laches,  or  if  it 
be  not  established  by  satisfactory  evidence,  the  Master 
will  disallow  the  claim.     All  that  we  ask  now  is  an  op- 
portunity of  tendering  our  proof.     It  has  never  been 
supposed  that  the  statute  of  limitations  could  run  against 
a  foreign  prince,  more  especially  against  one,  who,  being 
an  alien  enemy  till  the  year  1812,  was  unable  till  then 
to  prosecute  his  claims  in  a  British  Court     The  whole 
of  the  intestate's  property  was  not  administered  in  die 
suit,   a  considerable   portion  having  been  retained  by 
the  administratrix,  in  her  own  hands,  on  account  of  her 
share.     Her  answer  shows  that  the  fund  was  not  clear; 
for  it  speaks  of  claims  made  by  the  Bussian  Govern- 
ment as  being  then  unsettled,  and  the  affidavits  prove 
repeated  applications  to  her  upon  the  subject. 

The  Solicitor  General^  in  reply. 

The  Lord  Chancellor. 

From  the  report  of  what  took  place  when  this  case 
came  before  Lord  Eldon^  his  Lordship  seems  to  have 
considered  that  he  had  disposed  of  one  of  the  questions 
here  discussed,  namely,  whether  the  fund  in  Court 
should  be  liable,  as  the  order  of  the  Vice-Chancellor  had 
made  it,  to  the  full  amount  of  the  claim  brought  forward 
by  the  Emperor  of  Russia^  or  to  a  proportionate  part 
only.  I  think  his  Lordship's  opinion  upon  that  point 
corresponds  with  the  principle  of  his  subsequent  decision 
in  Gillespie  v.  Akxander^  and  I  am  certainly  disposed 
to  agree  with  him  in  that  opinion.  The  question,  how- 
ever. 
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ever,  stood  over  ibr  consideration  as  to  the  other  pointy 
and  it  would  rather  seem  that  Lord  Eldon  then  intended 
that  the  creditor  should  be  allowed  to  come  in  and  provci 
tbcagh  It  is  not  very  distinctly  stated  in  what  way,  or 
upon  what  terms,  that  was  to  be  done ;  and  the  matter 
again  stood  over  for  arrangement  and  further  discussion. 
Since  that  time  the  parties  are  placed  in  a  new  position, 
inasmuch  as,  in  the  interval,  the  infant  Plaintiff  has 
come  of  age.  It  does  not  appear  what  effect  Lord  Eldan 
thought  that  circumstance  would  have  on  the  rights  of 
the  pardes.    I  shall,  therefore,  take  time  to  consider  it  > 


1880. 


Grxig 

sombatills. 


TTie  Lord  Chancellor. 

The  intestate  in  this  case  died  as  far  back  as  the  year 
1807,  and  the  persons  now  claiming  against  his  estate, 
on  behalf  of  the  Emperor  of  Sussia^  are  public  officers, 
and  he  was  himself  a  public  officer  of  the  Russian  Go* 
vemment;  and  they»  therefore,  must  have  known  of  his 
death  immediately  after  it  took  place,  and  of  the  claims 
which  that  Government  had  against  him.     In  1817,  a 
final  decree  was  pronounced,  and  under  that  decree  the 
administratrix  took  out  her  share  of  the  estate ;  and  the 
remainder  of  the  fund  in  Court,  amounting  to  four  ninths 
of  the  whole,  was  carried  over  to  the  account  of  the 
Plaintiff,  Mr.  JV.  Gt^eig^  who  was  then  an  infant    Under 
these  circumstances,  it  would,  in  my  opinion,  be  unrea- 
sonable and  unjust,  that  the  share  now  remaining  in 
Comt  should  be  charged  with  the  whole  debt ;  and  not, 
Bs  was  the  opinion  repeatedly  expressed  by  Lord  Eldorif 
and  in  which  I  fully  agree,  to  the  extent  of  four  ninths 
only.    To  that  extent,  therefore,  I  think  it  proper  that 
the  agents  of  the  Emperor  of  Russia  should  be  at  liberty 
to  go  before  the  Master  to  prove  such  debt,  as  they  may 
be  able  to  prove,  as  a  debt  due  from  the  intestate,  sub- 

A  a  jeetf 


MarehllB. 
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ISKk  j«Gt|  however,  to  such  defence  as  the  party  might  have 
availed  himself  of,  in  case  a  bill  had  been  filed  sfsiast 
hiou  Mr.  Greigf  I  thinkf  should  be  at  liberty  to  take 
out  the  whole  of  the  fiind,  with  the  exception  of  a  sum 
mifX  to  lour  ninths  of  the  amotuit  of  the  present  claim. 


The  decree  directed  that  the  Ambassador  of  the  £m^ 
peror  of  Bmsia  should  be  at  liberty,  on  bdudf  of  the 
Emperor,  to  go  before  the  Master  and  prove  such  dd)t 
due  fiNun  the  intestate  to  His  Imperial  Majesty  as  he 
might  be  able;  and  that  the  personal  representative  of 
the  intestate,  upon  such  proof,  should  have  the  benefit 
of  any  defence  which  he  could  have  made,  if  His  Imperial 
Majesty  had  filed  a  bill  for  the  purpose  of  obtaiDtng 
pajrment  of  the  said  debt,  out  of  the  assets  of  the  said 
intestate.  And  that  so  much  of  the  stock  standing  ia 
the  name  of  the  Aecountant^General  upon  the  account 
of  the  Plaintiff  W.  Greig  as  would  be  equal  to  foar- 
ninths  of  the  debt  claimed  should  not  be  paid  or  trans- 
ferred till  the  Master  had  made  his  report,  &c. 

Reg.  Lib.  1829.  A.fd.  1651. 
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SHEWEN  V.  VANDERHORST,*  issi. 

^T^HIS  was  a  suit  instituted  by  a  residuary  legatee,  for  Under  the 

the  purpose  of  having  the  real  and  personal  estates  ^^  |q  ^  ^^^ 

of  a  testator  administered,  and  the  trusts  of  the  will  car-  ministration 

ried  into  execution.     Under  the  usual  decree,  directing,  applied  to 

amonff  other  things,  an  account  to  be  taken  of  the  debts,  P^7^  *  ^^ 
o  o  7  ^  J  which  was 

a  creditor,  of  the  name  of  Palmer^  went  in  to  prove  a  barred  by 
debt,  against  which  it  was  admitted  that  the  statutory  in^^the^^"* ' 
period  had  run,  before  the  testator's  death.  The  executor  cutorsreFus- 
did  not  object  to  the  proof  in  the  Master's  office;  but  the  fgf^  ^ij^ 
objection  that  it  was  barred  by  the  statute  of  limitations  Plaintiff,  a  re- 
was  taken  and  insisted  upon  by  the  PlaintiiF,  and  the  gatee,  insisted 

Master  accordingly  disallowed  the  claim.    The  Master's  ®"  wtting  up 

°  •'  «         1  1  the  objection 

opinion  having  been  afterwards  confirmed  by  the  judg-  of  the  statute : 

ment  of  the  Master  of  the  Rolls,  the  creditor  now  ..  5?]^' ^^?L 

'  It  was  comp^ 

appealed  to  the  Lord  Chancellor.  tent  for  the 

Piainti£^  or 
any  other 

M&r.  Pepus^  and  Mr.  Wakefield^  for  Mr.  Palmer.  pwty  interest- 

ed in  the  fund, 
to  take  ad- 

The  act  of  Parliament  (a),  which   takes   away  the  vantage  of  the 
,    -  ,,  ,  _         .  ^.  statute  before 

remedy  from  a  creditor  who  suners  six  years  to  elapse  the  Master, 

without  enforcing  his  denuind.  but  does  not  destroy  the  ptttwuhstand- 

,  ,  ing  the  refusal 

obUgation,  places  the  original  debtor  and  his  legal  re-  of  the  execu- 

presentative  on  precisely  the  same  footing.    The  privilege  '^whether  the 
thereby  conferred  is  purely  personal  to  them.    According  Master  is  him- 
to  their  discretion  they  may,  or  they  may  not,  think  take  the  ob- 
proper  to  avail  themselves  of  the  statute :  but  if  they  are  jcction  — - 

^  Qtucref 

willing 

(a)  91  Jac.l,  e.  16. 


*  This  case  is  inserted  here  on  account  of  its  connection  with 
wmeof  the  topics  discussed  in  Greig  ▼•  SamenUU* 

Aa  2 
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willing  to  forego  it,  it  is  not  competent  for  any  other  io- 
dividuali  least  of  all  for  a  residuary  legatee,  who  is  a  mere 
volunteer,  to  insist  upon  the  objection  for  his  own  boie- 
fit,  and  to  the  prejudice  of  an  honest  creditor.  It  is  a 
settled  rule,  and  it  has  been  so  laid  down  by  Lord  Harif 
mcke,  that  **  no  executor  is  compellable,  either  at  law  or 
in  equity,  to  take  advantage  of  the  statute  of  limitations 
against  a  claim  otherwise  well  founded : "  Norton  t. 
Frecker.  {a)  In  Castleton  v.  Fanshaw  (6),  it  was  held  by 
Lord  SomerSi  that  where  creditors,  whose  debts  were 
barred  by  lapse  of  time,  were  seeking  to  recover  them 
by  action,  this  Court  would  not,  in  favour  of  a  residuaiy 
legatee,  compel  the  executor  to  plead  the  statute  at  law. 
That  case,  so  far  as  its  circumstances  can  be  collected 
from  the  report,  appears  to  have  been  closely  analogous 
to  the  present,  and  its  authority  has  never  been  dis- 
puted, (c)  The  power  of  defeating  an  obligation  morally 
binding  on  the  conscience,  by  relying  on  the  statute  of 
limitations,  has  always  been  regarded  by  the  Court 
with  extreme  suspicion  and  jealousy.  The  privilege  has 
never  hitherto  been  extended  to  any  but  the  personal 
representatives  of  the  debtor,  and  even  as  to  them  it 

has 


(a)  1  Atk.  526. 

(5)  1  Eq,  Ab.  505.  See  also 
what  Sir  S.  Romilfy  says  ar- 
guendOj  IB  Vet.  469. 

{c)  From  the  report  of  the  case 
in  Pr,  Ch.  99.  which  was  not  re- 
referred  to,  but  where  the  cir* 
cumstances  are  more  fully  and 
distinctly  stated,  Cattleton  y. 
Faiuhttw  appears  to  have  been 
a  suit  by  the  residuary  lega- 
tee to  administer  a  testator's 
estate.  The  Plaintiff  there  was 
desirous  that  the  statute  should 
be  set  up  against  certain  cre- 
ditors, who  had  gone  before  the 
Master  to  prove  their  debts; 


but  the  executors  not  choosing 
to  take  advantage  of  that  de- 
fence, the  Lord  Chancellor  re- 
fused to  listen  to  the  objection, 
coming  from  the  residuaiy  le- 
gatee, and  directed  the  debts  to 
be  paid:  and  he  rejected  an 
application  that  the  creditors 
should  be  ordered  to  bring  ac- 
tions to  recover  their  demands 
at  law,  and  that  the  PlaiDttff 
should  have  liberty  to  stand  in 
the  place  of  the  executors,  as 
tlie  Defendant  in  those  actions, 
and  to  plead  the  statute  of 
limitations. 
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has  been  confined  within  the  narrowest  limits ;  fi>r  if  a 
suit  had  been  brought  for  the  recovery  of  this  particubir 
debt,  and  the  executors  had  from  any  cause  neglected 
to  avail  themselves  of  the  objection,  by  way  of  demurrer 
or  plea,  or  by  expressly  stating  it  in  their  answer,  it  is 
admitted  that  they  could  not  afterwards  have  recourse  to 
that  species  of  defence.    If  the  objection  be  not  raised 
distinctly  on  the  record,  it  is  too  late  to  urge  it  at  the 
hearing.     Upon   principle,   what  difference  should  it 
make  that  here  payment  is  sought  not  by  a  separate  bill, 
(which,  if  that  is  to  be  the  rule  in  future,  will  encourage 
a  moltiplicity  of  suits,  and  load  the  estate  with  great 
additional  expense,)  but  under  the  common  decree  in  an 
administration  suit,  directing  an  account  of  the  debts  ? 
When  creditors,  taking  the  benefit  of  such  a  decree 
carry  their  claims  into  the  Master's  office,  the  personal 
representative  is  there  permitted  to  exercise  the  same 
privil^e  of  setting  up  the  statute  in  bar  of  their  de- 
mands, as  he  might  have  done  against  an  action  or  a  bill : 
bat  if  he  sees  fit  to  waive  his  right,  neither  the  Master, 
nor  any  other  party,  is  entitled  to  make  the  objection. 


18S1. 


Suppose  this  had  been  a  creditor's  suit,  and  the  usual 
decree  had  been  pronounced,  could  any  reasonable 
groond  be  assigned  for  the  distinction  which  his  Honor's 
decision  necessarily  introduces,  between  the  situation  of 
the  Plaintiff  on  the  record,  and  all  the  other  creditors  who 
may  go  in  and  prove  ?  The  language  of  Lord  Eldon^  in 
es-parte  Dewdney  (a),  is  quite  consistent  with  the  notion 
that  the  privilege  is  strictly  confined  to  the  executor  2 
for  when  his  Lordship  there  says,  that,  in  a  creditor's 
^sait,  the  constant  course  in  the  Master's  office  is  to  take 
the  otgection  against  other  creditors,  he  means  no  more 
than  this,  that  though  the  executors  have  a  discretion^ 
as  to  pleading  the  statute  against  the  creditor  by  whom 

the. 

(a)  \5Veg.A9%. 

Aa  S 


MO  CASES  IN  CHANCERY. 

18S].  the  bill  is  filed,  they  do  not,  by  wamng  k^  as  agaimt 
him*  prechide  theniselwft  from  raiding  the  objeocioD 
agaifidt  other  creditors  going  in  before  the  Master :  bat 
bis  Lordship  never  could  have  intended,  in  oppostuonto 
Ae  authorities  referred  to,  to  have  disputed  or  limited 
the  prtjriiege  of  the  personal  representatives 

Tke  SoUckor  General^  and  Mr.  Piggatt^  for  the  De- 
fendants the  exQSUtors^  stated,  that  as  die  execatoTB 
were  convinced  that  the  demand  in  question^  though 
barred  by  lapse  of  time^  hod  not  beoi  paid,  and  was 
therefore  a  just  deb^  tl^ey  had  only  acted  as  they  knev 
their  testator  would  have  done,  and  as  they  conoeiTed 
they  had  a  legal  right  to  do^  in  dedinmg  to  avail  then»- 
adves  of  the  dishonest  defence  which  the  statute  might 
have  afforded. 

Sv£  Edward  Si^ien^  and  lAr.Barher^  for  the  Pkiutiff. 

This  case  shows  the  wisdom  of  the  Court  in  restrict* 
ing  the  discretionary  power  of  the  personal  rspresentstive 
within  narrow  bounds.  That  power  would  otherwise  be 
liable  to  great  abuse ;  for  if  (as  for  aught  that  appears 
may  be  the  fact  here)  the  executors  be  disposed  lo  coUode 
with  creditors  like  Mr.  Palmer^  the  cooseqiienoes  might 
be  highly  injurious  to  those  who  have  still  valid  and  re- 
coverable demands,  as  well  as  to  all  other  parties  who 
may  happen  to  have  an  interest  in  the  fund.  The  mo- 
ment, therefore,  that  a  decree  is  made  in  a  creditor's  ssit 
(and  the  nile  roust  be  the  same  in  a  suit  by  legatees]b 
the  discretion  of  the  executor  ceases,  and  he  becomes 
utterly  powerless ;  no  action  is  permitted  to  be  brought 
against  him ;  the  Court  immediately  steps  into  his  plsoe^ 
and  itself  exercises  his  functions  for  the  benefit  of  all 
parties  concerned :  it  becomes  competent  for  any  psrtj, 

without  his  sanction  or  concurrence,  to  take  the  objec- 
tion 
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tion  in  the  Master's  office;  aod  even  if  no  one  riiduld  be 
there  disposed  to  interfiH*e^  still  it  b  the  doty  of  the 
Mtt^tor,  acting  in  behalf  of  those  who  may  not  be  pre^ 
sent  or  able  to  protect  tiiemseWeS)  to  insist  upon  the  bar 
which  the  statute  has  created  against  stale  demands. 
The  officer  of  the  Court  kna#s  no  partialities  or  prefer- 
ences, nor  will  he  listen  to  those  of  the  executor :  he 
does  not  wait  to  be  told,  whether  the  executor  is,  or  is  not, 
wining  that  a  debt  should  be  paid ;  but  he  simply  in^ 
quires  whether  it  be  a  Talid  and  sabsisdng  dain ;  and 
unless  he  is  satisfied  that  it  is  so,  he  disallows  it     It  ap- 
pears from  another  report  (a)  of  the  case  referred  to  in 
Eqmty  Casts  Abridged  that  the  creditors  there  had  oom- 
promised  their  cImois  with  the  executors^  oil  a  represenl- 
atioB  that  the  assets  were  deficient;  and  when  assets  were 
afterwards  reooteredi  the  main  question  being  whether 
this  ooanproBiise  should  stand,  the  Court  dedioed  to  inter- 
fere.  The  whole  seems  to  have  been  aatter  of  arrange- 
ment   The  case,  besides,  is  stated  so  vaguely,  that  little 
reliance  can  be  placed  upon  its  accuracy,  and  it  has  never 
been  recognized  since.     In  MdUJy  v.  Bussell  (i)  the 
present  Master  of  the  Rolls,  although  he  felt  himself 
bound  by  the  authorities,  expressed  a  strong  opinion 
against  the  right  of  an  executor  to  favour  some  creditors 
m  preference  to  others,  after  a  creditor's  bill  had  been 
filed  for  an  account,  but  before  a  decree  had  been  ob- 
tained.    Mis  Honor  never  imagined  that  (0er  a  decree 
such  a  right  could  be  seriously  asserted. 


18S1. 


The  principle  on  which  the  right  to  resort  to  this 
defence  is  upheld  in  courts  of  equity  is  clearly  stated  by 
Sir  T.  Plumer,  towards  the  close  of  his  judgment  in 
Bttrke  v.  Jones  (c),  and  it  rests,  not  on  favour  to  the 
executors,  but  on  the  presumed  intention  of  the  testator; 


(a)  S  Eq.  Jb.  S54.  pi.  1.     lb.  S59.  pi.  1. 

(#}af:4'AJ90k 
Aa  4 


ib)  2  8.^8.  SS7. 
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as  to  which,  after  a  decree,  it  is  for  the  Court  and  not 
for  the  personal  representative  to  judge.  Indeed,  the 
effect  of  a  decree  for  an  account  is  to  convert  all  the 
parties  into  quasi^actors*  Here  a  residuary  legatee  takes 
the  objection ;  but  it  is  clear  from  Lord  Eldon*s  language 
in  ex'parte  Dewdney,  that  his  Lordship  considered  it  to 
.be  the  duty  of  the  Master,  without  reference  to  the 
parties,  to  set  up  the  bar  of  the  statute,  just  as  the  com- 
missioners are  in  the  habit  of  doing  every  day  in  bank- 
ruptcy, without  consulting  the  wishes  of  the  bankrupt  or 
.the  other  creditors. 


The  LoBD  Chancellor  (a)  said,  he  entertained  little 
.or  no  doubt:  he  was  of  opinion  that  the  observations  of 
Lord  Eldon^  as  well  as  the  analogy  of  the  rule  in  bank- 
ruptcy, bore  strongly  upon  the  subject  under  discussion; 
but  as  he  had  been  pressed  to  look  into  the  cases  r^rred 
•  to^  and  the  point  was  also  in  some  measure  Dew,  he 
should  take  a  few  days  to  consider  it. 


Ko9.  fls.  The  Loan  Chanceixor. 

The  farther  consideration  I  have  given  to  the  subject 
has  not  been  affected  by  the  authority  of  the  case  of 
Castleton  v.  FanshceWf  in  1  Equity  Cases  Abridgedj  whidi 
was  so  strongly  relied  upon  by  the  counsel  for  the  creditor. 
That  case  goes  only  to  this  extent,  that  where  an  exe- 
cutor is  sued  at  law,  a  court  of  equity  will  not  compel  him 
to  plead  the  statute,  a  proposition  which,  in  feet,  amounts 
to  no  more  than  this,  that  the  Court  Mrill  not  call  upon  him, 
in  administering  the  estate  here,  to  set  up  the  statute  as  a 
bar  to  any  demands  that  liiay  be  made  against  the  assets. 
But  the  question  here  is.  Whether,  when  a  decree  has 
been  pronounced,  taking  possession  of  the  estate,  and 

vesting 

(a)  Lord  Bnmgham^ 
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Testing  it  in  the  Court  for  the  purpose  of  dbtribution,  a 
decree  by  which  the  accounts  are  durected  to  be  taken, 
and  the  assets  are  to  be  administered  in  the  Master's 
office,  and  after  which  the  common  law  must  be  alto- 
gether silent;  whether  —  under  these  circumstances,  if 
the  objection  that  the  statute  has  barred  the  remedy 
be  raised  against  a  debt,  and  in  whatsoever  way  or  by 
whomsoerer,  being  parties  in  the  suit,  be  they  creditors 
or  executors,  or  even  volunteers,  the  objection  be  raised, 
— it  must  not  be  considered  fatal  ?    And  without  at  pre- 
sent saying  how  &r  the  Master  is  himself  entitled  to  set 
up  the  objection,  I  can  see  no  reason,  certainly,  why  it 
may  not  be  competently  taken  by  a  creditor  or  a  volun- 
teer, as  well  as  by  the  personal  representative.    The 
order  of  the  Master  of  the  Rolls  must,  therefore,  be 
a£Gunned. 


18S1. 


.  .   *  '  •♦ 


•  •   t 
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-^^'^*"-  POWELL  V.  WOOD. 

Order  made     IVf^*  P^^f^^  for  the  Plaintiff,  moved,  on  notice 

£e  miht  be  *  *^^  *"  *^s"®  ^^^^*^  *«  Master  of  the  Rolls  had,  b 
taken  orocKMi-  the  year  1827,  directed  to  be  tried  in  Middlesex^  and 

Tllamti/iii  the  ^'^  ^***^^  ^®  Defendant  in  equity  was  to  be  the  Plaintiff, 
i»"e  having  should  be  taken  pro  confesso,  on  an  affidavit  of  the  facts, 
made  default.    — ^^^  ^^^  Plaintiff  in  the  interval  had  repeatedly  made 

default,  and  had  declined  going  to  trial,  and  also  an 
affidavit  of  service  of  the  notice  of  motion. 

No  counsel  appeared  to  oppose  the  application. 

The  Lord  Chancellor,  after  consulting  with  the 
Registrar  (Mr.  Bedwell)^  granted  the  order  nisL  {a) 

{a)  See  on  this  point  WUson     ib,  255.  \  J.^W.  S86.  S  FowL 
V.  Ginger,  2  Dick,  521.  Gardiner      Ex.  P,  197. 
V.  liowe,^  4  Madd,  236,     Anon. 


Matvh  II.  In  re  FITCH. 

An  abatement  TLTI^*  ROUPELL,  on  behalf  of  the  committee  of  a 
paid*  by^thc  lunatic's  estate,  applied  for  permission  to  make  a 

tenant  of  a  reduction  of  15  percent,  on  the  rent,  which,  to  the 
directed  with-  amount  of  400/.  a-year,  was  paid  by  a  tenant  of  the 
out  a  refer-  estate.  The  application  was  supported  by  a  strong  affi- 
the  circuro-  davit  of  the  committee,  in  which  he  stated  that  in  his 
*DDliSion   f  j"^8™®"^  ^^^  abatement  was  reasonable  and  necessary ; 

the  com-  that  similar  abatements  had  been  very  generally  made  to 

mittec.  ^^ 
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the  larmers  in  that  part  of  the  country ;  and  that  this 
particular  tenant  had,  from  the  pressure  of  the  times, 
got  into  arrear,  but  was  highly  respectable.  Mr.  Bou" 
pdl  submitted,  that  as  the  evidence  now  before  the 
Court  was  exactly  the  same  as  would  be  tendered  in  the 
Master'a  oflioe,  and  the  whole  sum  to  be  abated  was 
only  QOLf  the  order  should  be  made  at  ooee,  without 
the  ezpence  of  a  refiurenee  to  the  Master. 


Tk€  Lord  Changslloe  made  the  order  without  a 
refeieooe*  (a) 


(a)  Where  the  object  ii  to  ob- 
ttia  the  autborky  of  the  Court 
for  BD  abatement  of  the  rent  paid 
by  teoanci  npon  the  esute  of  a 
Innatic,  Lord  Brougham  C^  fol- 
lowing the  rule  laid  down  by  Lord 
BUon  {ex-parU  Town.  1  71  4* 


R»  1.)  unifomljr  nqdres  that  the 
petiuoa  shall  be  peseoted  by  the 
committee ;  and  on  seyeral  occa- 
sions his  Lordship  has  dismissed 
such  applications^  on  the  groand 
that  they  did  not  come  from  the 
conunittee  but  the  tesant. 


In  re  THOMPSON. 


Mar^  11. 


I^R.  PARKER  applied  for  an  order  on  the  peti- 
'*'  tioner,  who  was  committee  of  the  person  and 
estate  of  a  lunatic,  to  deposit  the  lunatic's  wiU,  which 
liad  come  into  his  hands  many  years  ago,  in  the  custody 
of  the  Master  to  whom  the  matter  was  referred,  or  with 
such  other  person  as  the  Court  should  think  proper;  on 
an  affidayit  of  the  &cts  that  the  will  was  in  the  same 
state  in  which  the  petitioner  received  it,  &c.  The  same 
thing,  it  was  stated,  had  been  done  in  CresswelFs  lunacy. 
The  next  of  kin  were  served,  and  consented. 


Will  of  a  tes- 
tator subse- 
quently found 
a  lunatic,  di- 
rected to  be 
deposited  in 
the  custody  of 
the  Master. 


The  Lord  Chancellor  thought  it  was  the  proper 
coun^  and  made  the  order  accordingly. 
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Mart^  20.  BRADSHA W  xu  BRADSHAW. 

Where  a  wit-  C\i^  the  execution  of  a  commbsion  for  the  ezaminalioD 
witha#ti^Mfi«  ^^  witnesses  in  the  country,  a  solicitor  ef  the  name 

to  produce       of  Higgin  was  served  with  a  subpoena  duces  tecum,  aod 

deedionthe       .       *T.  ^  r  .    . 

execution  of    a»o  with  a  summons  from  the  commissioners,  requiring 

a  commission,  |,jjj,  jq  appear  before  them  on  a  stated  day,  and  to  pro- 
it  is  not  nece»-  . 
lary  that  there  duce  a  certain  deed  which  it  was  necessary  to  prove  in 

Jriil.Tni.  ?>«  <»"«.  «««J  -W<A.  there  was  good  reason  for  believ- 
rogatory  as  to  ing,  was  in  his  custody.  Higgin  accordingly  attended  at 
having  them  ^^®  proper  place  and  time,  and  answered  all  the  written 
in  his  posKfJj-  interrogatories ;  but  on  being  verbally  asked  by  the  Plain- 
he  then  ukes  tifPs  solicitor,  whether  he  had  the  deed  in  question,  he 
i^n^himself  refused  to  give  any  answer,  and  declined  to  produce  it; 
duction,  he  and  it  consequently  became  impossible  to  take  the  depo- 
perU  of  costs^  sition  of  an  attesting  witness,  who  was  in  attendance  for 

in  the  event  of  the  purpose  of  proving  that  the  deed  had  been  duly 
his  failing  to  \  «  o 

•aUsfy  the        executed. 
Court  of  his 

hold  them-  On  an  application  to  the  Vice-Chancellort  his  Honor 

was  of  opinion  that  Higgin  had  shown  no  suflScient 
ground  to  justify  him  in  withholding  the  deed ;  and  an 
order  was  made,  that  he  should  attend  before  the  com- 
missioners, and  produce  it,  and  should  pay  to  the  Plain- 
tiff all  the  costs  occasioned  by  his  previous  refusal* 

Mr.  SpencCf  and  Mr.  S.  Sharpe^  moved  to  discbarge 
that  order.  They  stated  that  the  objection  of  Mr.  Higgin 
rested  upon  two  grounds :  First,  he  claimed  on  behalf 
of  a  client  an  interest  in  the  deed,  in  respect  of  which 
that  client  ought  to  have  been  made  a  party  to  the 
suit:  Secondly,  as  the  interrogatory  put  to  him  with 
respect  to  bis  having  the  deed  in  his  possession  was 

not 
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n0l  in  ^tingi  he  did  not  conceive  that  be  was  bcMuid 

to  ansver  it.    The  latter,  though  apparently  an  olgeo- 

tion  of  fona,  was  important,  with  reference  to  the  rights 

of  witnesaeS)  who,  if  the  Vice^Chancellor'a  order  were 

affirmed,  would,  in  a  case  of  yery  frequent  occurrence, 

be  diq[>rived  ef  the  privily  of  demarring.   According  to 

the  eatabHshed  practice^  which  was  followed  in  Parkkursi 

V.  Ijofmten  (a),  there  ought  to  have  been  a  written  inter* 

rogatory  as  to  the  fact  of  possession,  in  order  to  give 

Mr.  Uiggin  an  opportunity  of  explaining  the  reasons 

why  he  could  not  produce  the  instrument  without  a 

breach  of  duty  to  his  client.     And  as  the  commissioners 

were  not  competent  to  decide  upon  that  point,  the  only 

regular  way  in  which  the  matter  could  be  brought  under 

the  consideration  of  the  Court  was  upon  the  formal 

demurrer  of  the  witness,  specifying  the  interrogatory 

objected  to^  and  setting  forth  at  large  the  grounds  of 

the  objection.     A  demand  to  produce  deeds  was  in  fact 

m  interrogatory,  for  it  necessarily  involved  an  answer  to 

the  question,  whether  the  witness  had  them  in  his  custody 

or  not.    Bomnan  v.  Bodwdl  (6) :  Shaw  v.  Morgan  (c}. 


1880. 


Mr.  Pepys^  for  the  Plaintiff,  opposed  the  modon. 

The  Lord  Chancellor  said,  that  in  his  opinion  no 
written  interrogatory  was  necessary,  Mr.  Higgin  being 
bound,  in  virtue  of  the  suipoBna  and  the  summons,  to 
produce  the  instrument  in  question,  if  he  had  it  in  his 
possession.  It  was  true  that  a  witness  served  with  a 
subpcma  duces  tecum  to  produce  deeds  might  take  upon 
himself  to  refuse  such  production,  and  he  might  be  well 
or  ill  advised  in  so  doing:  but  the  refusal  was  at  his  own 
peril ;  and  if,  when  the  matter  was  brought  before  the 

Court 


{a)  3  Mad.  ISl.  S.  C.  S  Sw. 
194.  where  all  the  cases  are  col- 
lected. 


{b)  1  Mad.  S66. 
(c)  4  Mad.  54. 
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Beadshaw 
Braobraw. 


Court  by  an  application  against  him,  he  &iled  in  j\ 
ing  the  course  he  had  pursued,  he  must  abide  the  con- 
sequences. If,  on  the  other  hand,  he  succeeded  in 
establishing  such  an  interest  in  the  deeds  as  entitled  him 
to  withhold  them,  the  Court  would  certainly  protect  his 
right  Here  the  Vice-Chancellor  thought  that  the  reasons 
of  the  witness  were  unsatisfactory;  and  his  Lordship 
saw  no  ground  for  difiering  in  opinion  with  hb  Honor. 
Motion  refused,  with  costs. 


Mar^SO* 


In  re  BUCKLE. 


Extra  costs 
occasioned  bv 
a  mistake  ot 
the  Master 
allowed  to  a 
creditor  prov- 
ing his  debt 
against  a  lunfr> 
t&s  estate. 


A  CREDITOR  obtained  leaye,  in  the  year  1814,  to 
^^  go  in  and  prove  his  debt,  at  his  own  expense, 
against  a  lunatic's  estate.  When  he  went  before  the 
Master  to  make  such  proof,  it  was  discovered,  that  in 
consequence  of  a  misapprehension  arising  from  an  error 
in  the  papers  carried  in  by  the  committee,  the  Master 
had  over-rated  the  lunatic's  fortune^  and  had  been  in- 
duced to  make  him  an  allowance  which  amounted  to  the 
whole  of  his  income,  and  lefl  nothing  to  satisfy  the 
claims  of  creditors.  On  the  fact  being  discovered,  a 
petition  was  presented  on  behalf  of  the  creditor,  praying 
that  the  mistake  might  be  rectified,  and  the  lunatic's 
allowance  reduced :  but  before  it  came  on  to  be  heard, 
the  lunatic,  by  the  death  of  his  mother,  became  entitled 
to  considerable  additional  property,  and  the  reference, 
therefore,  was  no  longer  necessary.  The  only  question 
to  be  discussed  now,  was  as  to  the  costs  of  these  pro- 
ceedings on  the  part  of  the  creditor,  beyond  the  ordinary 
expenses  of  proving  his  debt.  Mr.  Spence  insisted  that 
the  creditor  was  entitled  to  them,  inasmuch  as  they 

originated 
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originated  in  a  mis-statement  of  the  committee,  and 
were  not  the  common  costs  of  proving  a  debt. 

Mr.  Blenman^  contrdj  contended  that  the  question  was 
decided  by  the  terms  of  Lord  Eldorfs  order,  which 
directed  the  creditor  to  go  in  and  prove  his  debt,  he 
paying  the  costs  of  the  proof  and  all  consequential 
charges.  The  inquiries  had  been  instituted  by  the  Master 
for  his  own  satisfaction. 


18S0. 


In  re 

BUCKLB. 


7%tf  Lord  Chancellor  said  that  these  additional 
costs,  arising  out  of  a  mistake  caused  by  the  mis-state- 
ment of  the  committee,  ought  not  to  fall  on  the  creditor, 
but  that  the  same,  and  the  costs  of  this  application, 
ought  to  be  deducted  from  the  costs  he  was  to  pay. 


WICKENS  t;.  TOWNSHEND. 


March  as. 


Aprils  was  a  bill  filed  by  incumbrancers,  praying  a 
sale  of  mortgaged  estates  for  the  purpose  of  satisfy- 
ing their  debts.  In  the  progress  of  the  suit,  an  order 
was  obtained  appointing  a  receiver ;  but  in  consequence 
of  the  sureties  having  delayed  to  perfect  their  recogni- 
zances, the  appointment  remained  for  some  time  formally 
incomplete.  In  the  mean  time,  the  PlaintiiPs  solicitor 
(whether  aware  of  the  fact  or  not  was  uncertain)  directed 
the  receiver  to  meet  him,  on  a  certain  day,  at  Rainham^ 
in  Norfolk^  in  the  neighbourhood  of  which  the  estates 
lay,  and  where  the  tenants  were  to  assemble  for  the  pay- 
ment of  their  rents ;  but  having  in  the  interval,  after  the 
recdver's  departure,  ascertained  the  defect  in  his  appoint- 
ment, the  solicitor  left  town  himself,  the  same  night,  for 

B  b  Bainham  : 


A  solicitor 
who  receives 
rentsinacause 
without  the 
authority  of 
the  Court, 
will  be  order- 
ed to  pay  them 
over  to  the 
receiver,  and 
cannot  retain 
them  on  the 
eround  of 
Ren,  or  set 
them  off 
acainst  costs 
aUeged  to  be 
due  to  him 
from  the 
Plaintiff. 
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1880.       Bainham  ;  and  on  his  arriTal  there,  he  interfered  to  pre* 

*  '    '  vent  the  tenants  from  paying  the  rrats  to  the  receiyer, 

«.  and  succeeded  In  persuading  them  to  pay  the  sums  due 

T0WN8HKMD.  gpQu^  ijjgm  jjj^  jjjg  ^y^i^  hands. 

Before  the  recognizances  were  perfected,  a  petidon 
was  presented  on  behalf  of  the  receiver,  and  the  Plaintiff 
who  was  one  of  his  sureties,  praying  that  the  sums  so 
received  might  be  paid  over  to  the  petitioner,  as  the 
receiver,  or  that  such  other  order  might  l)e  made  on  the 
subject  as  the  Court  should  think  fit.  At  the  time  when 
the  petition  was  heard,  the  appointment  was  fiMrmally 
complete. 

The  SoUciior^GenaraL  and  Mr.  Hcq/ter^  for  the  Peti- 
tioners. 

Mr.  Stuart^  for  the  Defendant  Lord  Taamshend. 

Mr.  Home  and  Mr.  RoupeUj  for  the  Solicitor,  objected 
that  the  petition  was  improper  in  point  of  form :  it  was 
presented  in  the  name  of  a  person  styling  himself  re- 
ceiver, though  he  was  not  then  regularly  appointed ;  and 
it  prayed  that  the  rents  might  be  paid  over  to  him ; 
whereas  the  regular  application  was,  to  have  them  paid 
into  Court.  Their  client  also,  they  contended,  had  a 
right  to  retain  the  amount,  in  virtue  of  some  agreement 
with  the  Plaintiff  Wickens ;  or,  if  no  such  agreemoit 
could  be  made  out,  still  he  was  entitled  to  setoi^  against 
the  money  he  had  received,  certain  costs  which  were  dne 
to  him  from  Wickens. 

T%e  Lord  Chakceixor. 

If  the  Court  has  these  facts  brongbt  to  its  knowledge^ 
will  it  refuse  to  correct  the  evil  because  the  person  pray- 
ing the  relief  had  not,  at  the  time  when  he  presented  the 
petition,  the  character  which  entitles  him  to  that  relief? 
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One  of  the  Petitioners  is  the  Plaintiff  in  the  cause.  It 
is  trae  that  the  other  Petitioner  was  not  clothed  with  the 
diaracter  of  receiver  at  the  time  when  the  petition  was  pre- 
sented; but  the  prayer  is,  that  the  rents  may  be  directed 
to  be  paid  to  the  receiver,  or  to  some  other  proper  person. 
When  the  petition  came  on  to  be  heard,  his  character 
of  receiver  was  complete ;  and  the  question  now  is,  whe- 
ther the  Court  will  think  it  proper  to  direct  the  money 
to  be  paid  to  him  in  that  capacity.  It  appears  that  he 
went  down  by  the  morning  coach  to  Bainham :  in  the 
evening  of  the  same  day  the  Plaintiff's  solicitor  followed 
by  die  mail,  and  met  the  Petitioner,  and  informed  him 
he  was  not  entided  to  receive.  The  tenants  were  on  the 
spo^  and  ready  to  pay  their  rents,  and  the  solicitor 
being  there  to  receive  them,  it  was,  I  think,  convenient 
for  all  parties,  and  perhaps,  under  the  circumstances,  it 
was  not  improper,  that  he  should  receive  them ;  but  it 
was  his  duty  to  do  so  only  with  a  view  to  hand  them 
over  to  the  officer  of  the  Court  appointed  for  the  pur- 
pose, as  soon  as  the  latter  had  completed  his  recog- 
nizances. A  person  can  have  no  right  of  lien  over 
property  which  he  acquires  in  an  assumed  character,  or 
by  tortious  means. 
Order  made. 


18S0L 


WiCKKNS 

V, 

TOWNSHBNO. 


Bbfi 
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March  24.  YARNOLD  V.  MOORHOUSE. 


A  testator  be-  JDALPH  PENTON,  by  will,  dated  the  3d  of  Decern- 
d^ends  of  ^^f  1814,  bequeathed  to  his  executors  the  sum  of 

certain  stock  500O/.  5 per  cent.  Navy  Annuities,  for  which,  by  a  codicil, 
tohis  nephew,    ,       -    ,  ,       ^    ^     .,  ,  /•      -         1         mi 

solely  for  the    dated  the  6th  of  Aprtlf  1 822,  and  confirming  the  will 

™fhi  ^°^^*d  ^^  ^^^  other  respects,  the  like  sum  in  3  per  cent.  Annui- 
his  family,  de-  ties  was  substituted,  upon  trust,   to  pay  the  dividends 

such°fiAd«ids  ^^^^^^^  ^  '^^  nephew,  George  Penton^  into  his  own 
should  not  be  hands  only,  for  the  term  of  his  natural  life ;  it  being  his 
beug  charged    express  will  and  intention,  that  he  should  receive  the 

with  his  debts  game  for  the  sole  purposes  of  the  maintenance  and  support 
or  engage-  ,  .  .  . 

ments,  and       of  himself  and  family,  and  that  such  interest  and  divi- 

thathe  should  Jends,  or  any  part  thereof,  should  not  be  in  any  manner 

have  no  power    .  . 

to  charge,  a»-    liable  to,  or  be  capable  of  being  charged  with  the  debts 

pat&  or^enl      ®"^  engagements  of  the  said  George  Penton,  and  without 

cumber  them ;  any  power  to  him  to  charge,  assign,  anticipate,  or  en- 
butthatifhe  ,  „  .     i*        1     i*  -i      j  j  - 

shouldattempt  cumber,  all  or  any  part  ot  such  dividends  and  mcome 

sotodo,  or  if  before  the  same  should  become  due  and  payable.  And 
the  dividends,    ,  •      ^^  ^    tf 

bybankruptcy,  in  case  the  said  George  Penton  should  in  any  manner 

inM>lvencyy  or  charge,  assign,  encumber,  or  anticipate  the  said  dividends, 
should  be  as-  or  any  part  thereof;  or  if  the  same,  or  any  part  thereof 
come  nayi^    should,  by  operation  of  law,  either  by  bankruptcy,  insol- 

to  any  other     vency,  or  any  other  ways  or  means  whatsoever,  be  as- 

person,  or  be      •       j       1  i_i    ^  ^i_ 

or  become  ap-  signed  or  become  payable  to  any  other  person  or  pei^ons 

plicable  to  any  ivhomsoever,  or  be  or  become  in  any  manner  applicable 
other  purpose  ^  ,  •         *-        .  . 

than  for  the      to  or  for  any  other  purpose  than  for  the  prospective 

maintenance  main- 

of  the  nephew 
and  his  family, 

his  interest  therein  should  cease^  and  the  stock  be  held  upon  trusts  for  his  chil- 
dren. Long  subse^ently  to  the  date  of  the  will,  and  a  few  weeks  prior  to  a 
codicil  conmining  it,  the  nephew  took  the  benefit  of  the  Lords'  act  (I  (7.4., 
c.  119.)  in  the  usual  way ;  and  some  years  afterwards  the  testator  died :  Held,  that 
this  insolvency  operated  as  a  forfeiture  of  the  life-interest  given  to  the  nephew 
by  the  will.^ 
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maintraance  and  soppoit  oF  the  said  George  PenUm  and 
his  family,  then  and  in  such  case  the  life  estate  and  in- 
terest of  the  said  George  Pentotiy  in  the  said  Bank  ""T. 
Annuities,  should  cease  and  determine,  and  the  said  Moorhoum.* 
executors  shoyld  stand  possessed  of  the  said  Bank  An-* 
nuities,  upon  certain  trusts,  for  the  benefit  of  the  said 
George  PentorCs  children,  as  therein  mentioned. 

The  testator  died  on  the  17th  of  August^  1825. 

The  Master  found,  that,  on  the  25  th  of  March^  1822, 
George  Penion^  the  nephew  of  the  testator,*  was  dis- 
charged under  the  act  for  the  relief  of  insolvent  debtors, 
having  previously  executed  a  warrant  of  attorney. to  the 
provisional  assignee  of  the  Court  for  the  relief  of  insol- 
vent debtors;    and  that,  in  Hilary  Term  1829,  such 
assignee  caused  judgment  to  be  entered  up  on  the  said 
warrant  of  attorney.     The  Master  did  not  find  that  any 
execution  had  been  issued  on  such  judgment,  or  that 
the  Court  for  the  relief  of  insolvent  debtors  had  made 
any  order  permitting  execution  to  be  taken  out  upon 
such  judgment^  or  put  in  force  any  power  given  by  the 
said  act  against  the  property  assigned  by  the  said  George 
Penton  after  his  said  discharge,  nor  had  any  claim  been 
brought  in   before  him  by  the  provisional  assignee, 
daiming  any  interest  in  the  said  legacy  on  behalf  of  the 
creditors  of  George  Penton.     And  the  Master  did  not 
find  that  George  Penton  had  in  any  way  charged,  as- 
signed, encumbered,  or  anticipated  the  dividends  upon 
the  said  legacy,  save  as  the  same  might  be  considered  as 
charged,  assigned,  or  encumbered  by  the  said  warrant 
of  attorney  and  judgment     And  the  Master  did  not 
find  that  the  same,  or  any  part  thereof,  had,  by  operation 
of  law,  either  by  bankruptcy,  insolvency,  or  otherwise, 
been  assigned  or  become  payable  to  any  other  person  or 
persons  whomsoever,  or  become  applicable  to  or  for  any 

B  b  S  other 
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Yarnold 

V. 
MOOBHOUSS. 


would  be  to  permit  the  same  words  to  bestow  and  take 
away  an  estate  in  the  same  breath. 

Upon  the  general  question,  whether  the  clause  in  the 
will  was  sufficiently  strong  to  render  the  act  of  insolvency 
a  forfeiture  of  the  life  interest,  the  following  cases  were 
cited,  ^-  Dommeit  v.  Bedford  (a),  Shee  v.  Hale  (ft),  Bran-^ 
don  V.  Robinson  (c),  Wilson  v.  Greenwood  {d\  Wilkin^ 
son  V.  Wilkinson  (e),  Ex  parte  Taaffe  (y).  Cooper  v. 
Wyatt  (g). 

The  Lord  Chancellor  thought  it  impossible  to  get 
over  the  words  of  the  will,  which  he  remarked  were  very 
general  and  strong,  carrying  over  the  estate  to  tlie  re* 
spondents,  in  the  event  of  the  bequest  to  George  Penion 
**  being  or  becoming  in  any  manner  applicable,"  that  is, 
subject  to  be  applied,  to  the  payment  of  his  debts.  He 
thought  it  could  not  be  denied  that  the  dividends  were 
so  applicable,  if  they  were  subject,  at  the  discretion  of 
the  creditors,  to  be  charged  with  the  payment  of  their 
debts ;  and  he  dismissed  the  appeal  without  costs. 


Mr.  Home  and  Mr.  Wkiimarshf  who  appeared  for  the 
respondents,  were  not  called  upon  to  support  the  decree. 


(a)  6  T.  R,  684.  &  S  Ve$.  149. 
(6)15  Fei.404. 

(c)  18  Fes.  429. 

(d)  1  Sw.  471. 
{e)5Sw.SlS. 
(/)1  G.SiJ.llO. 


(g)  5  Mad,  482.  See  tlsoLear 
v.Leggeit<f2Sim,  479.  where  most 
of  the  other  cases  are  referred 
to,  and  which  was  affirmed  by 
Lord  Lyndhurst  d  on  appeal : 
poft 


CASES  IN  CHANCERY.  969 

I8S0. 

-Ea?  fOTte  CLAYTON,  4pit/ 1. 

TN  the  year  1792,  L.  P.  Siarkie  conveyed  certain  real  If  an  act  of 

-■-  estates  in  strict  settlement,  to  himself  for  life,  r&-  ^^^^^^^ 

mainder  to  trustees  to  preserve,  &c.,  remainder  to  his  purports  to 

only  son,  L.  G.  StarkU,  for  life,  remainder  to  trustees,  ^I^J'^P^" 

&C.,  remainder  to  his  first  and  other  sons  in  tail  male,  re-  doneei^one 

mainder  to  the  second  and  every  other  son  of  L*  P.  Star*  messes  the'^'^^ 

He  (the  settlor),  successively  in  tail  male,  with  divers  ■*"«  power 
•    1  XI  .  *  /•  ">ore  amply 

remainders  over.    In  the  year  1798,  a  private  Act  ot  at  common 

Parliament  was  obtained,  which  reciting  the  settlement  J*^M»nddent 

'  ^  tohisestatei 

of  1792,  and  the  birth,  subsequently,  of  £>•  6.  P.  Startde  the  statute 
and  of  L.  G.  N.  Starkie^  two  younger  sons  of  the  settlor,  i„ten3^  ^o 
and  that  it  would  be  for  the  benefit  of  the  estates  and  of  apply  to  him^, 
the  persons  in  remainder  that  the  timber  growing  on  the  ^J'on  to 
said  estates  should  be  cut,  empowered  the  trustees  there-  abridge  his 
in  named,  and  the  survivor  of  them,  with  the  consent  of  acts  of  bis^ 
the  person  for  the  time  being  in  possession  or  entitled  to  ^^^^ 
the  rents  and  profits  of  the  settled  estates,  under  the  statute  would 
limitations  or  trusts  therein  contained,  such  person  having  ^z!^^will^ 
attained  the  age  of  twenty-one,  or  otherwise,  with  the  referred  to  hit 
consent  of  his  guardians,  to  enter  upon  the  lands,  and  fjg^^ 
cut  the  timber  fit  and  proper  to  be  cut ;  and  the  money 
produced  by  the  sale  of  such  timber  was  thereby  directed 
to  be  laid  out  in  the  purchase  of  other  lands,  to  be  settled 
to  the  same  uses. 

The  settlor,  L.  P.  Starktei  died  in  1807,  and  his 
eldest  son,  L.  G.  Siarkie^  who  also  had  only  a  life 
interest  in  the  settled  property,  died  in  1822,  without 
israe.  During  their  lives  considerable  quantities  of 
timber  were  felled  by  the  trustees,  and  the  produce  in- 
vested in  other  lands,  which  were  settled  as  the  act 

directed4 
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1890.       directed.   Tbe  second  son  of  the  settlor,  L.  G.  P.  SUarkie^ 
*-   -  "-^     in  whonii  on  the  death  of  his  brother,  the  estate  then 

Ejs  pofic 

Clayton,  vested,  (he  being  the  first  tenant  in  tail  under  the  settle- 
ment,) was  a  lunatic,  and  during  his  lunacy  timber  was 
cut  and  sold  by  the  authority  of  the  committee  of  his 
estate,  who  was  also  a  trustee  under  the  act  of  parliament, 
and  the  produce,  to  the  amount  of  11,000/.,  was  paid 
into  Court.  The  next  of  kin  of  the  lunatic  now  applied 
that  thb  sum  might  be  paid  over  to  the  lunatic's  general 
personal  account,  while  his  heir-at-law,  on  the  other 
hand,  contended  that  it  had  been  cut  under  die  powers 
conferred  by  the  act,  and  should  therefore  be  dedaied  to 
be  real,  or  be  invested  in  the  purchase  of  real  estate. 

Mr.  Spencff  for  the  committee. 

Mr.  Sidebottoniy  for  the  next  of  kin. 

Mr.  Palki  for  the  heir  at  law. 

The  Lord  Chancellor  held  that  the  act  was  intend- 
ed to  apply  only  to  the  tenants  for  life  under  the  settle^ 
ment  It  gave  the  trustees  a  power  to  cut  the  timber 
to  a  limited  extent  and  in  a  limited  way ;  and  then,  with 
a  view  to  the  interest  of  those  in  remainder,  it  provided 
that  the  produce  should  be  invested  in  land  and  settled 
to  the  same  uses ;  but  it  said  nothing  as  to  the  right  of 
the  tenants  in  tail.  It  must,  he  thought,  be  confined,  as 
was  clearly  the  intention,  to  the  estates  of  the  tenants  for 
life.  To  construe  the  act  otherwise  would  be  to  carry  it 
beyond  the  purpose  obviously  in  view ;  for  it  never  could 
be  meant,  there  being  no  negative,  but  merely  permis^ 
sive  words,  to  abridge  the  common  law  right  of  the  tenant 
in  tail.  The  produce  of  the  timber,  therefore,  was  to  be 
taken  as  personal  estate. 
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/«»v  ASHLEY.  .  ^pr»9- 


A   COMMISSION  of  lunacy,  executed  io  Jmuary  A  mother, 
-^  .889,  found  Uiat  Catierme  Ashley  wm  then  of  un-  SjjjJt^fj 
aoond mind, Mid ioceptble of maiMging ber afiairt*  Ann  lunatic, wm 
ferenoe  wt»  aabsequeotly  made,  directing  the  Master  to  ]a,-e  kbI  and 
mq««  ajd  Male  (au.ong.t  other  thing.)  of  what  the  ^^^ 
forCone  of  tbe  luiialie  conwted,  and  what  $ um  would  ther's  will,  be- 
ba  proper  to  be  allowed  for  her  rapport  and  maiotenanoei  JJ^^^^^hcr 
regard  being  had  to  her  circuniiitancea  and  estate,  and  estate  and 
out  of  what  fund  such  allowance  should  be  paid*  te^^pon"^ 

trust  to  apply 

By  hia  report,  bearing  date  the  9th  of  Febmny  1830,  ^mm^^to 
the  Master  stated  that  the  lunatic  was  entitled,  under  ^^"t  i6oo/. 

.^         ,  a  year,  towards 

the  will  of  her  father,  to  certain  real  estates  for  life  and  the  mainten- 
in  fail,  and  also,  as  coparcener  along  with  her  two  sisters  ^^  ^°^  ""P" 
of  the  half  blood  (who  were  her  sole  next  of  kin),  to  her  daughter,  and 
uodiiided  third  part  of  eertain  other  real  property  in  h^^^ort' 
feet    And  he  found  that  the  total  annual  value  of  those  and  advantage^ 

1  i*ia«  i*  ^as  they  should 

aefersl  estates,  together  with  the  mterest  of  oertain  think  proper, 
I^nciee  of  stcvck,  &c.  bequeathed  to  her  by  tbe  same  Jf*S°"^  ^"^ 

"  _        ,  i-    ^  ^,      -r,      1      <•        11       liable  to  ac- 

wil^  amounted  to  the  sum  of  2280A    He  also  found  that  count;  and 
from  the  year  179S,  when  her  fether  died,  down  till  the  *^®'  *J^  ^^ 

cease  lo  pay 

period  of  her  mother's  death  in  tbe  month  of  September  the  principal^ 
18S8,  she  had  constantly  resided  in  tbe  family  mansion,  f"terest^a«"^^ 
Hfitb  her  mother  Mrs.  AsUe^^  who  bad  continued  during  should  not 
the  whole  of  that  time  to  have  tbe  charge  of  her  daughter  tually  so  ap- 
and  U>  maintain  her.  He  further  found  that  Mrs.  AshkVf  V^^i  ^.^^e 

•        .„,,,  a       i»   »  c         .  .        testatrix's 

by  wiU,  dated  tbe  Hth  of  January  1828,  after  givuig  nieces:  Held, 
divers  specific  bequests  to  persons  therein  named,  and  ^i'^^,^^^  r 
smoQg  the  rest,  legacies  of  500/.  each  to  her  two  step*  the  lunatic 

daughters,  ^g^  ^^^^ 

sively  by  the 
maternal  estate,  as  that  arrangement,  in  the  event  of  her  recovery,  would  be  most 
bc&efidal  for  her. 


$72  CASES  IN  CHANCERY. 

1880.       daughters,  devised  a  freehold  messuage,  with  fifty^seven 
acres  of  land  at  Colony  and  all  other  her  real  estate,  unto 
her  two  nieces,  Elizabeth  Scott  and  Elinor  Wthon^  as 
tenants  in  common  in  fee,  they  or  one  of  them  permit* 
ting  the  testatrix's  daughter  Catherine  to   reside  with 
them,  or  one  of  them,  and  taking  care  of  ber^  and  ma- 
naging her  concerns,  so  long  as  her  daughter  and  either 
of  her  said  nieces  should  live :  All  the  rest  and  residae 
of  her  estate  and  effects  she  gave  and  bequeathed  to 
oertain  trustees  (whom  she  also  nominated  her  execu- 
tors), in  the  following  terms:  —  ^'  upon  trust  to  receive 
the  interest,  income,  and  dividends  which  shall  grow 
due  thereon  during  the  life  of  my  said  daughter  CoMf- 
rine^  and  to  apply  the  same  in  and  towards  the  main- 
tenance and  support  and  clothing  of  my  said  daughter,  or 
otherwise,  for  her  comfort  and  advantage^  in  such  way 
as  they  my  said  trustees  shall  think  proper,  and  without 
being  liable  to  account  to  any  person  or  persons  what- 
soever for  the  same  or  any  part  thereof;  and  from  and 
after  the  decease  of  my  said  daughter,  upon  trust  to  pay 
the  principal  of  the  said  trust  monies,  and  also  all  inter- 
est,  income^  and   dividends   which  shall   beconie  due 
during  the  life  of  my  said  daughter,  and  not  be  actually 
applied  as  aforesaid  "  —  to  and  for  the  benefit  of  the  tes- 
tatrix's three  nieces,  in  manner  therein  mentioned*    The 
Master  found,  that  the  residue  of  Mrs.  Ashlei/s  estate 
amounted  to  about  1600/.  a  year ;  that  an  annual  sum 
of  1200/.  was  proper  to  be  allowed  for  the  maintenance 
of  the  lunatic;  and  that  the  whole  of  that  allowance 
ought  to  be  paid  out  of  the  income  to  arise  from  the 
property  to  which  she  was  entitled  under  her  mother's 
will.    The  report  also  stated  the  affidavit  of  the  medical 
gentleman  who  had  attended  the  lunatic  for  the  last  five 
and  twenty  years,  from  which  it  appeared  that  she  had 
continued  in  the  same  state  of  mental  imbecility  from  a 
very  tender  age,  and  that  no  reasonable  hope  could  he 
entertisiined  of  her  recovery. 

The 
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The  next  of  kin  of  the  lunatic  presented  a  petition        1880. 
praying  a  confirmation  of  the  Master^s  report,  and  the         .  '    " 
trustees  under  Mrs.  AsJdej/s  will  presented  a  counter-      Ashut. 
petition,  praying  that  the  lunatic's  allowance  might  be 
charged  either  entirely,  or  at  least  rateably,  on  the  in- 
come   of   the  property  which  she  derived  from  her 
father. 

The   Solicitor   General  and  Mr.  Whitmarsh^  for  the 
trustees. 

It  is  unreasonable  that  the  whole  of  the  allowance 
should  be  charged  on  the  property  derived  from  the 
mother.     There  was  clearly  no  intention  on  her  part  to 
exonerate  the  paternal  estates  from  a  share  of  the  bur« 
then ;  and  as  the  lunatic,  in  the  event  of  her  recovery, 
would  be  equally  entitled  to  enjoy  both,  the  charge  ought* 
in  &imess  to  be  imposed  proportionally  on  the  two 
funds,  instead  of  falling  wholly  upon  one.     When  Mrs. 
AshUy  gave  to  her  nieces  (who  are  no  relations  of  her  step- 
daaghters)  whatever  might  not  be  actually  applied  to  the 
daughter's  use,  she  certainly  thought  she  was  conferring 
a  valuable  benefit  upon  them,  and  yet,  according  to  the 
principle  adopted  by  the  Master,  they  will  receive  but  a 
very  small  surplus ;  and  had  the  allowance  been  only  a 
little  larger,  it  would  have  swallowed  up  the  whole,  and 
tbey  would   have  taken  nothing.     The  efiect  of  that 
construction  is  to  enrich  the  lunatic's  next  of  kin,  whom 
the  testatrix  had  no  wish  to  favour,  at.  the  expense  of  the 
legatees  over.     The  language  of  the  will  shows  an  in- 
tendon  directly  the  reverse;  for,  upon  the  words  as 
they  stand,  if  the  daughter  had  been  sane,  she  could  not 
have  called  for  the  whole  of  the  fund,  but  only  for  so 
much  as  in  the  exercise  of  a  reasonable  discretion,  and 
looking  to  her  circumstances  and  situation  in  other  re- 
spects, the  trustees,  or  the  C!ourt  acting  in  tlieir  place, 

should 
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1880*  should  think  fit.  The  natural  infer^noe  b^  that  the 
legacy  given  by  the  testatrix  towards  the  snpport  of  her 
lunatic  daughter,  was  only  to  bd  resorted  to  aa  an  anzi* 
Uary  fund,  should  the  income  from  the  paternal  estate 
prove  deficient  for  that  purpose :  a  view  which  ia  ooo« 
firmed  by  observing  that  the  trustees  are  invested  with 
an  unlimited  discretion ;  they  are  not  to  be  accountable 
to  any  person  whatsoever ;  and  they  will  therefore  do 
Bo  more  than  what  is  strictly  equitable,  if  they  leave  the 
whole  or  a  proportional  part  of  the  burthen  to  be  bonie 
by  the  other  fund.  Upon  the  true  construction  of  the 
wiU|  besides,  the  surplus  dividends  not  expended  in  the 
maintenance  of  the  daughter,  are  n6t  to  be  paid  over 
annually  to  the  three  nieces,  but  are  to  accumulate  like 
the  income  of  the  paternal  propertyt  till  Miss  Adit^9 
decease»  when  they  will  of  course  be  distributaUe  ao- 
cordiog  to  the  ulterior  tmstSk  In  that  new,  therefore^ 
even  in  the  event  of  that  lady's  recovery^  she  can  8u»* 
tain  no  possible  injury ;  for  the  total  amount  of  the  ss?^ 
logs  will  be  the  same  from  whichsoever  source  they  are 
derived ;  and  as  between  the  persons  who  may  be  'vor 
terested  in  her  property  after  her  death,  there  can  be  no 
preferable  equity. 


Mr.  Pepgs  and  Mr.  Crambie^  for  the  next  of  kin,  oon* 
tended  that  the  sole  point  to  be  considered  was  what 
would  be  most  for  the  benefit  of  the  lunatic,  looking  to 
the  possibility  of  her  nltimate  recovery.  That  was  ths 
principle  on  which  the  Yice^Chancellor  decided  in 
F60ambe  v.  WShn^Un/  (a),  a  case  which  had  a  close  ap* 
plication  to  the  present.  The  arrangement  proposed  by 
the  Master,  by  which  the  allowance  was  to  be  entirely 
paid  out  of  the  legacy  taken  by  the  lunatic  under  ber 
mother's  will,  was  the  most  advantageous  that  ooold 

be 

(a)  2S.J^Si,  165.    BawHiu  v.  GMfrap^  $  re$.440. 
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be  nnuie;  since  whatever  part  of  diat  legacy  was  not        1880» 
applied  to  her  maintenance,  being  given  om  in  that 
event  to  others,  it  would  be  so  much  lost  to  her. 
By  charging   the  whole  allowance  on    the  maternal 
estate^  the  income  arising  from  the  paternal  property 
remained  untouched,  and  a  fiind  might  thus  be  aocu- 
mulated  oot  of  the  savings,  which,  if  the  lunatic  recovered, 
would  form  a  large  addition  to  her  fortune.     It  was 
true  that  if  she  did  not  recover  (a  possibility  which  the 
Court  never  contempUted),   this    arrangement  would 
prove  beneficial  to  the  next  of  kin  and  detrimental  to 
the  legatees ;  but  that  was  a  circumstance  not  to  be  at- 
tended to ;  for  in  questions  of  this  kind  the  Court  would 
not  look  to  collateral  and  contingent  interests,  whether 
they  were  those  of  expectant  heirs  or  next  of  kin,  or 
legatees  over,  who  were  all  left  to  take  their  chance  alike* 
I(  however,  any  favour  were  to  be  shown,  it  ought 
rather  to  be  shown  towards  those  who  were  nearly  re- 
lated to  the  lunatic,  than  to  strangers.    As  to  the  sup- 
position that  the  savings  of  the  maternal  estate  might 
accumulate  so  as  to  form  an  available  fund  in  case  the 
lonatic  should  recover ;  these  would  not,  like  the  sav- 
ings of  the  other  fund,  be  her  own  to  deal  with  as  she 
pleased ;  they  could  only  be  applied  towards  her  support 
and  clothing,  and  would  not  be  disposable  by  her  will* 
The  trustees  could  have  no  right  under  the  words  of  the 
will  to  withhold  any  part  of  the  fund  from  the  daughter, 
whether  lunatic  or  sane,  provided  it  could  be  properly 
applied  for  her  benefit ;  nor  would  the  words  relied  upon 
exempt  them  from  accounting,  (a)    The  bequest  being 
^  towards"  her  daughter's  maintenance,  was  a  proof  that 
tbe  testatrix  thought  it  might  not  be  adequate^  and 

that, 

(•)  Upon  this  point  see  EiUier  Hamiey  v.  OUbert^  Jae.  345.  and 
▼.  Smer^  a  Freem,  1 10 .  Gib-  Thur^n  v.  EismglUm^  ib.  361.  n. 
iosiT.  Dawley,  2  Chan.  Co.  198. 
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In  re 

ASBLBT. 


1880.       that)  instead  of  being  auxiliaryi  it  was  intended  to  be 
the  primary  fund. 


The  Solicitor  General^  in  reply. 

The  Lord  Chancellob. 

I  think  the  testatrix  intended  that  this  fund  should  be 
applied,  in  the  first  instance,  for  the  maintenance^  sop- 
port,  and  clothing  of  her  daughter;  —  it  might  turn  out 
eventually  that  it  was  not  a  sufficient  provision,  which 
would  explain  the  use  of  the  word  ^<  towards ;  ^  — and  if 
there  was  any  surplus,  she  gave  it  to  the  legatees  over. 
Under  these  circumstances,  it  being  for  the  interest  of 
the  lunatic,  and  not  contrary  to  the  intention  of  the  will, 
I  am  of  opinion  that  the  charge  should  be  wholly  borne 
by  the  maternal  estate. 


REPORTS 


OF 


CASES 


ARGUED  &  DETERMINBD  ,^„^ 

18  SO. 


IN  THX 


fflGH  COURT  OF  CHANCERY. 


WATKINS  V.  LEWIS.  ^^"• 

Feb.  24^  25. 
March  9. 

THE  question  in  the  cause  was,  whether  an  estate  Where  the 
tail,  which  had  been  vested  in  Philadelphia  fVaU  JhS^Jj'"'' 
kinsj  by  a  settlement  executed   by  her  husband  after  estate,  but  the 
mamage,  was,  within  the  meaning  of  the  11  Hen.  7.  deration  is  paid 

a  20.,  and  32  Hen.  8.  c.  36.,  an  estate  tail  in  lands  «« of  by  the  sister  of 

the  wife,  upon 
the  inheritance  or  purchase  of  the  husband,    so  as  not  condition  that 

to  be  barred  by  a  fine,  which  she  levied  after  her  hus-  l5ta«?to  tte 

band's  death  •  •  use  of  the  hus- 

hand  and  wife 
in  tail,  there 
By  articles  of  agreement  under  seal,  dated  the  i9th  the  case,     ^ 

of  March  1754,  between  Elizabeth  Hughes  and  Latitia  the  letter  of 

Hvghts  of  the  one  part,   and  WiUiam  Watkins  of  the  [J«  ff '^^®[ 

other  part,  Elizabeth  Hughes  and  Lcetitia  Hughes^  in  c.  20.,  is  not 

consderation  of  the  sum  of  2480/.  IO5.,  covenanted  and  ^'^1"  ^f^be 

agreed  with  Watkins^  his  heirs  and  assigns,  that  they,  statute:  and 

Elizabeth  Hughes  and  Lcstitia  Hughes^  and  the  heirs  of  of  the  wife, 

haitioj  would,  at  the  costs  of  William  Watkins^  on  or  after  the  death 

^  ,    ^        ofthehus- 

Cc  before  bond,  is  valid. 
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1850.  before  the  S4th  day  of  June  then  next,  well  and  saf- 
ficiently  convey  and  assure  unto  William  WatkinSf  hU 
heirs  and  assigns,  or  to  such  other  person  and  persons, 
and  to  such  other  uses,  as  JViUiam  Waikinsy  his  heirs  and 
assigns,  should  direct  and  appoint,  certain  lands,  tene- 
ments, and  hereditaments  in  the  ooun^  of  Monmouth^ 
called  Gelly  Vaur^  Gdly  Vach^  the  ParU  Farm^  and  the 
Packhorsey  together  with  some  other  premises  situate  in 
the  same  parish :  and  further,  that  they,  Elizabeth 
Hughes  and  Ixetttia  Hughes^  would,  before  the  execution 
of  such  conveyance,  pay  unto  Elizabeth  Ijucas,  or  bar 
assigns,  the  mortgage  then  due  on  the  said  premises, 
and  proeure  her  to  join  in  conveying  the  lands  to 
Watkins*  On  the  other  hand,  William  WatkinSj  for  him- 
self, his  heirs  and  assigns,  promised  to  pay  unto  Elizabeth 
HugJies  and  Latitia  Hughes  the  sum  of  2480/.  lOs.  at  or 
immediately  before  the  execution  of  the  conveyance. 

By  indentures  of  lease  and  release,  dated  the  28th  and 
29th  o(  January  1755,  made  between  EUzabeih  Hugha 
and  Leetitia  Hughes  of  the  one  part,  and  Wiiliam  Wat" 
kins  of  the  other  part,  •—  after  reciting  that  Watkins  had 
contracted  for  the  absolute  parchase  of  the  before-men* 
tioned  premises,  at  the  price  of  24802.  lOts.;  that  it  lud 
been  agreed  between  the  parties,  that  he  should  i«oeive 
the  rents  from  the  24th  of  the  preceding  June^  and  should 
from  that  day  keep  down  the  interest  on  lucais  mort- 
gage ;  that  he  had  accordingly  been  in  possession  from 
the  24th  of  June ;  that  Elizabeth  Hughes  and  Leaitia 
Hughes  had  paid  the  interest  on  the  mortgage  down  to 
that  day,  but  that  the  principal  sum  of  1500/.  still  re- 
mained due,  which  Watkins  was  to  pay  with  part  of  the 
purchase  money,  and  that  the  residue,  being  BSOL  10s«, 
was  to  be  paid  to  the  vendors,  —  they,  [EUzabeih  Hugha 
and  Lietitia  Hughes^  in  consideration  of  the  sum  of 
980/.  10s.,  conveyed  the  property  to  Watkins^  his  hois 
and  assigns ;  and  they  covenanted  that  they  were  seised 

of 
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of  tbe  premises  in  fee-simple,  free  from  incumbrances,        18S0. 
txcepi  the  mortgage  for  1500/.  \ff^^   ^ 

V, 

A  receipt  for  980/.  IO5.  was  indorsed  on  the  deed  of       ^▼n- 
rdease. 

By  an  indentare  dated  the  25th  oS  April  1755,  be- 
tween William  Wafkins  and  Philadelphia  his  wife  of  the' 
first  part,  and  Ann  Consiable,  described  as  sister-in-law 
o(  Philadelphia  WatkitiSf  of  the  second  part,  and  TTiomas 
S^monds  of  the  third  part,  —  after  reciting  that,  by  the 
deeds  of  the  28th  and  29th  of  the  preceding  Jamia/y,  the 
premises  therein  comprised  had  been  conveyed  to  Wat-' 
tins  and  his  heirs,  subject  to  the  mortgage  of  1500/.,  and 
that  sach  purchase  was  agreed  for  and  made  by  Watkinsy 
with  the  approbation  of  the  said  Ann  Constable^  who  gave 
and  advanced  him  the  said  980/.  105.  upon  condition  that 
sBcb  estate  and  premises  should  be  settled  and  conveyed 
to  the  uses  thereafter  mentioned, — Watkins  conveyed  the 
property  to  Sk^monds  and  his  heirs,  to  the  intent  that  Ann 
Censtabte  should,  subject  to  the  mortgage  for  1500/., 
receive  thereout  a  rent  charge  of  80/.  per  annum  for  her 
Kfe;  and,  as  to  the  fee  and  inheritance,  subject  to  the 
mortgage  and  rent  charge,  to  the  use  of  Watkins  and 
Philadelphia  his  wife,  for  their  lives  and  the  life  of  the 
snryivor,  without  impeachment  of  waste  for  th^  life  of 
William  Watkins ;  with  remainder  to  the  use  of  the  heirs 
of  the  body  cf  Philadelphia  by  Watkins ;  with  remainder 
to  the  use  of  the  right  heirs  of  Watkins :  and  he  further 
coyenanted  that  he  had  done  no  act  to  incumber  the 
premises. 

In  1758,  1600/.  being  due  on  the  mortgage,  Ann 
Constable  paid  it  off;  and  by  indentures  of  lease  and  re- 
lease, dated  the  24th  and  25th  otjme  1758,  the  mort« 
gagees  conveyed  the  premises  to  her  and  her  heirs,  as  a 
security  for  that  sum.    Watkins  and  his  wife  were  parties 

Cc  2  to 
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18S0.       to  the  release;  and  he  covenanted  for  himself  and  for  her 
to  pay  the  mortgage  money  and  interest. 

By  deeds  of  lease  and  release,  dated  the  6th  and  7th  of 
May  1760,  Watkins^  in  consideration  of  the  arrears  of 
the  annuity  of  SOL  and  of  the  interest  on  the  mortgage 
then  due  to  Ann  Constable^  and  of  her  agreeing  to  pay 
sums  to  the  amount  of  900/.,  for  which  she  was  then  his 
surety,  conveyed  the  lands  and  hereditaments  to  her  and 
her  heirs,  subject  to  the  estate  and  interest  of  PkUadd- 
phiay  and  the  heirs  of  her  body. 

William  Watkins  died  in  the  lifetime  of  his  wife,  leav- 
ing several  children  of  the  marriage  him  surviving. 
Edwardj  the  eldest  son,  died  in  his  mother's  lifetime^ 
and  without  issue.  Jokn^  the  second  son,  also  died  in 
the  life  of  his  mother,  but  leaving  two  daughters,  the 
present  Plaintifis,  who,  upon  the  death  of  PhUaddphioj 
which  happened  in  1823,  were  the  heirs  of  her  body. 

Aaer  the  death  of  WiUiam  Watkins,  Philadelphia  Wal- 
kins,  with  the  concurrence  of  the  devisees  and  executors 
of  Ann  Constable,  who  had  died  previously,  sold  various 
parts  of  the  property,  and  conveyed  them  to  the  pur- 
chasers, who  entered  into  possession  of  the  rents  and 
profits.  A  fine  had  been  levied  in  the  18th  of  G.  3.  by 
Edward  Watkins,  the  eldest  son,  by  means  of  which  it 
was  supposed  that  a  good  title  had  been  maoe;  but  as 
Philadelphia  was  not  a  party  to  the  fine,  and  Edward, 
who  levied  it,  was  only  heir  in  tail  expectant  on  the 
death  of  his  mother,  and  had  not  then,  and  did  not  lire 
to  acquire,  any  estate  or  interest  in  the  premises,  that  fine 
proved  inoperative.  To  remedy  the  defect,  PhiladeljAia, 
in  the  Sd  of  GA^  levied  a  fineibr  the  purpose  of  barring 
her  estate  taU,  and  of  efiectually  vesting  the  lands  and 
hereditaments  in  the  several  persons  to  whom  they  had 

been  conveyed. 

The 
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The  bi§  was  filed  by  the  daughters  otjokn  Watkins^  1880. 
daiming  to  be  entided  as  heirs  of  the  body  of  Philadd^ 
phiOf  against  the  several  persons,  who,  under  the  con- 
veyances from  Philadelphia^  had  acquired  interests  in 
the  lands  and  tenements  comprised  in  the  deeds  of 
Jamuay  1755*  It  charged  that  the  whole  of  the  interest 
of  the  mortgage  debt,  and  a  considerable  part  of  the 
principal,  had  been  paid  and  satisfied  by  the  receipt  of 
the  rents  and  profits ;  that  the  estates  were  derived  from 
WiOiam  Watkins  the  husband ;  and  that  the  fine  levied 
by  Philadelphia  was  wholly  inoperative  to  bar  her  estate 
tail,  inasmuch  as  the  plaintifis,  who  were  at  that  time 
the  heirs  in  tail  expectant  on  her  death,  were  not  parties 
to  it,  and  were  not  consenting  to  it* 

The  Defendants  (a),  by  their  answers^  stated,  that  the 
purchase  was  made  by  JViUiamJVatkinSf  with  the  approba- 
tion and  on  the  behalf  of  Ann  Constabley  who  was  the 
daughter  of  the  father  of  Philadelphia  Watkins  by  another 
mother;  that  Ann  Constable  advanced  to  William  Watkins 
the  purchase  money,  upon  condition  that  the  lands 
should  be  conveyed  to  the  uses  declared  by  the  inden- 
tures of  the  24th  and  25th  o^  April  1755;  and  that  in 
pursuance  of  that  condition  the  lands  were  conveyed  to 
those  uses.  They  submitted,  therefore,  that  the  lands 
were  derived  from  Ann  Constable  and  not  firom  William 
Wallinsj  and  that,  consequendy,  the  estate  limited  to  the 
wife  was  not  a  settlement  ex  jnxwisione  viriy  within  the 
meaning  of  the  11  Hen.7»  c.  20. 

Mr*  Bickersteihj  Mr.  Preston^  and  Mr.  Jaccb^  for  the 
Flamtiffi. 

The  11  Hen.7.  c.SO.  enacts,  '^  That,  if  any  woman 

which 

(a)  The  ai^gument  and  judg-  was  decided  on  a  point  of  form* 
tnent  on  a  plea  put  in  by  some  are  reported  in  2  Sim,  $  Stu,  ^9d. 
^f  the  Defendants,  and  which 

Cc  3 
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1880.  which  hath  been,  or  hereafter  shall  have  aoy  estate  in 
dower,  or  for  term  of  life,  or  in  tail,  jointly  with  her  bos- 
band,  or  only  to  herself,  or  to  her  use,  in  any  manors, 
land%  tenements,  or  other  hereditaments  of  the  inherit 
once  or  purchase  qf  her  husband^  or  giren  to  the  said 
husband  and  wife  in  tail,  or  for  term  of  life^  by  any  of 
the  ancestors  of  the  said  husband,  or  by  any  other  person 
seised  to  the  use  of  the  said  husband  or  of  his  ancestors, 
and  have  or  shall  hereafter,  being  sole^  or  with  any 
other  aftertaken  husband,  discontinued  or  discontinue, 
aliened,  released,  or  confirmed,  aliene^  release^  or  coo- 
firm,  with  warranty,  Sec,  all  such  recoveries,  disoootiDtt- 
ances,  alienadons,  releases,  confirmations,  and  warranties 
so  had  and  made,  and  from  henceforth  to  be  had  aod 
made,  be  utterly  void  and  of  none  efiect."  And  it  is 
afterwards  provided,  that  the  act  **  extend  not  to  any 
such  recovery  or  discontinuance  to  be  had  where  the 
heirs  next  inheritable  to  the  said  woman,  or  he  or  they, 
that  next  after  the  death  of  the  same  woman  should  have 
estate  of  inheritance  in  the  same  manors,  lands,  or  tene- 
ments, be  assenting  or  agreeable  to  the  said  recoveries, 
where  the  same  assent  and  agreement  is  of  record  or 
inroUed.''  Our  propositions  are,  that  the  lands,  of 
which  Philadelphia  WaUdns  levied  the  fine,  were  lands 
of  the  purchase  of  her  husband :  that  the  heirs  next  in- 
heritable to  her  did  not  assent  to  that  fine ;  and,  there- 
fore, that  it  was  ^'  utterly  void  and  of  none  eflfect." 

By  the  articles  of  March  1754,  WiUiam  Walkins  cove- 
nanted for  the  absolute  purchase  of  the  lands ;  and  the 
vendors  covenanted  to  pay  off  the  mortgage  to  which 
the  lands  were  subject.  The  conveyance  in  January  1 755 
recited  the  agreement  to  purchase  the  fee^simple  at  the 
price  of  2480&  lOs.,  and  carried  the  contract  into  effect; 
but  as  the  vendors  had  not  paid  off  the  mortgage^  the 
purchaser  retained  the  amount  of  the  debt,  and  took 

upon 
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apoB  htiDBelf  the  raqxNuibiliQr  of  diBchargtag  dM  in^^  IMCl 
hnaee.  He  was  the  purcbaaer  of  the  entire  fe^^mple: 
put  of  tbe  price  he  pdd ;  the  remauider  of  die  pwdiaM 
money,  namely,  the  moil^ge  debt,  he  becaone  boand  to 
pay.  Tha9»  in  April  1 7f  5,  the  lands  were  *'  of  the  poi>* 
chase  of  the  husband;"  and  the  settlement  then  made^ 
which  gave  tbe  wife  an  estate  tail  in  then,  mas  a  settle^ 
ment  of  knds  of  the  purchaie  of  the  hasband.  At  thq 
tiaie  of  the  execution  of  the  settlement,  the  estate  was  m 
him ;  and  it  was  from  him  that  the  settlement  transfenred 
it  If  he  had  paid  off  the  mor^[age^  could  a  dosbt  hare 
been  raised,  as  to  the  question  now  agitated  ?  and  whal 
difference  is  there,  for  the  present  purpose,  between  pay- 
ing and  becoming  bound  to  pay? 

It  is  true  that  980^  part  of  the  purchase  money,  wi^ 
sdraneed  by  Ann  ConUable^  a  relation  of  the  wi&;  but 
that  did  not  make  the  contract  hers,  or  entitle  .her  tq 
claim  the  estate.  In  St/mson  v.  Turner  (a)  the  wife  joined 
with  the  husband  in  barring  an  estate  tai]»  which  she  had 
m  lands  of  the  yearly  value  of  400Z.,  and  a  new  settle- 
ment was  made  under  which  she  took  an  estate  tail  in  a 
part  of  the  lands  of  the  value  of  only  ISOL  a  year:  thus 
she  was,  by  parting  with  her  former  estate  tail,  a  pur- 
chaser of  the  latter  estate  tail;  she  had  given  up  the 
whole  in  order  to  have  a  part  resettled :  yet  the  estate 
limited  to  her  under  the  second  settlement  was  held  to 
h^  ex  provisione  viri^  and  to  be  within  the  statute.  In 
Kbuuton  V.  iMfd  (6),  the  husband  and  wife  sold  the 
wife's  lands,  and  laid  out  the  money  in  the  purchase  of 
other  lands,  which  were  conveyed  to  the  husband  and 
wife;  and  though  the  whole  of  the  purchase  money  arose 
from  the  wife's  property,  it  was  held  that  the  purchased 

lands 

(a]  1  Eq.  Coi.  Ab,  SSO.,  and  title    *^  Jointress    and    Joint- 

Tn,Ah.m,  BBS.  pi.  25.    The  ure." 

cases  on  this  point  are  collected  (5)  Palmer^  21 7.   Vin,  Ah.  xiYi 

Hi  rmer^i  Ab.  vol.  xiv.  under  l^e  554.  pi.  28. 

C      4 
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18S0.  lands  were  within  the  statute.  In  Stodhridg^s  case  {a\ 
the  husband*  for  money  paid  by  him,  procured  tbefinee- 
hold  of  copyholds,  of  which  he  and  his  wife  were  wised 
in  fee^  .to  be  conveyed  to  him  and  his  wife^  and  the 
heirs  of  their  bodies  i  the  wife  afterwards  suflfered  a 
recovery  of  the  lands;  and  this  recovery  was  hdd  to  be 
void  against  the  heir.  In  Piggot  v.  Palmer  (b\  lands 
purchased  for  160/.,  of  which  1402.  was  paid  by  the 
wife's  father,  were  conveyed  to  the  husband  and  wife, 
and  the  heirs  male  of  their  bodies;  and  her  estate  was 
held  to  be  within  the  statute.  The  same  construction  was 
adopted  in  Kirkman  and  Thompson  (c),  where,  in  con- 
sideration of  200/.  paid  by  the  wife's  fether  and  of  the 
marriage,  the  &ther  of  the  husband  conveyed  lands  to 
the  use  of  the  husband  and  wife  and  the  heirs  of  the 
wife :  yet  there  part  of  the  value  of  the  lands  must  be 
considered  as  having  moved  from  the  wife's  family. 
ViUars  v.  Beamont.  {d) 

If  the  lands,  of  which  Philadelphia  JVatkins  levied  a 
fine,  were^  within  the  meaning  of  the  statute,  lands  of 
the  purchase  of  her  husband,  the  only  other  question  is^ 
whether  the  heirs  next  inheritable  to  her  assented  to 
the  fine  ?  The  Plaintifis  were  such  heirs  in  expectancy, 
when  she  levied  the  fine,  and  such  heirs,  dejado,  at  the 
time  of  her  death:  and  it  is  not  alleged  that  thejr 
ever  assented.  The  inefiectual  fine  levied  by  Edward 
Watkins  in  the  ISth  of  6.  3.,  when  he  was  next  heir, 
could  not  give  validity  to  the  fine  which  his  mother  levied 
more  than  forty  years  afterwards.  Seymour's  case,  (e) 
They  were  entirely  distinct  and  independent  proceed- 
ings, and  could  not  be  connected  with  each  other  so  as  to 

form 

(a)  Cro,  El,  84.     Fin.  Ab.  xIt.  549.  in  mai^o. 
{b)  Moore,  850.     Fin,  AB,  xiv.  551.  pL  5. 
(c)  Cro,  Jac,  474.     Fin,  Ab„  ziv,  554.  pL  Sl^ 
id)  Dyer,  146.     Fin.  Ab,  xiv.  550.  pi.  5. 
(#)  10  Rep,  95. 
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fonn  pert  of  one  and  the  same  transaction ;  a  cir*  18S0. 
cnmstance  which  disUngubhes  this  case  from  Doe  y* 
WkiieheaeL  (a)  Sehxyn  v.  Sehyn.  (b)  The  assent,  which 
the  statute  requires,  must  be  an  assent  to  the  very  re- 
covery or  discontinuance  by  whicli  the  lands  are  aliened, 
and  by  the  person  who  is  at  the  time  heir.  No  assent, 
which  would  satisfy  the  requisition  of  the  statute^  could 
be  given  by  Edward  Watkins,  in  1778,  to  a  fine  which 
was  not  levied  till  1822,  long  after  his  death,  and  when 
other  persons  were  the  heirs  next  inheritable.  Mack^ 
wUlutm^s  case,  {c)    Herring  v.  Brawn,  {d) 

Mr.  Tinney  and  Mr.  fVrottedey ;  Mr.  Tredove  and 
Mr.  Duckworth  t  Mr.  PembsrUm  and  Mr.  Turner^  for  the 
several  Defendants. 

In  Eyston  v.  Siudd  (^),  a  husband  and  wife,  seised  in 
right  of  the  wife,  levied  a  fine  to  a  third  person,  who 
tendered  the  land  back  to  the  husband  and  wife  and  the 
hdrs  of  their  bodies ;  a  fine  levied  by  the  wife  after  the 
death  of  her  husband  was  held  not  to  be  within  the  oper- 
ation of  the  statute,  although  the  lands  were,  within  the 
words  of  the  act,  of  the  purchase  of  the  husband  by  the 
first  fine :  {f)  *^  the  intent  of  statutes  being  more  to  be 
regarded  and  pursued  than  the  precise  letter  of  them ; 
for  oftentimes  things,  which  are  within  the  words 
of  statutes,  are  out  of  the  purview  of  them,  which 
purview  extends  no  further  than  the  intent  of  the 
makers  of  the  act ;  and  the  best  way  to  construe  an 
act  of  parliament  is  according  to  the  intent  rather 
than  according  to  the  words.  And  the  intent  of  the 
statute  of  1 1  Hen.  7.  was  to  restrain  women,  who  had 
jointures  which  proceeded  originally  from  their  hus- 
bands, or  firom  the  ancestors  of  their  husbands,   from 

disin-* 

(a)  8  Burr.  704.  (d)  I  Vent.  56S.   8  Shower,  IBS. 

ib)  2  Burr.  1151.  (0)  Phwden,  459-2    ^^-  ^^-  ^dy. 

ic)Hcb.9S2.  551.  pL  4. 

(/)  Plowdeth  464. 
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difiinheridag  or  doing  other  iDJury  to  the  heirs  of  their 
husbaodt.  Wherefore  a  man  ought  not  to  rest  upon 
the  letter  of  an  act"  Referring  to  the  same  case.  Lord 
Coke  obserres  (a),  '^  This  is  directly  within  the  letter  of 
the  statute,  and  yet  it  is  out  of  the  meaning ;  because 
the  state  of  the  land  moved  from  the  wife,  so  aa  it  was 
the  purchase  of  the  husband  in  letter,  and  not  in  mean- 
ing.**  So  here,  the  lands  in  question  were  the  purchase 
of  the  husband  in  letter  only,  and  not  in  meaning :  he 
purchased  nothing  but  the  equity  of  redemption ;  he 
settled  nothing  but  the  equity  of  redemption ;  and  everj 
shilling  that  was  paid  for  the  equity  of  redemption  came 
from  the  wife's  sbter  of  the  half-blood.  There  never 
was  any  estate  in  him,  which  he  was  at  liberty  either  to 
settle  or  not.  It  b  evident  from  the  recitals  of  the  deeds 
of  April  1755,  that  he  was,  from  the  firsts  a  trustee,  for 
the  purposes  of  the  proposed  settlement^  of  the  only 
estate  which  he  at  any  time  bad  in  the  lands ;  and  Jim 
Constable,  as  soon  as  the  estate  was  conveyed  to  him, 
might  have  filed  a  bill  to  compel  him  to  execute  a  settle- 
ment pursuant  to  the  terms  of  the  agreement,  on  the 
faith  of  which  she  had  advanced  the  purchase  money* 
How  can  lands  be  considered  to  have  been  substantially 
the  purchase  of  the  husband,  or  to  have  proceeded  from 
him,  when  the  money,  with  which  they  were  bought, 
was  furnished  by  the  wife's  relation,  and  furnished  on 
an  express  agreement,  that  the  lands  should  not  remain 
the  property  of  the  husband,  but  should  be  conveyed 
upon  certain  trusts  for  the  benefit  of  the  wife  and  the 
heirs  of  her  body  ? 


The  statute  does  not  apply,  if  the  settlement  be  made 
by  a  stranger,  Ward  v.  WaUhem  {b) ;  much  less,  if  the 
property  be  derived,  as  is  the  case  here,  from  the  wife  or 

her 

(a)  Fint  IfUtUuie,  S66  a. 

(6)  Cro,  Jac,  155.    Vin.  Ab.  zif.  554.  in  maiigiiL 
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ber  rdalioDS :  nor  does  it  make  any  difference  that  the 
husband  pays  a  sum  of  money  to  the  relations  of  the 
wife  from  whom  the  settlement  proceeds.  Ccpland  v. 
Piati.  (a)  Here  there  is  still  less  question,  for  no  part 
of  the  purchase  money  was  advanced  by  the  husband- 

It  has  been  argued  that  part  of  the  consideration  for 
the  conveyance  is  to  be  considered  as  having  moved 
from  WUliam  Watkins  /  because,  as  between  him  and  the 
vendors,  he  became  liable  to  pay  the  mortgage.  But  the 
settlement  extended  only  to  the  equity  of  redemption, 
and  not  to  the  estate  discharged  of  the  mortgage.  If 
he  bad  paid  off  the  mortgage,  the  security  would  have 
been  transferred  to  him,  and  he  would  have  held  it  for 
his  own  benefit.  He  had  an  indemnity  on  the  estate 
itself  for  all  that  he  might  pay  in  satis&ction  of  the 
mortgage :  whatever  he  might  so  pay  would  be  a  con* 
uderation  for  vrhich  he  would  acquire  an  interest  para« 
mount  to  the  settlement  of  April  1755;  and,  consequently, 
the  making  of  such  payments,  and  still  more  the  liability 
to  make  them,  could  not  be  any  part  of  the  consider- 
ation for  that  interest  which  was  comprised  in  the  set-> 
'tlement 


The  cases  cited  on  behalf  of  the  Plmntiffis  do  not 
bear  out  the  proposition  for  which  they  contend.  In 
&fmson  V*  Turner^  the  estate,  which  the  wife  parted 
with,  was  acquired  under  a  settlement  made  by  the 
husband,  and  was  exprovisione  viri:  all  that  the  second 
setdement  did  was  to  substitute  an  estate  tail  in  lands 
of  150/.  a  year  for  an  estate  tidl  in  lands  of  greater 
value:  the  wife  relinquished  a  setdement  of  lands  which 
were  of  the  purchase  or  inheritance  of  her  husband  for 
a  setdement  of  part  of  the  same  lands :  the  first  settle- 
ment being  within  the  statute,  the   second   also    was 

necessarily 

(a)  Jo.  854.  Cr<K  Car,  944.    Vm.  Ab.  xiv.  551.  pi.  6. 
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necessarily  within  it  Kinatton  v*  Loyd  proceeded  on 
the  principle,  that  the  money  arising  from  the  sale  of 
the  wife's  lands  vested  absolutely  in  the  husband :  so 
that  the  estate,  purchased  with  it,  was  to  be  considered 
as  paid  for  by  him  alone.  The  decision  in  Stockbridg^B 
case  res^  on  the  ground,  that  the  copyhold  was  com- 
pletely extinguished  by  the  enfranchisement,  and  that 
the  only  estate  which  the  heir  claimed  was  that  (ree> 
hold  which  the  husband  had  purchased  and  paid  for. 
In  Piggot  ▼.  Palmer  the  transaction  took  place  before 
marriage ;  the  father  of  the  wife  paid  the  140/.  in  con* 
sideration  of  the  marriage  and  of  the  settlement:  and 
the  husband  was  by  the  marriage  the  purchaser  of  the 
wife's  portion*  The  same  observations  apply  to  Kirt- 
man  v.  T^ompsofij  with  this  difference  only,  that  there 
the  money  was  paid,  not  to  the  husband  but  to  the 
husband's  father.  In  cases  of  that  description  the  money 
which  proceeds  from  the  wife,  or  her  relations,  cannot 
be  considered  as  part  of  the  price  of  the  estate  which  is 
brought  into  settlement :  it  is  paid  in  consideration  of 
the  marriage* 


Mr.  Bickerstethf  in  reply,  cited  Hawkins  v.  Kemp  {a\ 
in  support  of  the  position  that  the  fine  levied  by  Edward 
Watkins  could  not  be  deemed  an  assent  to  the  fine  sub- 
sequently levied  by  his  mother. 


Mardi  9. 


The  Master  qfihe  Rolls. 

In  this  case,  a  woman,  seised  in  tail  of  certain  lands 
under  a  settlement  to  which  the  husband  was  a  party, 
alienates  those  lands  after  the  death  of  her  husband: 
and  the  material  question  in  the  cause  is,  whether  these 
lands  are,  within  the  statute  of  the  11  Hen.  7.  c.  20., 

ex 


(a)  5  Mast,  4X0, 
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ex  pradsiane  viri?  Being  of  opinion  that  these  lands 
are  not  within  the  intent  of  the  statute,  it  is  not  ne- 
oessary  for  me  to  state  more  of  the  facts  of  this  case 
than  are  necessary  to  explain  the  reasons  of  my  judg- 
ment 

By  deeds  of  lease  and  release  of  the  28th  and  29th  of 
Jajmanfy  17 SB,  between  MizabetA  Hughes  and  Latitia 
Hughes  of  the  one  part,  and  William  Watkins  of  the  other 
part, — after  reciting  that  William  Watkins  had  agreed  to 
purchase  the  lands  in  question  for  a  sum  of  2480/.  \Qs» 
and  had  entered  upon  the  possession  on  the  24th  of  June 
then  last  past,  and  was  from  that  day  to  pay  interest  on 
a  mortgage  of  1500/.  stated  to  be  charged  on  the  said 
lands,  and  was  to  pay  the  principal  of  the  mortgage  out 
of  the  said  purchase  money  of  2480/.  105.,  —  the  same 
premises,  in  consideration  of  the  sum  of  980/.  105.,  being 
the  residue  of  the  purchase  money,  were,  by  Elizabeth 
Hughes  and  Lcetitia  Hughes,  conveyed  to  William  Wat'" 
Icinsj  his  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  William  Watkins,  his  heirs  and  assigns  for 
ever. 

By  an  indenture  of  settlement  bearing  date  the 
25th  day  of  April  1755,  made  between  William 
Watkins  and  Philadelphia  his  wife,  of  the  first  part ; 
Ann  Cofistahle  therein  stated  to  be  the  sister-in-law,  but 
in  fact  being  sister  of  the  half  blood,  of  the  said  Phila-- 
delphia,  of  the  second  part,  and  Thomas  Symonds  of  the 
third  part,  —  after  reciting  the  effect  of  the  indenture  of 
release  of  the  29th  o(  January  1755,  and  that  such  pur- 
chase so  made  by  William  Watkins  was  agreed  for  and 
made  by  him  with  the  approbation  of  Ann  Constable, 
who  advanced  him  the  sum  of  980/.  105.  the  consider- 
ation money  for  the  purchase  thereof,  upon  condition 
that  such  estate  and  premises  should  be  settled  and  con- 
veyed 
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1880*  «11  this  is  perfectly  consistent  with  bis  having  acceded  to 
Hampson*s  undertaking  to  bold  NicoiTs  mortage  as  a 
security  for  the  debt  due  to  him.  Palmer,  Hampsm  and 
Palmer  had  other  pecuniary  dealings  besides  the  trans- 
action as  to  the  30002.  There  was  no  intention  on  either 
side  that  the  money  should  remain  permanently  in 
Hampson^s  bands ;  the  arrangement  was  merely  tempo- 
rary: Palmer  might  at  any  moment  call  in  the  whole  or 
any  part  of  the  money  in  Hampson^s  hands :  but  so  long 
as  any  part  of  the  money  remained  with  Han^sonf 
NicalPs  mortgage  was  to  be  a  security  for  it. 

Mr.  Bickersieth  and  Mr.  Barber^  centra. 

The  acknowledgment  inclosed  or  contained  in  the 
letter  of  the  15tb  of  Jufyj  was  merely  a  proposal ;  and 
in  order  to  constitute  an  agreement,  there  ought  to  have 
been  an  acceptance  of  it  in  writings  on  the  part  of 
Palmer.  An  agreement  is  not  perfect  till  both  parties 
are  bound ;  here  Palmer  never  was  bound ;  and  he  never 
considered  himself  bound.  The  offer  made  to  him  vas, 
that  he  should  become  mortgagee  of  IlampsotCs  interest 
in  a  mortgage ;  to  that  ofier  he  never  acceded :  on  the 
contrary,  before  four  weeks  had  elapsed,  he  was  pressing 
Hampson  for  a  settlement  of  accounts,  and  payment  of 
the  money. 

The  Master  of  the  Rolls. 

Where  there  is  a  proposal  merely,  it  must,  to  consti- 
tute an  agreement,  be  accepted  by  writing :  but  here  it 
i^  not  a  proposal,  but  an  express  undertaking,  which  this 
Court,  will  compel  the  party  signing  it  specifically  to 
perform,  although  the  other  party  has  not  bound  himself 
l)y  writing. 
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GREEN  B.  SPICER.  .£S^«. 

•nOBERT  PINNING  the  elder,  by  his  will,  devised  Where  trn*. 
JlL  «  -r  t      n  •  iv^**  tees  under  a 

certain    real  estates  to  John  Sptcer  and  Darnel  will  have  a 

Babertson^  and  their  heirs  and  assiinis,  ^'  upon  trast  to  ducretion  ^ 

°  ,  to  toe  manner 

let  and  manage  the  same^  and  receive  the  rents,  issues,  oftheappli- 

and  pn^ts  thereof,  and  to  pay  and  apply  the  same  rents,  ^^^^^i^ 
issues,  and  profits  to  or  for  the  board,  lodgings  .main-  the  benefit  of 
tensDce,  and  support,  and  benefit  of  my  son  Robert  ^^JlJ^^birt  no 
Pinning  at  such  times  and  in  such  manner  as  they  shall  power  to  ap 
think  proper,  for  and  during  the  term  of  his  natural  ^^  than^fbr 
life;  it  being  my  wish  that  the  application  of  the  rents  the  benefit  of 
and  profits  for  the  benefit  of  my  said  son  may  be  at  ^ruu  during 

the  eotu^  discretion  of  the  said  John  Spicer  and  Daniel  ^^  ^^^  ^>*  ^°- 

terest  passes 

Boberiionj  and  the  survivor  of  them,  and  the  heirs  and  to  his  asdgnees 
assigns  of  such  survivor,  and  that  my  said  son  shall  ^^^^  r*®  ^ 
not  have  any  power  to  sell  or  mortgage,  or  anticipate  in  notwithstand- 
any  way  the  same  rents,  issues,  and  profitSi  or  any  rents,  /n^he  wUL^ 
issues,  and  profits,  dividends  or  intereA%  derived  under  that  he  shall 

jt,  •.. ,«  not  have 

this  my  will/*  power  to  sell, 

mort^e,  or 
^    anticipate  the 
Robert  Pinning  the  younger  had  taken  the  .benefit  of  income  of  the 

the  act  for  the  relief  of  insolvent  debtors ;  and  the  bill  ^"^^ 

was  filed  by  the  assignee^  praying  that  he  might  be  de* 

dared  entitled  to  the  rents  and  profits  of  the  devised 

hereditaments  during  the  life  of  Bobert  Pinning  the 

younger^ 

Mr.  Bickerstetk  and  Mr.  Girdkstone  junior,    for  the 
PbuntiE 

The  mode  of  applying  the  income  for  the  son's  benefit 
is  in  the  discretion  of  the  trustees ;  but  they  have  no 

Dd2  power 
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ISSQ.  power  to  withhold  it  from  him,  or  to  apply  it  otherwise 
than  for  bis  benefit;  therefore^  he  takes  a  life  estate  in 
this  property :  and  there  is  no  daase  in  the  will  wluch 
makes  his  interest  determine^  in  the  event  of  bis  attempt- 
ing to  assign  or  incamber  it,  or  of  his  becoming  a 
bankRq>t  or  insolvent.  The  son  being  thus  tenant 
for  life  of  the  property,  the  proviso  which  declares  that 
he  shall  not  have  power  to  sell,  mortgage,  or  anticipale 
the  income,  will  not  prevent  his  life  estate  finom  passing 
to  his  assignee.  Graves  v.  Dolpkin  (a),  Brandon  v.  JZ0- 
binsan.  (ft) 

Mr.  Jgar  and  Mr.  Pltirier^  eontrd. 

« 

The  son  can  daim  nothing  nnder  the  will,  except 
through  the  discretion  of  the  trustees.  He  coold  not 
have  compelled  them,  through  the  interposition  <^  this 
Court,  to  have  paid  him  over  any  part  of  the  rents,  if 
they,  in  the  honest  exercise  of  their  discretion,  thoogbt 
that  it  would  be  for  his  benefit  to  keep  the  income  of 
this  property  for  some  time  out  of  his  control ;  and  the 
Assignee  cannot  have  a  better  right  than  the  insolvent 
himself  would  have  had.  The  interest  of  the  son  Is  only 
a  species  of  possibility,  which  will  not  pass  to  an  assignee: 
Thomas  v.  lireman,  (c)  If  the  assignee  is  entitled,  the 
discredon  of  the  trustee  is  at  an  end ;  that  is,  an  easen* 
iial  part  of  the  devise  is  annihilated. 

The  Master  ^the  Roixa. 

The  question  in  the  cause  is,  whether  the  testatoi^s 
son  Bobert  Pinning  takes  any  estate  or  interest  nnder 
the  will,  other  than  by  the  exercise  of  the  discretion  of 
the  trustees. 

Boberi 

.    (a)    1  Siau   66.  ,    See   also         {h)  \  Rom,  197.   18  Fet*iSt9i, 
1  SwamtonfASl.  n.  (r)  S  yemon,565^ 
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Boberi  Pinmng  takes  a  vested  life  estate  of  which  the        1880. 
trustees  cannot  deprive  him  by  any  exercise  of  their  dis- 
cretion :  they  are  bound  to  apply  the  rents,  issueSf  and 
profits  for  the  benefit  of  Robert  Pinning^  and  their  dis- 
cretion applies  only  to  the  manner  of  the  application* 

Decree  for  the 


Rotu. 
MATTHEWS  w.  MAUDE.  Ma^  s. 

rpHE  residuary  clause  in  the  will  of  John  Crazier  Esq^  ^^^St^^ 
was  in  the  following  words :  —  **  All  my  remaining  po««  ^  ^^  ^ 
monies  and  securities  for  money,  either  in  the  public  or  whichSe en- 
company's  fonds,  or  money  on  mortgages,  or  other  seca«  •'^^^iHUf  f^ 


rity,  and  all  my  property  of  what  nature  and  kind  soever  gift  of  her 
and  wheresoever,  I  give  and  bequeath  to  my  sister,  oftWs pro?*^ 
BUtabeth  Croader^  during  her  natural  life^  yet,  so  that  die  party  connn- 
shaU  have  powers  to  call  in  the  whole  or  any  part  of  that  ^^  g^ock 
pnqper^,  and  to  place  out  the  same  agun  either  in  60-  ""^^^  *^ 

•»>■        r^      %   r%      ^        ••  •  •  the  brothers 

▼emment,  Bank,  or  South  Sea  Annuities,  or  m  security  on  death,  was  in- 
land. And  I  moreover  give  to  my  said  sister  Elixabetkf  f^^^^^iglSji • 
and  to  her  heirs  and  executors,  die  whole  or  any  part  of  The  testatrix 
my  said  residuary  properQr,  on  condition  that  she  shall  mad?8hoitly 
and  do,  by  a  will  in  writing  duly  executed  by  her,  dis-  after  the  bonus 
pose  of  such  whole  or  such  part ;  but  if  she  shall  decline  docribed  the' 
or  forbear  to  make  such  a  disposition  by  written  will,  Bankstrck  as 
then  I  direct  that  the  whole  or  such  part  o£  said  residuary  7000A ;  The 
property  so  undbposed  of  by  my  said  sister  shall,  on  her  S*!!^***^!^ 
demise,  be  divided  into  four  equal  portions  or  parts ;  two  paiBedby  force 
of  diese  parts  shall  be  given  to  my  nephew  John  Crazier f  pJjScmif  **" 
one  other  part  I  give  to  my  brother  Joseph  Crazier^  and  which  plainly 
die  remaining  part  shall  be  equally  divided  among  my  inten^n  to 
sister  Bobinsan*B  sons  and  daughters,  or  thdir  legal  re*  ^"?^  *'^ 
{ireaentatives.^  ,  trizderiyed 

D  d  S  The  ^r*"  ^^  ***^ 

ther. 


89S 


CASES  IN  CHANCERY. 


1880 


Matthews 
Maudi. 


The  testator  died  in  1806.  He  appomted  Jckn  J&- 
ckinson  and  Philip  Wyatt  bis  executors.  Mitchinson 
alone  proved  the  will. 

The  testator  at  the  time  of  his  death  had  TOOOL  Bank 
Stocky  which  formed  a  part  of  his  residuary  property. 
The  residue  of  the  personal  estate  and  effects  of  the 
testator,  exclusive  of  this  sum  of  Bank  stock,  consisted 
of  4000/.  3  per  cent,  reduced  Bank  annuities,  and 
84,818/.  25.  ScL  Sper  cent,  consolidated  Bank  annuities. 
These  stocks  were  transferred  into  or  entered  in  the 
name  o£  Mitchinsonj  and  afterwards  o£  Mitchinsaifs  ex- 
ecutors. 


By  the  56  G.S.  r.96.,  which  came  into  force  on  the 
26th  of  June  1816,  it  was  enacted,  **  that,  in  consider- 
ation of  the  advance  of  3,000,000/.  for  the  public  service, 
the  capital  stock  of  the  governor  and  company  of  the 
Bank  of  England  should  be  increased  and  extended  from 
the  sum  of  11,642,400/.,  of  which  the  same  then  coo- 
sisted,  to  the  sum  of  14,553,000/^  making  an  increase  (nt 
addition  of  2,910,600/.  capital  stock ;  and  that  the  sum 
of  2,910,600/.  capital  stock  should  be  appropriated  and 
divided  amongst  the  several  persons,  bodies  politic  and 
corporate,  who  were  proprietors  of  Bank  stock  on  the 
2Sd  of  May  1816,  at  the  rate  of  25/.  for  every  lOOL  of 
Bank  stock,  which  such  persons,  bodies  politic  and  cor- 
porate, were  then  respectively  proprietors  o(  or  had 
standing  in  their  respective  names  in  the  books  kept  by 
the  governor  and  company  for  the  entry  and  transfer  of 
such  stock,  and  so  in  proportion  for  a  greater  or  lesser 
snm :  and  that  such  division  and  appropriation  should 
be  placed  to  the  credit  of  the  respective  names  of  sudi 
persons,  bodies  politic  and  corporate^  in  the  books  of  the 
governor  and  company  accordingly :  and  that  all  such 
persons,  bodies  politic  and  corporate  should,  from  the 

time 
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time  of  such  division  and  appropriation,  be  lawfully  en*  ^  1880* 
titled  to  the  additional  sum  of  Bank  stock  so  placed  in 
or  to  the  credit  of  their  respective  names,  and  respectively 
be  endtled  to  be  paid  the  same  rate  of  dividend  thereon, 
and  to  possess  and  enjqr  the  same  profits,  privileges, 
and  advantages  in  respect  thereof,  in  like  manner  to  all 
intents  and  purposes  as  they  were  entitled  to  be  paid, 
possess  and  enjoy,  in  respect  of  the  Bank  stock  which 
stood  in  th^  respective  names  on  the  2Sd  of  Ifey 

In  pursuance  of  this  act,  the  sum  of  7000/.  Bank 
stock,  which  formed  part  of  the  residue,  was  increased 
to  8750/.;  and  the  additional  nsoL  was,  on  the  29th 
of  June  1816,  entered  in  the  books  of  the  Bank  ofEng^ 
land  in  the  names  of  the  executors  o(  Mitchinson. 

The  sister,  EUssabeth  Crczter^  made  her  will  on  the 
I6th  otJufy  1816,  iiUer  (dia^  in  the  following  words:  — 
"  And  as  to  all  such  monies  as  now  constitute  the  re- 
sidue of  the  personal  estate  of  my  said  late  brother,  John 
Crazier,  and  which,  by  virtue  of  his  will,  I  am  enabled 
to  will  and  dispose  of,  consisting  of  7000/.  Bank 
stock,  4000/.  3  per  cent,  reduced  Bank  annuities,  and 
84,818/.  2$.  Sd.  or  thereabouts,  S  per  cent,  consolidated 
Bank  annuities  ;  and  as  to  all  my  own  monies,  goods, 
diattels,  and  personal  estate  and  efiects  whatsoever  or 
wheresoever,  after  payment  of  my  debts  and  legacies  and 
testamentary  and  funeral  expences,  and  subgect  there- 
unto, I  do  hereby,  in  exercise  of  every  power  in  me 
vested,  or  me  hereunto  enabling,  give,  bequeath,  limit,' 
and  appoint  the  same  and  every  part  thereof  respect 
tively,  unto  George  Robin$on,  Elizabeth  Matthews^ 
Deborah  Richardstm,  Joseph  Henderson,  Jane  Macadam^ 
and  Ann  Henderson,  in  equal  shares :  and  I  direct  the 
same  to  be  paid  or  transferred  to  them  the  said  George, 

Dd  4  Eliza* 
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1830.'^     ^zaBeiif  Deborak^  Josq^h^  Jane,  and  Annf  acoording^y^ 
as  soon  after  my  decease  as  conveniendy  may  be." 

The  bill  was  filed  by  appointees  under  the  will  of 
EUxabeth  Crozier,  and  the  qaesdon  in  the  cause  was,  — 
whether  the  87502.  Bank  stock  passed  by  her  will|  or 
only  the  original  7000/.  ? 

Mn  BickenUth  and  Mr.  Duekworih^  for  the  Plsontifiy 
contended,  that  the  will  manifested  a  plain  intendon  tH 
the  testatrix  to  dispose  of  every  thing  which  constituted 
part  of  the  residue  of  her  brothei^a  personal  estate^ 
or  which,  under  hb  will,  she  had  power  to  beqoestb. 
In  enumerating  the  particulars  of  property  she  bad 
fiJlen  into  a  mistake:  probably  in  consequence  of  ber 
not  being  aware  that  the  Bank  stock  had  been  increased 
by  a  honusy  which,  however,  was  not  actually  placed  \o 
the  credit  of  the  testator's  estate  till  a  few  days  after  the 
right  to  it  accrued,  she  had  stated  the  amount  of  Bank 
stock  according  to  what  it  had  previously  been,  in- 
stead  of  including  in  her  estimate  the  ^SL  per  cent^ 
which  had  been  lately  added  to  the  capital.  But  snch 
an  inaccuraqr  in  the  specification  of  particular  soms 
would  not  prevent  the  Court  fiiom  giving  effect  to  the 
intention  manifested  by  the  general  tenor  of  the  be- 
quest.   Milner  v.  Milner.  (a) 

The  Defendants  would  probably  rely  on  the  case  of 
Horris  v.  Harrison  (£},  where  bequests  of  1400/.  and 
14002.  Bank  stock,  were  held  not  to  pass  the  additioDal 
capital  given  by  the  56  G.  3.  c  96.  But  the  dedsion  in 
that  case  proceeded  on  the  ground  that  the  testator  bad 
given  only  a  specific  amount  of  the  Bank  stock;  that 
there  were  no  words  in  the  will  which  manifested  an  in- 
tention to  give  more  than  a  specific  sum ;  that  the  will 

was 
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was  made  before  the  act  giving  the  boma  was  passed ;  18dO« 

and  that  there  was  no  ground  for  supposing  that  the  ^J  ^^wm 

testator  meant  to  give  a  portion  of  capital  which  did  v. 

not  then  exist.  Matoi, 

For  the  defimdant  it  was  argnedy  that  the  testatrix 
had»  so  fiur  as  related  to  Bank  stock,  disposed  only  of 
TOOOL,  and  that  Narris  ▼•  Harrison  was  an  authoritjr  in 
point.    It  must  not  be  inferred  that  she  wonld  have  di^ 
poied  of  the  whole  8750L  Bank  stock  in  the  same  wi^ 
as  she  chose  to  dispose  of  a  much  less  sum.    The  tes- 
tatrix was  dther  aware  or  not  aware  that  the  bonm  had 
been  given  by  the  act  of  parliament    If  she  were  not 
aware  of  the  circumstance^  she  could  not  have  meant  to 
give  a  thing,  of  the  oustence  of  which  she  was  altogether 
Ignorant:  if  she  was  aware  of  it,  the  specification  of  a 
mm  of  700(M.  Bank  stock,  and  the  omission  to  make 
any  mention  of  the  bomof  afforded  dear  proof  that  she 
mamt  to  appdnt  only  the  7000^ 

T%e  Masxer  rfihe  Roixs. 

This  is  a  question  of  intention;  and  it  cannot  be 
doubted,  from  the  language  used,  Aat  the  testatrix 
meant  to  dispose  of  all  the  residuary  property  of  her 
brother,  although  her  enumeration  of  that  property  was 
not  correct. 
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Rolls- 

March  8.  PONTON  V.  DUNN. 

In  a  part-  x^y  3^  indenture  dated  the  25th  of  December  1825, 

nenhip  deed  Wm 

it  was  stipu-  "^  John  Dunn  and  Joseph  Bland  agreed  to  become 

tMtato^rio- ^  partners  in  the  business  of  a  tailor  for  a  term  of  seven 

terest  in  the  years.     John  Dunn  was  to  bring  in  three  fourths  of  the 

concera  alLr  <^pi^»  and  three  fourths  of  the  profits  were  to  be  paid 

his  death,  and  to  him,  his  executors,  administrators,  and  assigns.    One 

term  of  the  ^  ^^^  Stipulations  contained  in  the  deed  of  oo-partner« 

SSSJ'^^to  *'P  ^**  ^"  *^*  following  words :  —  «  That  no  benefit 

such  persons  or  advantage  shall  come  or  accrue  to  the  said  Joseph 

by  iilf  nt^e  "^^  ^°  ^®  ^^  ^^®  ^^^  ^^  ^^  ^^  ^^^  ^^^^'  '^'^ 

or  appoint,  the  expiration  or  other  sooner  determination  of  the  said 

of  appoint-  co-partnership,  or  otherwise  howsoever,  or  of  or  in  any 

■°®"Mhat  it  stock  or  stocks,  goods,  debts,  or  other  things  belonging 

sbould  de^ 

▼olve  to  his  to  the  said  co-partnership  trade ;  but  in  case  the  said 

^fV  'd  ^^  *^^  Dunn  shall  happen  to  die  before  the  expiration  or 

to  his  children  Other  sooner  determination  of  the  said  co-partnership 

Mi?inl^^  term,  that  then  the  said  co-partnership  trade  or  business 

the  death  of  shall  be  carried  on  by  the  said  Joseph  Bland  for  the  re- 

to  his  ezeci>  °  sidue  of  the  said  term,  for  tlie  benefit  of  himself  and  such 

tors  or  admi-  persons  or  person  as  the  said  John  Dunn  shall   by  his 

Held,  that  the  ^^  ^''^  ^^^  testament  in  writing,  or  any  codicil  thereto^ 

true  construe-  name  and  appoint ;  and  in  default  of  such  appointment, 

tion  of  this,  is  ^       ,     ,       vT    ^  '        ..         ^   ^         - ,   ^  ,    %X 

not  to  create  a  for  the  benefit  of  the  widow  of  the  said  John  Dunn ;  or 

^^^^^\  if  she  shall  be  dead,  for  the  benefit  of  his  children,  him 

power  of  ap-  '                                                         ' 

pointment,  surviving,  in  equal  shares,  or  in  such  other  manner  as 

tothetesut^  shall  be  mutually  agreed  upon  between  such  children; 

an  absolute  and  in  case  of  the  death  of  all  and  every  of  the  children 

position  by  ^^  ^^  ^^'^  J<^^  Dunn,  for  the  benefit  of  his  executors  or 

^iji  administrators:    such  persons  or  person,   or  the  said 

tor  made  a  widow,  children,  or  executors,  or  administrators  of  the  said 

will,  not  con-  t^jl- 

taininganyal-  "^^^ 
lusion  to  the  power,  by  which  he  gave  all  his  estate  and  effects  to  one  of  his  childreo  .* 
Held,  that  his  interest  in  the  partnership  passed  by  this  bequest. 
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Join  JDutUh  to  stand  precisely  in  his  place  and  steady  1830. 
and  to  be  entitled  to  the  same  shares,  proportions,  and 
interests  in,  and  to  have  the  same  control  over  (as  to  the 
management  and  carrying  on)  the  co-partnership  trade, 
and  the  capital,  increase,  and  profits  thereof,  as  by  the 
terms  of  these  presents  the  said  Join  Dunn  woald  have 
been  kidded  to  himself,  if  living." 

Jokn  Dunn  made  his  will  in  the  following  words :  — 

*^  This  is  the  last  will  and  testament  of  me,  JiAn  Dunn^ 

of  Bedford  Street^  Covent  Garden^  in  the  county  of 

Middlesex : — I  desire  that  I  may  be  interred  in  the  burial 

groand  belonging  to  the  nearest  church  where  I  may 

depart  this  life,  but  not  in  a  vault.  I  direct  the  payment 

of  all  my  just  debts,  and  funeral  and  testamentary 

charges  and  expences.     I  give  to  my  dear  daughters, 

Catherine  Ponton^  and  Isabella  Bodberj  the  sum  of  50/« 

each  for  mourning :  and  as  to  all  my  freehold,  leasehold, 

and  all  other  my  estate  and  effects,  of  whatsoever  natare 

or  descripdon  the  same  may  be  situate  and  being,  I  giv^ 

devise,  and  bequeath  the  same^  and  every  part  thereof 

unto  my  dear  son,  John  William  Dun%  a  major  in  his 

Majesty's  service,  his  heirs,  executors,  administrators, 

and  assigns,  absolutely :  I  appoint  my  said  dear  son  sole 

executor;  and  hereby  revoking  all  former  wills  by  me  at 

any  time  heretofore  made^  I  publish  and  declare  this  to 

be  my  last  will  and  testament,  as  witness  my  hand  and 

seal  die  lldi  day  of  April  1827.    J.  Dunn.** 

He  died  a  few  days  afterwards,  leaving  his  two 
daughters,  Mrs.  Ponton  and  Mrs.  Bodber,  and  his  son, 
John  William  Dunn,  surviving.  His  wife  had  died  in 
his  lifedme.  The  business  had  condnued,  since  his 
decease^  to  be  carried  on  under  the  provisions  of  the 
deed,  and  had  been  profitable. 

The  testator  had,  after  the  execudon  of  the  copart- 
nership 
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18S0«       nersbip  deed)  given  laige  portions  to  lus  two  daoghierft. 
apon  their  respecUve  marriages. 

Tlie  bill  was  filed  by  Mrs.  Ponton  and  Mr.  and  Mrs. 
Bodber*  It  charged  that  the  testator  had  not  made  any 
appointment  of  his  share  of  the  business;  that  he  had 
not  by  his  will  referred  or  alluded  to  his  power  of  i^ 
pointment ;  and  that  he  did  not  by  hb  will  execute  or 
intend  to  execute^  hb  power.  It|  therefore,  insbted  that 
his  interest  in  the  partnership,  in  de&nlt  of  such  appoint- 
ment,  passed  nnder  the  provbions  of  the  deed  to  hb 
three  children  (his  wife  having  died  in  hb  lifetime),  in 
equal  shares ;  and  it  prayed  that  the  Plidntifis  might  be 
declared  entitled  to  two  thirds  of  the  testator^s  share 
of  die  partnership  trade^  stock),  and  effects,  and  to  a 
like  proportion  of  the  profits  during  the  residue  of  the 
term* 

Mr.  Tinneyf  Mr.  Pemberionj  and  Mr.  Koe,  for  the 
Pbmtifis. 

The  interest  of  John  Dunn  in  the  partnership  would 
have  ceased  on  his  death,  had  not  the  partnership  deed 
stipulated  otherwbe ;  and  by  the  words  of  that  stipula- 
tion the  rights  of  those  who  claim  through  him  must  be 
determined.  Now  the  stipulation  is,  that  the  business 
should  be  carried  on  by  BUmd^  after  the  death  of  Dunn^ 
for  the  benefit  of  himself  and  such  persons  as  Dunn 
should,  by  will,  appoint ;  in  de&ult  of  appointment,  for 
the  benefit  of  Dunnes  widow ;  or,  if  she  died,  of  Dum/s 
children ;  and  in  case  of  the  death  of  all  hb  children, 
for  the  benefit  of  hb  executors  or  administrators :  and 
the  persons  to  whom  the  subsequent  profits  are  thus 
given,  are  to  take  also  Dunn's  share  of  the  capital.  The 
deed  amounts  to  a  settlement  of  Dunn's  interest  in  the 
partnership  from  the  time  of  hb  death,  on  hb  widow,  or, 
if  she  is  dead,  on  hb  children,  subject  to  hb  power  of 

appomt- 


CASES  IN  CHANCERY.  405 

iqspointment,  by  which  thdr  interests  may  be  defeated.  1830. 
The  widow  is  dead ;  and  the  only  question  therefore  is, 
has  he  by  bis  will  made  any  appointment  ?  The  will 
does  not  profess  to  be  an  execution  of  the  power ;  it  does 
not  refer  to  the  power,  nor  to  the  sulgect  of  the  power ;  i% 
is  merely  a  general  disposition  of  the  testator^s  estate  and 
effects.  The  will,  therefore,  is  not  an  execution  of  the 
power;  and  the  testator's  inter^t  ill  the  partnership 
must  go  to  the  persons  to  whom,  in  defeult  of  appoint- 
ment by  him,  it  is  limited  by  the  deed.  It  can- 
not pass  by  the  will  as  a  part  of  the  testator's  assets, 
because  it  was  only  in  the  event  of  the  decease  of  his  wife 
and  of  all  his  children  in  his  lifetime,  that  the  property 
in  question  was  to  go  to  his  executors  and  administrators* 
In  the  events  which  have  happened,  the  executor  is  ex- 
cluded by  the  limitations  of  the  deed ;  and  under  those 
limitations  the  children  are  entitled  to  equal  shares. 

Mr.  Bickersteth  and  Mr.  Wakefiddy  contrcL 

Dunn  and  Bland  are  the  only  parties  to  the  deed  f 
and  the  sole  object  of  it  was,  to  limit  and  fix  their  re- 
spective interests  in  the  business.   Thqr  agree  that  three 
fourths  of  the  profits  during  the  whole  continuance  of 
the   partnership  shall,   notwithstanding  Dunnes  death 
before  the  expiration  of  the  term,  be  paid  to  him,  his 
executors,  or  administrators;  and  to  avoid  any  doubt 
which  might  have  arisen  on  the  point,  he  stipulates  ex- 
pressly that  he  shall  have  the  right  to  dispose  by  vdll  of 
his  interest  in  the  business  and  profits.    The  deed  made 
his  interest  in  the  future  profits  a  part  of  his  estate ;  and 
it  must  pass  by  the  general  words  of  the  wilL    In  no 
part  of  the  deed  can  a  single  phrase  be  found,  which 
manifests  an  intention  on  the  part  oiDimn  to  make  a 
settlement  of  his  interest  in  the  partnership ;  his  only 
object  was  to  fix  and  ascertain  hb  rights  as  between  him 
and  Blandf  and  to  secure  to  himself  and  his  l^atees,  or 

personal 
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1830.  personal  representatives,  three  fourths  of  the  profits 
during  the  whole  of  the  term.  It  would  be  extravagaot 
to  allege  that  there  is  any  thing  in  the  deed  which  woold 
prevent  his  share  of  the  capital  from  passing  by  his  will 
as  part  of  his  general  estate ;  and  the  future  profits  mast 
go  along  with  the  capital. 

The  Master  tftke  Rolls. 

It  is  true  the  words  '*  name  and  appoint "  are  used  in 
the  deed ;  but  considering  the  relation  of  the  parties,  I 
cannot  understand  them  to  be  used  with  a  view  to  create 
a  power  of  appointment  in  its  technical  sense,  and  to 
limit  the  testator's  power  of  disposition  by  will  over  tbis 
part  of  his  property.  Without  this  stipulation  those  wbo 
claimed  through  him  would  have  had  no  title  to  share 
in  the  partnership  profits  after  his  death ;  and  it  is  a  mere 
bai^in  with  his  partner,  that  he  should  have  a  power 
of  disposition  by  will,  and  if  he  died  without  a  will,  that 
the  property  should  devolve  to  his  family  in  the  manner 
Stated.  This  property  will  therefore  pass  under  the  de- 
scription in  his  will,  of  <<  all  other  his  estate  and  efiect% 
of  whatsoever  nature  or  description*" 

The  bill  was  dismissed^ 
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^■^HE  testator,  William  Boards  devised  the  residue  of  SemUe,  That, 

^    his  real  estate,  subject  to  a  term  of  years,  to  trus-  ^pra^d  in- 

iees  and  their  heirs,  upon  trust,  as  to  one-third  part,  to  tentionof  the 

pay  the  rents  and  profits  to  the  separate  use  of  his  ^ord  ''suiri- 

daui:ht«r,  Harriett  Bodicoatey  during  her  life,  and  f5rom  ^^'"  ""yj®" 

,  ,  C6iire  a  diffci^* 

and  after  her  decease,  in  trust  for  all  her  children,  in  equal  ent  senne  in 
shares,  and  the  respective  heirs  of  their  bodies ;  and  in  <'^°ci'c;|^parts 
case  one  or  more  of  such  children  should  die  without 
issuer  then  as  to  his,  her,  or  their  share  or  shares,  in 
trust  for  the  survivors  or  survivor^  and  others  or  other 
qfthenij  share  and  share  alike,  and  the  several  and  re* 
spective  heirs  of  the  bodies  of  such  survivors  or  survivor^ 
and    others  or  other  of  them*       Then,    after  giving 
the  other    two  thirds  by  similar  limitations,    to   his 
daughters   Louisa  Moreton  and  Fanny  Board  respec- 
tively, for  ;  life,   to  their  separate  use,  with  remainder 
to  their  children,  he  continued  his  will  in  the  following 
words :  —  "  And  I  do  hereby  declare  my  will  and  mind 
to  be,  that,  in  case  one  or  more  of  them,  the  said  £far« 
riett  Bodicoatey  Louisa  MoretoUy  and  Fanny  Boardy  shall 
happen  to  die  without  issue  of  her  or  their  body  or 
bodies,  then  the  share    or  shares  of  her  or  them  so 
dying  without  issue  shall  be  in  trust  for,  and  I  do  here- 
by direct,  limit,  and  appoint  the  same,  to  be  in  trust  for 
the  survivors  or  survivor  of  them  my  said  daughters,  for 
and  during  the  natural  lives  or  life  of  such  survivors  or 
survivor,  the  same  to  be  by  the  trustees  for  the  time  be» 
ing  held  and  enjoyed  for  and  during  the  joint  natural 
lives  of  such  survivors  of  my  said  daughters,  in  trust  for 
them  as  tenants  in  common  and  not  as  joint-tenants,  and 
the  rents  aiid  profits  of  the  accruing  share  or  shares,  to 

which 
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wbich  each  of  them  my  said  daughters  shall  or  majr  be- 
come entitled  of  and  in  my  said  estates,  in  the  events 
aforesaid,  to  be  for  their  and  each  of  their  sole  and 
separate  use,  and  in  such  and  the  same  manner  as  is 
herdnbefore  dedared  respecting  their  original  parts  and 
shares  thereof;  and  fix>m  and  immediately  afker  the  de- 
cease of  the  said  smrivor  of  my  said  daaghterSf  then  in 
trust  for  all  and  every  the  child  and  children  of  die 
bodies  or  body  of  the  sunnvors  or  mnmor  of  my  sud 
ia^htersj  lawftdly  to  be  begotten  (such  children  takiog; 
per  stirpes  and  not  per  capita^  the  shares  of  the  rents  and 
profits,  whereof  their  respective  paraats  will,  if  livio^ 
be  entitled  to  for  life  under  this  my  will),  to  be  eqasliy 
divided  between  or  among  them,  if  more  than  one^  share 
and  share  alike,  to  take  as  tenants  in  common  and  not 
as  joint-tenants,  and  the  several  and  respective  heirs  of 
the  bodies  of  all  and  every  such  child  and  children  law- 
fully issuing;  and  in  case  any  one  or  more  of  such  chit 
dren  shall  happen  to  die  without  issue  of  his,  her,  or 
their  body  or  bodies,  then  as  to  the  share  or  shares  of 
him,  her,  or  them  so  dying  without  issu^  in  trust  fiir 
the  suroivors  cr^uroimr^  and  oiAers  or  other  qfihem^  to  be 
equally  divided  between  or  among  them,  if  more  than 
one^  share  and  share  alike,  to  take  as  tenants  in  common 
and  not  as  joint-tenants,  and  the  several  and  respective 
heirs  of  the  bodies  of  such  swvivors  or  jaruroor,  ami 
ij/Ours  or  other  of  them ;  and  if  all  such  children  but 
one  shall  happen  to  die  without  issue  of  their  bodies^  or 
if  there  shall  be  but  one  such  child,  in  trust  for  sudi 
surviving  or  only  child,  and  the  heirs  of  his  or  her  body: 
and  in  defiiult  of  such  issue,  then  in  trust  for  my  two 
nephews,  John  Board  and  BuAard  Boards  for  thdr 
I**  with  limitations  over  to  their  children. 


Fanry  Board  mtermarried  with  GUIbs  Cras^iard^  and 
died,  leavuig  childzen.     Afterwards  Louisa  Mffreltm 

died 
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died  without  issue.  Harriott  Bodicoate  had  inter- 
married with  the  Earl  of  Winterton ;  she  had  no  issue, 
and  was  advanced  in  years.  From  the  time  of  Mrs. 
MoretofCs  death,  a  moiety  of  her  third  part  of  the  rents 
had  been  paid  to  Lady  Winterton :  and  it  had  been  con- 
sidered that  the  remaining  moiety  belonged  to  Mrs. 
Crcemfuri^  children. 
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The  bill  was  filed  by  Lady  Winterton  and  her  husband, 
for  the  purpose,  among  other  things,  of  having  it  de- 
clared that  she  was  entitled  for  life  to  the  whole  of  that 
one  third  share  of  the  real  estate  which  had  been  given 
to  Louisa  Moreton, 

Mr.  Pemberton  and  Mr.  Fane,  for  the  Plaintiffs. 

Mr.  Bickersteth,  Mr.  Barbery  and  Mr.  Rolfsy  for  some 
of  the  Defendants. 

Mr.  Tinney  and  Mr.  Spurrier j  for  others  of  the  De- 
fendants. 


The  argument  on  behalf  of  the  children  of  Mrs* 
Crwsefurd  was,  that  the  words  '^  survivor  and  survivors" 
necessarily  meant  in  one  part  of  the  will  *^  other  and 
others,"  and  ought,  therefore,  to  receive  the  same 
meaning  throughout  the  whole  of  the  instrument.  When 
the  testator  declares  that  the  share  of  a  daughter  dying 
without  issue  should  be  <*  in  trust  for  the  survivor  and 
survivors  of  his  daughters  during  the  natural  life  or  lives 
of  such  survivor  or  survivors  as  tenants  in  common," 
and  *^  from  and  immediately  after  the  decease  of  the  sur- 
vivor of  his  daughters,  in  trust  for  all  and  every  the 
child  and  children  of  the  bodies  or  body  of  the  survivors 
or  survivor  of  his  daughters  lawfully  to  be  begotten, 
such  children  taking,  per  stirpes  and  not  per  capita^  the 
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shares  of  the  rents  and  profits  whereof  their  respeodve 
parents  will,  if  living,  be  entitled,  under  this  will,"  the 
words  *^  survivors  or  survivor,"  in  the  phrase  ^*  children 
of  the  bodies  or  body  of  the  survivors  or  survivor,"  must 
mean  **  others  "  or  <^  other : "  for  if  they  do  not  receive 
that  construction^  it  would  follow  that,  as  Mrs.  Craafiird 
never  was  a  surviving  daughter,  her  children  could  not 
take,  upon  the  death  of  Mrs«  Moreton  and  Lady  Winter^ 
ton  without  issue,  the  shares  given  to  those  two  ladies  for 
life*  But  it  clearly  was  the  intention  of  the  testator 
that,  in  that  event,  the  issue  of  Mrs.  Cranafurd  were  to 
take ;  and  the  fund  was  not  to  go  over  to  the  nephews, 
unless  there  was  a  failure  of  issue  of  all  the  daughters. 
Since,  then,  the  words  *^  survivors  or  survivor"  must  be 
read  ^^  others  or  other"  in  the  gift  by  way  of  remainder 
to  the  children  of  the  surviving  daughters,  they  should 
receive  the  same  construction  in  the  gift  of  the  share  of 
a  daughter  dying  without  issue  to  the  ^'  survivors  or 
survivor"  of  the  daughters ;  and  the  children  of  Mrs. 
Crawftard  would,  upon  the  death  of  Mrs.  Moreton^  be> 
come  entitled  to  that  moiety  of  the  income  of  Mrs.  JUorv- 
toifs  share,  which  their  mother,  if  alive,  would  have 
unquestionably  taken.  It  was  apparent  that,  throughout 
the  whole  of  the  will,  the  testator  used  indiscriminately 
the  phrases  ^'  survivors  or  survivor,"  and  ^<  others  or 
other." 


On  the  other  hand,  the  Plaintiffs  contended,  that,  on 
the  death  of  Mrs.  Moreton  without  issue,  the  income  of 
the  whole  of  her  share  went,  according  to  the  words  of 
the  will,  to  *'  tlie  survivors  or  survivor;"  that  is,  to  Lady 
Winterton^  who  was  then  the  sole  surviving  daughter  of 
the  testator :  and  there  was  no  reason  for  departing  from 
the  natural  and  proper  meaning  of  the  words.  On  the 
contrary,  it  was  clear  that  the  testator  did  not  mean  that 
any  part  of  the  share  of  a  daughter  dying  without  issue 

should 
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ibauld  go  to  the  children  of  a  danghter,  so  long  as  any        1830. 

of  his  daaghters  lived ;  for  the  gift  to  the  children  was    -1     - 

only  **  after  the  decease  of  the  survivor  of  his  daughters."     _    v. 

If,  in  order  to  accomplish  the  general  intention  of  the 

testator,  it  were  necessary,  in  the  clause  which  followed, 

to  give  to  the  words  •*  survivors  or  survivor*'  the  sense 

of*  others  or  other/'  it  did  not  follow  that  they  ought 

to  receive  the  same  construction  in  a  preceding  part 

of  the  will ;  especially  as  it  was  apparent  on  the  face  of 

the  instrument,  that  the  testator  distinguished  between 

"  survivors  or  survivor  '*  and  "  others  or  other/* 

The  counsel  for  the  nephews  contended,  that,  in  the 
event  of  Lady  Wtnierton's  death  without  issue,  they 
would  be  entitled  to  take  the  whole  of  the  shares  of  her 
Ladyship  and  Mrs.  Moreton^  to  the  exclusion  of  the 
children  of  Mrs.  Crawfturd,  because  these  children  did 
not  come  within  the  description  of  *^  children  of  the 
bodies  or  body  of  the  survivors  or  survivor  of  the  testa- 
tor's daughters;''  and  the  words  **  survivors  or  survivor" 
ought  there  to  be  read  literally,  and  were  not  to  be  con- 
sidered as  synonymous  with  <*  others  or  other."  But 
ultimately  they  withdrew  from  the  argument,  on  the 
ground  that  it  was  premature  to  discuss  this  question 
while  Lady  Winterton  was  alive. 

The  Master  of  the  Rolls. 

In  order  to  efi*ectuate  the  intention  of  the  testator,  the 
Court  sometimes  gives  to  the  word  *^  survivors"  the  sense 
of  **  others."  Here  the  expressions  of  the  testator  are  too 
precise  to  impute  to  him  such  an  intention  ;  and  the  sur- 
vivors are  to  take  as  tenants  in  common  for  life  for  their 
separate  use,  which  is  wholly  inconsistent  with  the  notion 
that  the  testator  meant  that  the  children  of  a  deceased 
daughter  should,  as  to  this  third  share,  stand  in  the  place 
of  their  parent 
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It  is  true  that^  in  the  gift  over  after  the  death  of  the 
surviving  daughter  to  the  children  of  the  survivors  or 
survivor,  the  words  survivors  or  survivor  may  receive  a 
more  enlarged  meaning,  (a)  The  intention  of  the  testator 
appears  to  have  been,  that  no  part  of  his  real  estate  should 
go  over  to  his  nephews,  except  in  the  event  of  the  failure 
of  issue  of  all  his  three  daughters;  and  this  inteDtion 
would  be  defeated,  if,  upon  the  death  of  Lady.  Wintertm 
without  issue,  which  is  stated  to  be  a  probable  event, 
the  children  of  the  deceased  sister  were  excluded.  This 
question  cannot,  however,  be  decided  during  Lady  JVwr- 
tertorCs  life ;  and  all  that  can  now  be  done  is  to  dedare 
that  Lady  Winterton  is  entitled  for  life,  to  her  separate 
use,  to  the  one  third  share  of  the  real  estate  which  by  the 
will  was  given  to  her  sister,  Louisa  Moreton. 


(a)  See  Wilmot  y.  Wiimoi, 
8  Vet,  10.  Dandson  y,  IkUUu, 
14  Fe»,  578.     Crowder  v.  SUme^ 


5  Ruuell,  2S5.  MUtom  v.  Awdry, 
5  Fa.  465.  Doe  ▼.  WamtBrigU^ 
S  Term  Rep,  427. 
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March  10. 

nnHE  part  of  the  will  ofDv.Breedon^  on  which  the  ques-  a  testator  de- 

"*"   tion  in  tlie  cause  arose,  was  in  the  following  words :  ^^^  * '"™  ^ 

*^  hw  two  sons, 

—  '*  And  I  give  and  bequeath  unto  my  dear  sons  Charles  with  permi»- 
and  William  Breedon  (except  as  hereinafter  excepted),  "^ji^  certain 
my  waggons,  carts,  horses,  farming  stock,  hay,  com,  penon8,if  they 
&c  at  Bere  Court  of  Flamer  Farm^  or  any  other  place  in  per:  but  if  it 
the  parish  of  Pangboum^  conditionally,  that  all  horses  or  **'?"*^  "Si.** 
any  horse  or  mare  whieh  shall  have  been  in  my  service,  queathed  it» 

and  are  more  than  fourteen  years  old,  shall  never  be  ^©"'^he^.e- 

''  '  cease  of  either 

disposed  of,  nor  put  to  any  harder  work  than  harrowing  of  his  sons,  to 
light  land,  or  drawing  very  light  cart  loads,  or  if  lame  or  ^jdlJ^J^* 
broken-winded,  not  to  be  used  at  all,  but  to   be  well  that,  after  the 
kept  and  taken  care  of  in  meadows  and  straw  yards ;  i^  should  be  * 
and  during  such  time  I  desire  that  four  shillings  a  week  "^^^j  *"j!  ^.^® 
shall  be  paid  by  Charles  and  William  Breedon  to  an  aged  equally  be- 
man,  of  good  character,  for  looking  after  tlie  said  horses.  ^]J[mj°  '^*f  k* 
I  also  give  and  bequeath  to  the  said  Charles  and  William  sons :  Held, 

Breedon  the  farm  called  Flowers^  includinfi^  Brook.  Fur^  .^Z  »L?^«i. 

'  o  '  sons  were  only 

Umgy  Herridge's  Landj  Woods^  and  Bere  Leys^  with  per-  joint  tenanu 
mission  for  them  to  dispose  of  the  said  farm  to  my  son  power  of  sale* 

John  Symonds  Breedon^  or  next  person  in  possession  of     That  they 

^  ,     could  make  a 

the  manor  of  Pangboum  and  estate  of  Bere  Courts  if  good  title,  and 

they  think  proper  to  do  so  ;  but  advise  them  to  be  very  !*▼«  discharges 
cautious  and  circumspect  in  this  matter,  and  to  make  chase  money; 
due  provision  for  the  fulfilment  of  the  above  condition  ^greioint*^ 

respecting  the  aged  horses  by  the  purchaser  of  the  said  tenants  for 

t  .  ^  .  .         n  life  of  the 

property ;  and  in  case  my  son,  or  next  in  possession  of  purchase 

the  said  manor,  should  not  agree  to  purchase  the  same,  ™oney>  «nd 

and  my  said  sons  Charles  and  William  should  wish  to  death  of  the 

let  the  said  farm,  they  may  do  so,  subject  to  the  same  ^^'^^m^T'    i 

restrictions.     And  if  the  said  farm  should  not  be  sold,  I  to  their 

E  e  8  bequeath  ""^^"^ 
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bequeath  the  same,  after  the  decease  of  either  of  my  said 
sons,  to  the  survivor ;  and  after  the  decease  of  both,  to 
be  sold  by  auction,  and  the  purchase  money  thereof  to 
be  equally  shared  between  the  children  of  the  said 
Charles  and  William  /  and  if  they  or  neither  of  them 
shall  not  have  left  any  child  or  children,  then  to  be 
shared  equally  between  the  daughters  of /ii^ifry  Breedanj 
Elizabeth  Htdme^  and  Jane  Breedon^  if  she  should  have 
any." 

The  testator's  sons  Charles  and  William  entered  into 
a  contract  with  their  brother,  John  Symonds  Breedon^  fbr 
the  sale  to  him  of  the  farm  called  Fhncersj  including  the 
other  lands  therewith  connected  by  the  will,  subject  to 
the  condition  as  to  keeping  the  aged  horses;  and  the 
bill  was  filed  by  them  for  the  specific  performance  of  this 
contract. 

Two  questions  were  made:  first,  whether  Charles  and 
William  could  give  a  sufiicient  discharge  for  the  pur- 
chase money ;  and  secondly,  what  interest  the  parties 
would  respectively  take  in  that  purchase  money. 


Mr.  Pemberton  and  Mr.  BeUasiSy  for  the  Plaintifls. 

A  testator  may  give  a  fee  either  by  words  of  express 
limitation,  or  by  manifesting  his  intention  to  devise  the 
lands  for  a  purpose  which  requires  that  the  devisees 
should  have  the  fee.  Here  the  property  is  devised  to 
Charles  and  William^  and  they  are  to  dispose  of  it :  the 
testator,  therefore,  must  have  meant  them  to  take  the 
fee.  If  they  take  the  fee,  they  take  it  beneficially ;  for 
there  are  no  words  to  limit  or  control  the  devise  to 
them,  or  to  make  them  trustees  for  others,  except  in  the 
event  of  the  farm  not  being  sold.  The  limitations  over 
to  the  children  of  Charles  Breedon  and  William  Breedon^ 

and 


CASES  IN  CHANCERY, 

and  to  the  daughters  of  Henry  Breeden^  Elizabeth  Htdme^ 
and  Jane  Breedon^  are  only  ^^  if  the  fiirm  should  not  be 
sold : ''  if  the  farm  is  sold  by  WiUiam  and  Charles^  there 
is  no  gift  of  any  interest  in  the  purchase  monqr  to  those 
children  or  daughters.  It  may  be  said  that  such  a  dii- 
position  of  property  is  somewhat  singular.  It  is,  how- 
ever, the  disposition  contained  in  this  will;  and  the 
testator  may  have  adopted  it  from  an  anxious  desire  that 
these  particular  lauds  should  be  sold  to  the  person  in 
possession  of  the  manor  of  Pangbaum  and  the  family 
estate.  The  gift  of  the  purchase  money  to  Charles  and 
William^  if  the  sale  took  place  during  thdr  lives,  was  a 
premium  to  induce  them  to  sell. 
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If  Charles  and  William  take  the  absolute  beoeficild 
interest  in  the  lands  in  the  event  of  their  selling  them,  it 
is  dear  that  there  can  be  no  objecUon  to  the  dde.  Bst 
even  if  they  do  not  take  the  absolute  beneficial  interest, 
and  if  they  are  to  be  considered  as  mere  tenants  for  life, 
widi  a  power  to  sell,  still  it  is  plain  that  the  testator  in- 
tended that  they  should  have  an  immediate  power  of 
sale ;  and  as  infants  and  persons  not  in  esse  were  to  be 
interested  in  the  purchase  money,  it  must  be  inferred, 
according  to  SmDorsby  v.  Lacy  (a),  that  Charles  and 
WiUiam  were  to  have  power  to  grant  receipts  for  the 
purchase  money.  In  either  way,  therefore,  they  can 
make  a  good  tide  to  die  purchaser. 


Mr.  Bickerstethy  for  the  Purdiaser. 

The  testator  has  not  given  Charles  and  William  the 
fee  by  words  of  legal  limitadon :  he  has  given  them 
only  an  estate  for  life,  with  a  power  of  selling  the  pro- 
perty  to  certain  persons  :  and  there  is  no  purpose 
expressed  in  the  will,  which  requires  that  they  should 

take 

(a)  4  Mad.  142.  See  also  699.  Lavender  y.  Sianton, 
Loran  v.   WUtskirej  5  Swanston,      6  Madd.  46. 
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take  more  than  an  estate  for  life,  with  a  power  of  sale. 
If  they  do  not  take  the  legal  fee,  there  is  no  pretext  for 
saying  that  they  are  entitled  absolutely  to  the  parchase 
money ;  and  even  if  the  legal  fee  were  in  them,  they 
would  be  merely  tenants  for  life  of  the  purchase  money, 
with  remainders  over,  in  the  same  manner  as  if  the  lands 
had  not  been  sold  till  after  the  death  of  the  survivor.  It 
would  be  absurd  to  suppose  that  the  testator  meant  that 
the  tenants  for  life  should  take  the  purchase  money  ab- 
solutely, if  they  exercised  the  power  of  sale,  when  it  is 
clear  they  were  not  to  take  it,  if  the  sale  did  not  happen 
till  after  their  death;  in  other  words,  that  their  title 
to  the  purchase  money  should  depend  on  their  own 
pleasure.  If  the  object  of  the  testator  had  been  to  secure 
the  union  of  these  lands  with  the  family  estate,  he  could 
easily  have  made  it  imperative  on  Charles  and  WtUiam  to 
sell  them  to  the  person  in  possession  of  the  manor  of 
Pangbowm  and  the  Bere  Court  property. 


Thus,  the  Plaintiffi  are  merely  tenants  for  life,  with  a 
power  of  sale :  there  is  no  authority  to  them  to  sign 
receipts  for  the  purchase  money ;  and  in  that  purchase 
money  infants  and  persons  not  in  esse  are  or  may  be 
interested :  the  Plaintiffs,  therefore^  cannot  give  the  par- 
chaser  a  secure  title.* 

Mr.  Rolfe  and  Mr.  J.  RusseU,  for  other  Defendants. 

The  Master  of  the  Rolls. 

The  words  of  the  will  import  an  absolute  power  of 
sal^  if  Charles  and  William  so  think  fit,  to  the  persons 

described 


*  The  doctrine  on  this  subject  is  stated,  and  the  authorities  col- 
lectedy  in  Svgden^B  Law  of  Vendors  and  Purchasers,  page  49S* 
9th  edition. 
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in  the  will;  and  consequently  Charles  and 
William  are  capable  of  giving  an  effectual  discharge  for 
the  purchase  money. 

It  being  in  the  option  of  Charles  and  WiUiam  whether 

they  would  or  not  make  sale  of  the  estate,  it  is  not  to  be 

intended  that  the  testator  meant  that,  if  they  thought  fit 

to  sell  the  estate,  they  should  become  entitled  to  the  pur«» 

chase  money  for  their  own  use ;  but  that,  if  they  did  not 

sell  the  estate,  they  should  take  only  a  limited  interest 

in  it    The  rational  construction  is,  that  all  parties  were 

to  take  the  same  interest  in  the  produce  of  the  estate,  if 

sold  by  them,  as  is  expressly  limited  if  the  sale  by  Charles 

and  WiUiam  did  not  take  place.     Charles  and  WiUiant 

ivill,  therefore,  be  only  joint  tenants  for  life  of  the  pur^ 

chase  money,   with  benefit  of  survivorship;   with  re* 

mainders  over,  according  to  the  provisions  contained  in 

the  will,  in  case  the  estate  was  not  sold  by  them* 
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ISSO. 


ROU.S.  COCKERELL  v.  CHOLMELEY. 

March  17. 

A  court  of       npHE  instruments  and  transactions,  out  of  which  this 
equity  relieves     ■        .  i   .  «       «  t         i 

against  a  d&-  uit  arose,  are  stated  in  3  Mussell^  565.»  where  toe 

fective  execu-  judgment  of  Lord  Eldon^  on  the  cause  shown  against 

er,  only  when    dissolving  the  injunction,  b  reported. 

the  defect 

consists  in  the 

want  of  some        The  letters  between  Sir  H.  C.  Englefield  and  the  pur- 

in  the  manner   chaser,  which  had  been  laid  before  Lord  EUon^  and 

of  execution ;    introduced  into  the  record  by  amendment,  were  proved; 
and  It  will  re-  ,    ,  ,        "^ ,  ,        .      *^ 

form  a  deed      and  U)e  cause  was  now  brought  on  to  a  heanng. 

where  the  in- 
tention of  the 

Pf '^J'  T""        Mr.  Pemberion  and  Mn  CockereU^  for  the  Phiuitifl&. 

uULeH  oy  mc 

drawer,  but  The 

will  not  cor- 
rect an  error  in  an  instrument  occasioned  by  the  ignorance  of  the  parties  in  matter 
of  law. 

In  order  to  work  coBfirmation,  the  party  said  to  confirm  must  know  the  law  as 
well  as  the  fact. 

Where  judgment  had  been  given  at  law,  that  a  power  of  sale  had  not  been  well 
executed,  the  Defendants  at  law,  claiming  under  the  alleged  execution  of  thepoverj 
filed  a  bill  in  equity  to  have  the  defect  in  the  execution  of  the  power  supplied,  and 
the  instrument,  by  which  it  had  been  executed,  rectified ;  and  tney  at  the  same  time 
prosecuted  a  writ  of  error  on  the  judgment :  the  suit  in  equity  having  been  brought  to 
a  hearins.  Held, 

That  uie  Plaintifis  in  equity  were  bound  to  elect  either  to  have  the  bill  dismissed 
or  to  abandon  the  writ  of  error. 

Lands  were  devised  to  a  trustee  and  his  heirs,  to  the  use  of  A,  for  life,  without 
impeachment  of  waste,  with  divers  remainders  over;  and  a  power  was  given  to  the 
trustee,  with  the  consent  of  the  tenant  for  life  in  possession,  to  sell  the  property  or 
any  part  of  it,  and  to  lay  out  the  money  in  the  purchase  of  other  lands  to  be  settled 
to  the  same  uses,  and  in  the  meantime,  to  invest  it  in  the  public  funds,  and,  for  the 
purposes  of  such  sale,  to  revoke  the  original  uses,  and  appoint  new  uses.  A  con- 
tract was  entered  into  for  the  sale  of  the  estate  for  13,400/.,  exclusive  of  the  timber, 
which  was  to  be  taken  at  a  valuation ;  and,  it  being  conceived  that  the  tenant  for 
life,  without  impeachment  of  waste,  was  entitled  to  receive  for  his  own  benefit  the 
amount  of  the  valuation  of  the  timber,  a  deed  was  executed,  by  which  be,  in  con- 
sideration of  9446/.,  conveyed  the  timber  to  the  purchaser,  and  the  trustee,  in  cod- 
aideration  of  15,400/.,  conveyed  the  land  exclusive  of  the  timber.  Many  years 
afterwards,  the  tenant  for  life,  being  advised,  that  he  was  not  entitled  to  the  amount 
of  the  valuation  of  the  timber,  transferred  to  the  trustee  as  much  3  per  cent  stodc 
as  2448/.  would  have  produced  at  the  time  of  the  sale.  After  the  death  of  ^-y  the 
next  remainder-man,  though  he  had  concurred  in  proceedings,  in  which  the  fund  pro- 
duced by  the  sale  was  treated  as  applicable  to  the  purposes  of  the  testator's  will, 
brought  a  writ  of  formedon,  and  obtained  judgment,  on  the  ground  that  the  power 
of  sate  was  not  well  executed :  iHeld, 

That  a  court  of  equity  could  not  reliere  against  that  judgment 


COCKERSLL 
V. 
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The  questions  to  be  considered  resolve  themselves        1880. 
diiefly  into  two :  first)  what  was  the  real  character  of  the 
sale  in  1783,  now  sought  to  be  defeated  ?  and,  secondly, 
what  is  the  effect  of  the  subsequent  transactions,  and    Cholmelbt. 
especially  of  the  proceedings  in  the  year  1 806,  in  giving 
validity  to  that  sale  ? 

Upon  the  first  point  it  is  observable,  that,  by  Sir  H. 
BaglefM^  will,  no  personal  confidence  was  reposed  in 
the  trustees ;  '  the  powers  were  not  confined  to  them 
as  individuals,   but  were  extended  to  their  heirs.     No 
re-investment  of  the  produce  of  the  sales  was  to  be  mad,e, 
unless  with  the  concurrence  of  the  tenant  for  life,  to 
whom  an  option  was  left  of  treating  that  produce  either 
as  personal  or  as  real  estate ;  it  being  simply  the  duty  of 
the  trustees  to  see  that  an  adequate  price  was  obtained. 
That  furnishes  decisive  evidence  of  the  testator's  inten* 
tioD,  that  every  thing  should  depend  upon  the  pleasure 
of  the  person  beneficially  entitled.     The  negociation  in 
1782  for  the  purchase  of  Whiie  Knights^  was  carried  on 
exdusively  by  MartirCs  agent  on  the  one  hand,  and  by 
Sir  H.  C.  Englefieldj  the  then  tenant  for  life,  on  the  other, 
without  the  intervention  of  the  trustees.     The  contract  in 
which  the  treaty  terminated,  and  which  is  recited  in  the 
deed  of  178 S,  purported  to  be  for  a  conveyance  of  the 
land  by  the  trustees,  and  of  the  timber  by  the  tenant  for 
life.    In  truth,  however,  there  was  but  one  sale,  and  the 
whole  formed  a  single  and  entire  transaction.     If,  indeed, 
any  doubt  could  remain  as  to  the  real  nature  of  the  trans« 
action,  that  doubt  would  be  set  at  rest  by  referring  to  the 
correspondence  which  formed  the  basis  of  the  contract. 
The  letters  constitute  a  complete  agreement  in  writing, 
made  up  of  proposal  on  the  one  side,  and  acceptance 
on  the  other;  and  they  at  once  supply  materials  for 
correcting  the  erroneous  recital  in  the  subsequent  con- 
veyance, and  for  explaining  and  getting  rid  of  the 

difiiculty 
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Rolls.  COCKERELL  ».  CHOLMELEY. 

March  17. 

A  court  of  riiHE  instruments  and  transactions,  out  of  which  this 

equity  relieves  ■        .                                  i   .          «       „                i          i 

against  a  de-  uit  arose,  are  stated  m  3  EusseUf  565.,  where  tbe 


fective  ««^-  judgment  of  Lord  Eldon^  on  the  cause  shown  agun&t 

er,  only  when    dissolving  the  injunction,  is  reported. 

the  defect 

consists  in  the 

want  of  some        The  letters  between  Sir  H.  C.  Englefield  and  the  pur- 

in  the  manner   chaser,  which  had  been  laid  before  Lord  Eldon,  and 
of  execution ;    introduced  into  the  record  by  amendment,  were  proved ; 

and  It  will  re-  "  .       "^ 

form  a  deed      and  the  cause  was  now  brought  on  to  a  hearmg. 
where  the  in- 
tention of  the 

pwties  is  mis-        jj y.  Pemberton  and  Mr-  CockereU^  for  the  Plaintife 
takea  by  the  ^ 

drawer,  but  The 

will  not  cor- 
rect an  error  in  an  instrument  occasioned  by  the  ignorance  of  the  parties  in  matter 
of  law. 

In  order  to  work  confirmation,  the  party  said  to  confirm  must  know  the  law  as 
well  as  the  fact. 

Where  judgment  had  been  given  at  law,  that  a  power  of  sale  had  not  been  w^ 
executed,  the  Defendants  at  law,  claiming  under  the  alleged  execution  of  the  power, 
filed  a  bill  in  equity  to  have  the  defect  in  the  execution  of  the  power  suppli^,  and 
the  instrument,  by  which  it  had  been  executed,  rectified ;  and  ttiey  at  the  same  time 
prosecuted  a  writ  of  error  on  the  judgment :  the  suit  in  equity  having  been  brought  to 
a  bearine.  Held, 

That  toe  Plaintifis  in  equity  were  bound  to  elect  either  to  have  the  bill  dismissed 
or  to  abandon  the  writ  of  error. 

Lands  were  devised  to  a  trustee  and  his  heirs,  to  the  use  of  A.  for  life,  without 
impeachment  of  waste,  with  divers  remainders  over;  and  a  power  was  g^ven  to  the 
trustee,  with  the  consent  of  the  tenant  for  life  in  possession,  to  sell  the  property  or 
any  part  of  it,  and  to  lay  out  the  money  in  the  purchase  of  other  lands  to  be  setded 
to  the  same  uses,  and  in  the  meantime,  to  invest  it  in  the  public  funds,  and,  for  the 
purposes  of  such  sale,  to  revoke  the  original  uses,  and  appoint  new  uses.  A  con- 
tract was  entered  into  for  the  sale  of  the  estate  for  13,400/.,  exclusive  of  the  timber, 
which  was  to  be  taken  at  a  valuation ;  and,  it  being  conceived  that  the  tenant  for 
life,  without  impeachment  of  waste,  was  entitled  to  receive  for  his  own  benefit  tbe 
amount  of  the  valuation  of  the  timber,  a  deed  was  executed,  by  which  he,  in  coo- 
sideration  of  2448/.,  conveyed  the  tinil)er  to  the  purchaser,  and  the  trustee,  in  con- 
sideration of  13,400/.,  conveyed  the  land  exclusive  of  the  timber.  Many  years 
afterwards,  the  tenant  for  life,  being  advised,  that  he  was  not  entitled  to  tbe  amount 
of  the  valuation  of  the  timber,  transferred  to  the  trustee  as  much  5  per  cent,  stock 
as  2448/.  would  have  produced  at  the  time  of  the  sale.  After  the  death  of  J.,  tbe 
next  remainder-man,  though  he  had  concurred  in  proceedings,  in  which  the  fund  pro- 
duced by  the  sale  was  treated  as  applicable  to  the  purposes  of  the  testatoi^s  will, 
brought  a  writ  of  formedon,  and  obtained  judgment,  on  the  ground  that  the  power 
of  sale  was  not  well  executed:  iHeld, 

That  a  court  of  equity  could  not  reliere  against  that  judgmenti 
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The  questions  to  be  considered  resolve  themselves        18S0. 
diieflj  into  two :  first,  what  was  the  real  character  of  the 
sale  in  178S,  now  sought  to  be  defeated  ?  and,  secondly, 
what  is  the  effect  of  the  subsequent  transactions,  and    Cholkelit. 
especially  of  the  proceedings  in  the  year  1806,  in  giving 
validity  to  that  sale  ? 

Upon  the  first  point  it  is  observable,  that,  by  Sir  H. 
EnglefidJCs  will,  no  personal  confidence  was  reposed  in 
the  trustees ;  *  the  powers  were  not  confined  to  them 
as  individuals,   but  were  extended  to  their  heirs.     No 
re-investment  of  the  produce  of  the  sales  was  to  be  mad^e, 
unless  with  the  concurrence  of  the  tenant  for  life^  to 
whom  an  option  was  left  of  treating  that  produce  either 
as  personal  or  as  real  estate ;  it  being  simply  the  duty  of 
the  trustees  to  see  that  an  adequate  price  was  obtained. 
That  furnishes  decisive  evidence  of  the  testator's  inten* 
tion,  that  every  thing  should  depend  upon  the  pleasure 
of  the  person  beneficially  entitled.     The  negociation  in 
1782  for  tlie  purchase  of  White  Knights^  was  carried  on 
exclusively  by  Martinis  agent  on  the  one  hand,  and  by 
Sir  H.  C.  Englefieldy  the  then  tenant  for  life,  on  the  other, 
without  the  intervention  of  the  trustees.     The  contract  in 
which  the  treaty  terminated,  and  which  is  recited  in  the 
deed  of  1783,  purported  to  be  for  a  conveyance  of  the 
land  by  the  trustees,  and  of  the  timber  by  the  tenant  for 
life.    In  truth,  however,  there  was  but  one  sale,  and  the 
whole  formed  a  single  and  entire  transaction.     I^  indeed, 
sny  doubt  could  remain  as  to  the  real  nature  of  the  trans« 
action,  that  doubt  would  be  set  at  rest  by  referring  to  the 
correspondence  which  formed  the  basis  of  the  contract. 
The  letters  constitute  a  complete  agreement  in  writing, 
made  up  of  proposal  on  the  one  side,  and  acceptance 
on  the  other;  and  they  at  once  supply  materials  for 
correcting  the  erroneous  recital  in  the  subsequent  con- 
veyance, and  for  explaining  and  getting  rid  of  the 

difiiculty 
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]  830.  the  valuation  of  the  timber,  transferred  to  Lord  Cadogan 

*      -  '  ^  the  sum  of  3631/.  4^.   3  percent,  consolidated  Biok 

9.  annuities,  being  the  amount  of  stock  which  2448/.  would 

Cholmeuit.  Yi^yQ  purchased  at  the  time  of  the  sale. 

Sir  Henry  C  Englefield  died  without  issue  in  1822 ; 
and  thereupon  the  Defendant  became  entitled  as  next  in 
remainder  in  tail,  under  the  will  of  Sir  Henry  EnglffieidCs 
father,  to  the  White  Knights  estate,  or  to  the  lands  or  stock 
which  should  be  purchased  with  the  price  of  the  estate. 
The  Defendant  was,  during  the  life  of  Sir  Henry  Engle^ 
Jield^  aware  of  the  fact  that  Sir  Henry  Englefield  had 
received  the  price  of  the  timber,  and  hod  afterwards 
returned  it  to  Lord  Cadogan  /  and,  upon  applicatioa 
made  to  parliament  by  Sir  Henry  Englefield  for  authority 
to  employ  part  of  the  purchase  money  of  the  White 
Knights  estate  for  some  general  purpose  under  his  father's 
will,  which  had  devised  other  considerable  estates  to  the 
same  uses,  the  Defendant  had  notice  of  die  application, 
as  next  in  remainder  to  Sir  Henry  Englefield^  and  did  not 
oppose  it. 

After  the  death  of  Sir  Byam  Martin^  the  Duke  of 
Marlborough  became  the  purchaser  of  the  White  Knights 
estate,  and,  having  greatly  improved  it,  he  mortgaged  it 
to  the  Plaintiffs,  Sir  Charles  Cockerel^  and  Henry  Trails 
for  a  sum  of  50,000/.  Under  a  power  of  sale,  contained 
in  Jtheir  mortgage  deed,  the  estate  was  subsequently  put 
up  to  auction,  and  purchased  by  Sir  Charles  Blount  at 
a  sum  of  36,000/. ;  and  he,  together  with  the  Duke  of 
Marlborough  and  his  trustee,  have  joined  as  Plaintiffi 
with  Sir  Charles  CockereU  and  Henry  Trail  in  this  suit. 

In  Michaelmas  Term  1823,  the  Defendant  brought  a 
writ  otformedon  in  the  Court  of  Common  Pleas  to  re- 
cover the  White  Knights  property,  upon  the  ground  that 

the 
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tbe  power  of  sole  under  the  will  of  Sir  Henry  Efiglefkl£s  i  S  so. 

fiuber  was  not  duly  executed;  and  the  judgment  of  that  ^  — v-"  ^ 

Court  was  in  his  favour.*     Upon  a  writ  of  error  to  the  ^9. 

£zchequer  Chamber^  this  judgment  was  affirmed,  and  CaoufSLzr. 
a  writ  of  error  from  the  Exchequer  Chamber  to  the 
House  of  Lords  is  still  dq>ending. 

« 

The  present  bill  was  filed  to  restrain  the  Defendant 
from  proceeding  at  law  under  the  judgment  which  he 
had  obtained  in  the  Common  Pleas;  to  have  the  be- 
nefit of  the  contract  made  by  Sir  Henry  Efiglefield  with 
Sir  .E^m  Afar^m  in  1788;  to  have  the  defect  in  the 
execution  of  the  power  supplied ;  and  to  have  the  inden- 
ture of  the  12lh  of  May  178S  reformed  and  amended, 
and  made  conformable  to  the  contract. 

At  the  opening  of  the  causey  it  was  insisted  for  the 
Defendant  that  the  PlainU£&  could  not  proceed  at  law 
and  in  equity  at  the  same  time,  and  that  they  must  either 
abandon  their  writ  of  error  in  the  House  of  Lords,  or 
dismiss  the  present  bilL  I  was  of  that  opinion;  and  the 
Plainti£&  undertook  to  abandon  the  writ  of  erron 

The  Plaintiffs  have  given  in  evidence  a  very  long  cor- 
respondence between  the  agent  of  Sir  Byam  Martin  and 
Sir  Henry  Englffidd  prior  to  the  indenture  of  the  12th 
oi  May  1823,  for  the  purpose  of  proving  that  by  such 
correspondence  a  contract  in  writing  had  been  perfected 
between  Sir  Byam  Martin  and  Sir  Henry  Englffield  for 
the  purchase  of  the  estate  and  timber  from  the  latter.  It 
appears  to  me  that  this  correspondence  did  not  contain  a 
proposal  and  acceptance  of  all  tlie  terms  of  the  contract; 
bat  it  proves  that,  in  the  treaty,  Sir  Hetiry  Englefield  dealt 
as  the  owner  both  of  land  and  timber. 

This 

*  This  case  is  reported  in  3  Bxjigkam^  237.  under  the  naine  of 
CkdmeUy  v.  Paxtan, 
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1830.  This  is  one  of  the  most  unfortunate  cases  tfaate?er 

p      '  occurred  in  a  court  of  justice.     The  parties  concerned 

9.  in  the  transaction  complained  of,  acted  with  the  most 

Choucbut.  p^yfg^^  fairness  and  integrity,  and,  after  an  enjoyment  has 
been  had  under  it  of  nearly  half  a  century,  and  aiier  a 
transmission  of  interests  to  other  persons,  and  great  im- 
provements, so  that  the  property  has  become  more  than 
doubled  in  value,  it  is  sought  to  be  recovered  upon  the 
restoration  only  of  the  original  price.  And  it  must  be 
observed  that  the  transaction  at  the  time  worked  no  in- 
jury to  the  defendant.  It  is  not  pretended  that  full 
justice  was  not  done  to  his  contingent  interest  in  the 
price  paid;  and  where  all  was  just  in  substance^  be 
comes  into  court  and  claims  the  property  upon  a  mere 
mistake  of  form.  But  the  law  is  with  him ;  and  in  the 
exercise  of  the  jurisdiction  of  a  court  of  equity,  I  am 
fettered  by  precedent 

The  Plaintiffs  call  upon  this  Court  to  supply  the  de- 
fect in  the  execution  of  the  power,  or  to  reform  and 
amend  the  deed  of  the  12th  of  May  1783.    A  court  of 
equity  will,  in  favour  of  persons  standing  in  the  situation 
of  the  Plaintiffs,  supply  a  defect  in  the  execution  of  a 
power  which  consists  in  the  want  of  some  circumstance 
required  in  the  manner  of  execution,  as  the  want  of  a 
seal,  or  of  a  sufficient  number  of  witnesses,  or  where  it 
has  been  exercised  by  a  deed  instead  of  a  will.    But 
here  it  is  at  law  decided,  that  there  was  no  power  in  the 
trustees  to  sell  the  land  without  the  growing  timber,  and 
there  is  no  execution  by  the  trustees  of  the  power  to  sell 
the  land  with  the  growing  timber;  and  I  find  no  autho* 
rity  which  applies  to  this  case. 

With  respect  to  the  reformation  of  the  deed,  it  is  true 
that  a  court  of  equity  will,  in  favour  of  persons  standing 
in  the  situation  of  the  Plaintiffi,  relieve  against  a  deed, 

wbicb, 
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which,  by  mistake  of  the  drawer,  does  not  effectuate  the        1880. 

real  intention  of  the  parties.    But  can  it  be  said  that  the    ^'    -  " 

drawer  of  this  deed  has  mistaken  the  real  intention  of  «. 

the  parties  ?    Can  it  be  said,  that  it  was  not  the  real    ^ho"""*"^* 

intention  of  Sir  Henry  Englefield  to  convey  the  timber, 

and  to  receive  the  price,  when  he  did  actually  convey 

the  timber,  and  did  receive  the  money,  and  retain  it 

for  some  years  ?    Or  can  it  be  said  that  the  trustee  did 

not  mean  to  convey  the  land  alone,  without  the  timber, 

when  he  receives  the  price  of  the  land  alone,  and  permits 

Sir  Henry  Engl^ld  to  receive  the  price  of  the  timber? 

And  on  the  other  hand,  must  it  not  have  been  the  in« 

tention  of  Sir  Bjfam  Martin  to  take  the  timber  by  the 

conveyance  from  Sir  Henry  Englefield,  and  to  take  the 

land  alone  by  the  conveyance  from  the  trustee,  when  he 

paid  to  the  first  the  price  of  the  timber,  and  to  the 

trustee  the  price  of  the  land  only  ? 

It  has  been  argued,  that  the  Defendant,  being  aware 
of  the  facts  of  the  case  in  the  lifetime  of  Sir  Henry 
Engl^ldj  has,  by  his  silence,  and  by  being  a  party  to 
the  application  ta  parliament,  confirmed  the  title  of  the 
Plaintiffi.  In  equity  it  is  considered,  as  good  sense 
requires  it  should  be,  that  no  man  can  be  held  by  any 
act  oF  his  to  confirm  a  tide,  unless  he  was  fully  aware 
at  the  time,  not  only  of  the  fact  upon  which  the  defect 
of  title  depends,  but  of  the  consequence  in  point  of  law ; 
and  here  there  is  no  proof  that  the  Defendant,  at  the 
time  of  the  acts  referred  to,  was  aware  of  the  law  on  the 
subject,  nor  was  it  even  alleged  in  argument. 

• 

Upon  the  whole,  I  know  no  precedent  for  a  decree 
in  favour  of  the  PlaintiSs,  and  consider  myself  bound, 
therefore^  though  reluctandy,  to  dismiss  the  bill;  but, 
in  such  a  case,  it  must,  of  course,  be  without  costs. 

F  f 
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1890. 


Uouj$.  YOUNG  V.  EVEREST; 

Jl^rch  18. 

Where,  upon  a  fXIHE  bill  was  filed  by  a  simple  contract  creditor  of  a 

simple  con-  testator,  for  the  administration  of  the  assets.    An 

tract  creditor,  action  had  been  brought  by  a  specialty  creditor,  who, 

daltycrecfitor  after  the  bill  filed,  was,  upon  the  application  of  theexe- 

»  restrmni^^  cutor,  restrained  from  proceeding  at  law.    The  common 

froin  proceed-  decree  was  made  in  the  cause ;  and  upon  the  Master's 

tion  at  law  report  it  appeared  that  there  was  no  other  specialty  cre- 

and  it  turns  ditor  than  the  PlaintiflT  in  the  action,  and  that  the  assets 

Mast^s  re-      were  not  sufiicient  for  the  payment  of  his  debt. 

port,  that  the 
assets  are  in- 
sufficient to  The  cause  now  coming  on  to  be  heard,  on  farther 

l^tv  creSi^      directions,  Mr.  Temple  appeared  for  the  specialty  cre- 
tors,  the  exe-    ditor,  to  object  to  the  diminution  of  his  fund  by  the 

h?s  coS^out  of  payment  of  costs  to  any  of  the  parties, 
the  assets,  but 

Plaintiff.  ^^'  Barber^  for  the  Plaintiff,  insbted  that  the  specialty 

In  such  a  creditor,  not  being  a  party  to  the  suit,  had  no  right  to 
cialty  creditor,  appear:  if  he  wished  to  be  heard  on  any  point,  it  was  at 
^^^rT  to'th  *     ^^^^  necessary  that  he  should  present  a  petition. 

suit,  may  ap- 
pear at  the 
hearing  on  for-       TAe  MASTER  of  the  RoLLS  held  that,  if  the  spedalty 

wi^out  pi^°*  creditor  bad  a  case  to  make,  depending  upon  any  fact 
sentingapeti-  which  did  not  appear  on  the  Master's  report,  he  coaid 
caseVhich  he  °^^  ^  heard  without  presenting  a  petition,  and  proving 

has  to  make  ^^^  f^^t :  but  if  he  desired  to  take  advantafi[e  of  nothiDg 
depends  only  , 

upon  what  ap-  except  what  was  to  be  found  in  the  report,  a  petition 
f!^e?8^  woi^Jd  be  an  unnecessary  expence,  and  he  had  a  right  to 
port.  be  heard  in  defence  of  his  interest 

Mr.  Temple  then  argued  that,  if  the  costs  of  the  suit  were 

paid  out  of  the  estate^  they  would  in  effect  be  borne  by 

the 
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the  specialty  creditor,  whose  demand  the  assets  were  not 
sufficient  to  pay.  To  him  the  suit  bad  produced  nothing 
but  delay ;  he  had  been  content  to  assert  his  rights  at 
law;  he  had  not  called  for  the  intervention  of  a  court  of 
equity :  why  then  should  he  pay  for  proceedings  alto« 
gether  useless,  which  others  had  instituted  with  a  view 
to  their  own  benefit,  and  to  his  detriment? 


vn 


1880. 


Mr.  Barber  J  contrd. 

The  simple  contract  creditors  had  no  means  of  being 
acquainted,  before  the  institution  of  the  suit,  with  the 
amount  of  the  assets ;  it  is  only  by  the  proceedings  in 
the  Master's  office  that  their  amount  has  been  ascer- 
tained: the  specialty  creditor  has  the  sole  benefit  of 
what  has  been  done;  the  account,  which  has  been 
token,  shows  to  what  funds  he  is  entided ;  and  by  this 
suit  these  funds  are  put  into  his  possession.  In  Lech'- 
mere  y.  Brazier  (a),  the  suit  was  instituted  by  simple 
contract  creditors;  the  assets  turned  out  to  be  in- 
sufficient for  the  payment  of  the  specialty  debts ;  yet 
the  plaintiffs  had  their  costs  out  of  the  fund. 

Mr.  Wood^  for  the  executors,  submitted  that,  as  the 
suit  was  not  collusive,  the  executors  ought  to  have  their 

costs. 

Tie  Master  of  the  Rolls  said,  that,  as  the  suit  did 
not  ajqpear  to  be  collusive,  the  executor  was  entitled  to 
his  costs  out  of  the  assets,  but  was  of  opinion  that  the 
assets  ought  not  to  be  further  diminished  by  the  pay- 
ment of  the  costs  of  the  Plaintiff. 


It  appearing,  however,  that  there  was  a  probability  of 
further  assets  being  realized,  it  was  referred  back  to  the 
Master  to  continue  the  accounts. 

ifl)  li2ttf«.78. 
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1680. 


Haabisow 
CogasAuiD. 


the  witness,  not  merely  to  rebut  the  Plaintiff's  case,  bat 
to  prove  the  defence^ 

Tke  Master  of  the  Rolls  held,  that  the  eYideiioe 
oould  not  be  read. 


positions  are  published,  and 
the  evidence  comes  to  be 
read  in  Court.  Then,  if  the 
party  permits  the  evidence 
to  be  read,  he  thereby  waives 
the  objection  to  the  com- 
petency of  the  witness ;  but, 
if  he  uses  the  first  oppor- 
tunity that  offers,  by  urging 
it  at  the  hearing  before  the 
evidence  is  read,  it  ought  to 
be  admitted  and  to  prevail." 
In    I^e    Charitable    Cor^ 

(a) 9  Atk, 405.  Seetiho Bland 
V.  7^  Arthbishop  of  Armagh, 
S  Bro.  P.  C.  630.  Toml.  edit. 
There  the  ohjection  went,  not 


poration  v.  Sutton  (a),  the 
objection  to  the  competency 
of  a  witness  was  held  to  have 
been  waived  by  **  such  of 
defendants  as  had  cross-exa- 
mined him  and  had  thought 
proper  to  read  his  deposi- 


i» 


tion. 

Sir  John  Leach^  Vice- 
chancellor,  rejected  the  evi- 
dence. 


to  the  competency,  but  to  the 
credibility  of  the  witneawti  sod 
their  depositions  had  been  read 
without  objection. 
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WEST  V.  BERNEY.  (a)  1819. 

Jan.  ST. 

TN  this  case  the  Master  had  reported  that  a  good  title  Learning  as 

was  shewn;  and  exceptions  were  taken  to  the  re-  towhatpow- 

.  '^  .        ^  enofappoinU 

port      The   question   arose   on   the  following  instru*  mentareca- 

ments:-^  P*W«^(^«« 

extineaished 


or  re 


leased. 


Sir  John  Bemeyy  being  seised  in  fee  under  a  settle- 
ment made  in  1789,  conveyed  the  estate  to  the  use  of 
himself  for  life ;  remainder  to  such  one  or  more  of  his 
SODS  as  he  should  appoint;  remainder,  in  de&ult  of  ap« 
pomtment,  to  his  first  and  other  sons  in  tail ;  remainder 
to  himself  in  fee. 

In  181 1,  on  the  occasion  of  the  marriage  of  his  eldest 
soDy  Sir  John  Berney  was  a  party  to  a  deed  of  setde- 
ment,  to  which  the  intended  wife  was  also  a  party,  and 
to  a  fine  and  recovery  levied  and  suffered  in  pursuance 
thereof  whereby  the  estate  was  limited  to  the  use  of  Sir 
John  Bemey  for  life ;  remainder  to  the  use  of  Hanson 
Bemey,  his  eldest  son,  for  life ;  remainder  to  the  first 
and  other  sons  ot  Hanson  Bemey  in  tail,  with  divers  re- 
mmnders  over.  And  in  this  deed  a  power  was  given  to 
the  trustees,  authorizing  them,  at  the  request  of  Sir  John 
Bemey  during  bis  life,  and,  after  his  death,  at  the  re- 
quest of  Hanson  Bemey^  to  sell  the  estate ;  and,  after 
paying  the  incumbrances  to  which  it  was  at  this  time 

subject, 

(a)  The  report  of  this  case,  judgment  in  it  was  the  ground 

which  the  Master  of  the  Rolls  of  the  decision  in  MokUy  v. 

bis  allowed  to  be  extracted  from  Gueti^  which  immediately  fol- 

htt  MSS^  is  inserted  here,  as  the  lows. 

Ff  4 
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1819«       subject,  to  invest  the  produce  in  the  purchase  of  other 
estates  to  be  settled  to  the  same  uses. 

Sir  John  Bemey  had  not  previously  executed  any 
appointment  in  favour  of  his  eldest  son ;  and  a  doubt 
occurring  whether  he  might  not  still  execute  his  ap- 
pointment in  favour  of  any  other  son,  and  so  defeat  the 
settlement,  he,  in  1815,  executed  a  deed  of  appointment 
in  favour  of  the  eldest  son  in  fee,  reciting,  that  it  was  for 
the  purpose  of  confirming  the  marriage  settlement  of 
1811. 

Against  the  title,  it  was  urged  by  Mr.  Preston^  that 
the  power  of  appointment  in  the  deed  of  178d  was 
merely  collateral,  and,  being  for  the  benefit  of  parUcular 
objects,  was  an  interest  in  them,  and  in  the  nature  of  a 
trust  in  Sir  John  Bemey^  and,  therefore,  could  neither 
be  released  nor  extinguished  by  him ;  that  the  power  of 
appointment  remained  in  him,  therefore,  notwithstand- 
ing the  settlement  of  1811;  and  that  it  was  not  well 
executed  by  the  deed  of  1815,  because  the  eldest  son 
mras  not  capable  of  receiving  an  interest  in  the  estate 
inconsistent  with  the  settlement  of  1811.  He  cited 
Co,  Litt.  237  a,  265  &.,  Albany's  case  (a),  and  JDigge/s 
case,  (b) 

Mr.  Sugdenj  who  was  also  against  the  tide,  difiered 
altogether  in  his  argument  from  Mr.  Preston.  He  ad- 
mitted that  the  power  was  extinguished  by  the  settlement 
of  1811 ;  but  insisted  upon  the  form  of  the  pleadings, 
that  a  good  title  could  be  made  only  for  a  certain  term 
of  500  years,  under  which  the  Plaintifis  claimed.  He 
relied  upon  Jlbam^s  case  (a)  and  Digges's  case  (i);  and 
cited  also  Leigh  y.  Winter  {c\  Bird  v.  Christopher  {d)f 

Edwards 

« 

(a)  1  Rep.  1 11.  (c)  Sir  W.  Jonei,  41 1. 

(b)  I  Rep.  175.  Id)  Stileg,  389. 


CASES  IN  CHANCERY.  «8 

JSdwards  y.  Slater  {a\  King  v.  Melling  (&),  TomUnson  v.        1819. 
Digkton  (c),  SaoiUe  v.  Blacket  (if),  Morse  v.  Falconer,  {e) 

The  Vice-Chanceixob  (Sir  John  Leach). 

In  Albanjfs  case  (g)  it  was  beld,  that  the  reserved 
power  of  the  grantor  may  be  extinguished  by  his  release. 
He  took  in  the  settlement  an  estate  for  life. 

In  Digges*s  case  (A)  it  was  held)  that  the  reserved  power 
of  the  grantor,  who  took  by  the  deed  also  an  estate  for 
life,  being  to  be  executed  by  deed  indented  and  inrolled, 
was  extinguished  by  his  fine  levied  after  a  revocation, 
but  before  inrolment. 

In  Ijetgh  V.  Winter  (t )  it  was  held  that  the  grantor 
could  release  his  reserved  power  of  revocation.  He 
took  by  the  settlement  an  estate  for  life. 

In  Bird  v.  Christopher  {k)  it  was  held  that,  if  A.  enfeoff 
with  power  of  revocation,  and  afterwards  levy  a  fine,  the 
power  is  extinguished. 

Edwards  v.  Slater  {a)  was  cited  for  the  able  reasoning 
of  Lord  Hale  upon  the  distinctions  of  powers ;  whose 
opinion  seems  to  be,  that  where  the  party  to  execute  the 
power  has  or  had  an  estate  in  the  land,  it  is  not  simply 
collateral ;  and  whether  it  be  appendant  to  his  estate,  as  a 
leasing  power,  or  unconnected  with  his  particular  estate^ 
and  therefore  in  gross,  it  may  be  destroyed  by  release^ 
fine,  or  feoffment 

In 

•  (a)  Hardres, 410.  (g)  1  Rep.  111. 

(6)  1  Fent,  385.  {h)  I  Rep.  175. 

(c)  1  P.  Wm».  149.  (0  Sir  W.  Jones,  411. 

(i)  1  P.  Wmi.  777.  \k)  Stilet,  889. 
.  (#)  IJiu^r.ll.  3  Swanii.45t9nn. 
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1819.  In  ISttg  V.  Metting{a)9  h  was  held  that  a  power  in 

the  deyiaee  for  life  to  jointare  hii  wife  was  exdngnished 
by  a  recovery. 

In  Tomlinson  y.  Dighton  {b)  it  seems  to  be  admitted, 
that  where  there  is  a  devisee  for  life,  with  power  to 
appoint  to  her  children,  the  power  would  be  extin- 
guished by  fine. 

In  Saville  v.  BlacJcett  (c)  it  was  held  that  a  tenant  for 
ninety-nine  years,  if  he  should  so  long  live,  extinguished 
his  power  to  charge  the  estate  with  a  sum  of  money  by 
joining  in  a  recovery  and  re-setdement  of  the  estate, 
because  he  would  otherwise  defeat  his  own  grant. 

In  Morse  v.  Falkener  (J),  A.  sold  a  copyhold  estate 
to  which  he  had  Ho  tide.  It  afterwards  descended  upon 
him,  and  he  died.  On  a  bill  by  the  purchaser  against 
his  heir,  the  Court  was  of  opinion  that  the  purchaser 
would  have  had  a  personal  equity,  but  doubted  whether 
it  could  reach  his  heir. 

Upon  the  authorities  and  principle  my  opinion  is,  that 
a  power  simply  collateral,  that  is,  a  power  to  a  stranger, 
who  has  no  interest  in  the  land,  cannot  be  extinguished 
or  suspended  by  any  act  of  his  own  or  others  with 
respect  to  the  land.  It  is  dear,  too,  that  it  cannot  be 
released,  where  it  is  to  be  exercised  for  the  benefit  of 
another. 

It  must  be  equally  clear  that  it  may  be  released,  where 
it  is  for  his  own  benefit,  as  a  power  to  charge  a  sum  of 
money  for  himself.    In  such  case,  his  joining  in  a  con- 
veyance 

(a)  1  rent.22S.  (c)  IP.  fFflif.777. 

(6)  1  P.  Wm.  140.  (iQ  1  Andr.  11.3  SmandA99nfu 
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Toyanee  of  the  land  dear  of  the  charge,  would  be  a       1619. 


I  think  that  every  power  reserved  by  the  grantor,  Bsimbt* 
whether  he  has  retained  an  interest  in  the  estate  as 
tenant  for  life  or  otherwisei  is  an  interest  in  him,  whidi 
may  be  released  or  extinguished.  Bird  v.  Chrisiqphen 
It  differs  altogether  from  a  naked  authority  given  to  a 
mere  stranger.  It  is  so  much  reserved  by  him  out  of 
the  estate. 

I  think  that  every  power  reserved  to  a  grantee  for  life, 
though  not  appendant  to  his  own  estate,  as  a  leasing 
power,  but  to  take  effect  after  the  determination  of  his 
own  estate,  and  therefore,  in  gross,  may  be  extin- 
guished. In  respect  of  his  freehold  interest  he  can  act 
upon  the  estate,  and  his  dealing  with  the  estate  so  as  to 
create  interests  inconsistent  with  the  exercise  of  his 
power,  must  extinguish  his  power.  The  general  prin- 
ciple is,  that  it  is  not  permitted  to  a  man  to  defeat  his 
own  grant  Such  a  power  in  gross  in  tenant  for  life 
would  not  be  defeated  by  a  conveyance  of  his  life  estate^ 
as  a  power  appendant  or  leasing  power  would  be  de« 
fealed;  because  the  conveyance  of  his  life  estate  is  not 
inconsistent  with  the  exercise  of  his  power. 

Qfuere.  —  Could  such  a  power  in  gross  in  a  tenant  for 
life  be  released  ?  If  he  were  grantor,  it  is  decided  by 
JBbamf%  case  (a)  and  hei^  v.  Wifiier{J>)  that  it  could 
be  released ;  and  I  think  it  may  equally  be  released,  if 
he  is  grantee ;  because  his  release  must  be  to  him  who 
takes  subject  to  the  power;  and  the  exercise  of  the  power 
would  be  inconsistent  with  the  release,  which  is  a  species 
of  conveyance  afiecting  the  land.    Sed  quart. 

Mr. 

(a)  li?€)p.lll.  (&)  5trYr.Jbfie«,  411. 
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1819.  Mr.  Preston  admits  all  this  reasoning  as  applied  to 

general  powers^  but  disputes  it  as  to  powers  to  appoint 
to  particular  objects,  as  children.  Here,  he  says,  the 
power  is  not  an  interest  in  the  appointor  but  in  the 
appointee,  and  is,  therefore  in  the  nature  of  a  trust, 
which  the  trustee  cannot  release  or  extinguish. 

It  is  not  a  trust,  because  the  alleged  cestui  que  trust 
cannot  call  for  the  execution  of  it.  It  may  be  exercised 
or  not ;  and  a  dealing  with  the  estate,  inconsistent  with 
the  exercise  of  it,  determines  the  option  to  exercise 
it.  In  King  v.  Melting  (a),  the  power  was  a  particukr 
power. 

But  this  reasoning  would  apply  to  a  power  simply 
collateral.  The  difference,  however,  is,  that  no  act  in 
the  latter  case  can  affect  the  land ;  whereas  in  the  other, 
the  interest  of  the  person  gives  him  the  power  to  create 
an  inconsistent  estate  in  the  land,  though  defeasable. 

Mr.  Preston  urged  the  relief  given  against  frauds  upon 

the  power;  as  in  the  case  of  an  appointment  by  a  &ther 

substantially  to  himself.    This,  however,  does  not  prove 

the  existence  of  a  trust     It  proves  only  that  a  power 

given  for  a  particular  purpose  shall  not  by  circuity  be 

exercised  for  a  different  purpose.* 

It 

(a)  1  Feni*S9S. 


18«.  ♦  CUNYNGHAME  v.  THURLOW- 

FCOm  15* 

A  fund  being        By  an  indenture  bearing     being  a  settlement  made  on 

Umited  to  a  d^te  the  29th  of  AprU  1801,  the  marriage  of  Sir  David 
father  for  hfe,  ^  "^  ^^^. 

with  remaiD-  ^  ^7^ 

der  to  his  children  in  such  shares  as  he  should  appoint,  and  in  default  of  bpI^'°^' 
meat,  to  the  children  eqiudlvy  the  father  released  the  power  as  to  a  portion  of  toe 
fund  so  as  to  vest  a  share  of  it  in  himself  as  executor  of  a  deceased  son,  who,  in 
default  of  appointment,  took  a  vested  interest;  the  Court  refused  to  order  m 
tzansfer  of  this  share  to  the  father. 
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It  does  not,  upon  the  wholes  appear  to  me  to  be  a 
proper  case  to  decide  the  general  principle^  that  every 
power  reserved  by  a  grantor  may  be  released  or  extin- 

guishedy 


Cunynghame^  a  sum  of  mo- 
ney was  vested  in  trustees, 
upon  certain  trusts,  for  the 
husband  and  wife,  and  the 
survivor  of  them,  and  after 
the  decease  of  the  survivor, 
upon  trust  for  all  and  every 
or  such  one  or  more  child  or 
children  of  the  marriage,  in 
such  shares,  &c.  as  the  hus- 
band and  wife  during  their 
joint  lives,  by  any  deed  or 
deeds,  with  or  without  power 
of  revocation,  &c.  should  ap- 
point,   and,    in    default    of 
and  subject  to  such  appoint- 
ment, as  the  survivor  of  them 
should,  after  the  death   of 
the  other,  by  deed  or  writ- 
ing, with  or  without  power 
of  revocation,  &c.  or  by  will 
appoint,  &C.,  and,  in  default 
of  and  subject  to  such  ap- 
pointment, for  the  children 
of  the    marriage,  in  equal 
shares;    such  shares  to  be 
vested  interests  in  sons  on 
their   attaining   twenty-one, 
and  in  daughters,  on  their 
attabing  that  age  or  mar- 
riage. 

There  were  seven  children 
of  the  marriage ;  one  of  them 
died  in  infancy ;  Edward^  the 
eldest,  attained  twenty-one, 
and  died,  having  bequeathed 


the  residue  of  his  personal 
estate  to  his  brother  Davids 
and  appointed  executors. 
Robert^  another  of  the  child- 
ren, attained  twenty-one,  and 
died,  having  appointed  his 
father  his  executor,  and  be- 
queathed to  him  all  his  per- 
sonal estate  and  effects. 

Various  instruments  were 
executed  in  execution  of  the 
power,  which  were  froin  time 
to  time  revoked.  Finally, 
by  a  deed  poll  dated  the 
SOth  of  A%  1831,  Sir  D. 
Cunynghame,  who  had  sur- 
vived his  wife,  appointed  four 
equal  fifth  parts  of  the  fund 
to  his  two  daughters  and  an 
infant  son,  in  equal  shares, 
with  a  proviso,  that  none  of 
these  three  children  should 
claim  any  part  of  the  fifth 
share  remaining  unappointed, 
without  bringing  his  or  her 
appointed  shares  into  hotch- 
pot ;  and  by  the  same  instru- 
ment he  released  the  unap- 
pointed share  from  his  pow^ 
of  appointment. 

llie  bill  was  filed  by  the 
father  and  all  his  surviving 
children,  except  the  infant, 
together  with  the  represent- 
atives of  Edtoardf  for  the 
purpose  of  having  the  one 

fifth 


J 
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Rolls.  BICKLEY  v.  GUEST. 

March  IS,  25. 

Semble.  W^  indentures  of  lease  and  release  dated  respectively 

2[it  fOT  li^  ^^^  ^^^^  *"^  ^^*  ^*y^  of  4pn7  1783,  the  release 

havingapower  being  made  between  Tfiomas  Bumpas  and  William  Guestj 

estate^r  ^  ^^  ^^^  ^'^^^  psLTtf  John  Guest  the  elder  and  Mary  his 
his  death  for  wife,  and  John  Guest^  the  son  of  John  Guest  the  elder, 
his  children,     ^^  the  second  part,  Rebecca  Baylies,  of  the  third  part, 

lencs  a  fine,  ^n^  jj,^;,  Baylies  and  JbAn  Delphinj  of  the  fourth  put, 
the  power  ./^  .*  * 

will  be  ex-  and  being  a  settlement  executed  in  contemplation  of  the 

***¥""•  ^  marriage  of  John  Guest  the  younger  and  Mary  BayUes^ 

riage  settle-  John  Guest  the  elder  and  Mary  his  wife,  and  John  Guest 

were  li^t^  the  younger,  did  grant,  bargain,  and  sell  the  lands  and 

to  the  use  of  tenements  therein  described,   situate  in  the  parish  of 

for  life,  re-  Kif^s  Norton^  to  hold   the  same   unto  John  Baylies 

mainder  to  ^nd  John  Dolphin^  and  their  heirs,  from  and  after  the 
the  wife  for  ,..«,.  ,    ,  .  ,  - 

life,  remainder  solemnization  of  the  intended  marriage,  to  the  use  of 

forTtem  of  *^^''"  ^^^  ^^®  ®^^®^  ^^  ^^^  ^^  ^''^  ^^^  *®^^  '^^^ 
four  hundred    and  the  life  of  the  longest  liver  of  them ;  and  after  the 

Sencc  from*"'  ^^^ease  of  such  longest  liver,  to  the  use  of  John  Guest 
the  decease  of  the  younger  during  his  life,  and  after  his  decease^  to 

of  the  hus-       ^^  u^  of  Mary  Baylies  during  her  life;  and,  after  the 

band  and  several 

wife,  remain- 
der to  the  heirs  of  the  body  of  the  wife  begotten  by  the  husband,  remainder  to  the 
heirs  of  the  husband.  The  tniBt  of  the  term  was,  in  case  there  should  be  issue  of 
the  marriase  a  son  and  one  or  more  younger  child  or  children,  who  should  live  to 
attain  his,  her,  or  their  age  or  ases  of  twent)'-one  years,  to  raise  such  sum,  not 
exceeding  SCO/,  in  the  whole,  as  the  husband  and  wife  should  by  any  deed  or  writing 
appoint,  or  in  default  thereof,  as  the  survivor  should  by  deed  or  writing,  or  his  or 
her  last  will  or  testament,  appoint;  and  in  default  of  such  appointment,  or  subject 
thereto,  after  the  monies  so  appointed  should  have  been  raised,  and  the  costs  of  the 
trustees  paid,  the  term  was  to  cease  or  be  assigned  in  trust  to  attend  the  inheritance. 
There  were  younger  children  of  the  marriage  who  attained  twenty-one.  The  wife 
died  without  having  joined  in  any  appointment,  and  afterwards  the  husband  levied  a 
fine  of  the  premises:  Held,  that  the  power  was  extinguished  by  the  fine. 
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several  deceases  of  the  survivor  of  them,  John  Guest 
the  younger  and  Maty  Baylies^   to   the  use  of  John 
Baylies  and  John  Dolphin^   their  executors,   adminis- 
trators, and   assigns,   for  the   term   of  400  years,  to 
commence  from  the  day  of  the  decease  of  the  survivor 
of  them,  John  Gtwst  the  younger  and   Mary  Baylies^ 
upon  the  trusts  thereinafter  mentioned ;  and,  after  the 
determination  of  the  term,  and  in  tlie  meantime  subject 
thereto,  to  the  use  of  the  heirs  of  the  body  of  Maty 
Ba^es   by  John   Guest   the  younger  lawfully    to   be 
begotten,   with   an    ultimate  remainder  to   the  use  of 
John  Guest  the  younger,  his  heirs   and  assigns:    and 
it  was  declared  that  the  term  of  400  years,  therein- 
before limited  to  John  Baylies  and  John  Dolphin,  their 
executors,   administrators,  and  assigns,   was  upon  the 
express  trust  and  condition,  that,  in  case  there  should 
be  issue  of  Mary  Baylies  on  her  body  by  John  Guest 
the  younger   lawfully   begotten,    a   son,   and   one   or 
more  younger  child  or  children,  on  the  body  of  Mary 
Bailies  by  John  Guest  the  younger  also  lawfully  be- 
gotten, who  should  live  to  marry,  or  attain  his,  her, 
or  their   full   age   or  ages  of  twenty-one  years,   then 
and  in  such  case  it  shciuld  be  lawful  for  John  Baylies 
and  John  Dolphin^  or  the  survivor  of  them,  or  the  ex- 
ecutors or  administrators  of  such  survivors,  out  of  the 
rents,  issues,  and  profits  of  the  said  niessunges,  lands, 
and  premises,  or  by  sale  or  mortgage  thereof^  or  of  a 
sufficient  part  thereof,  for  all  or  any  part  of  the  term, 
to  levy  and  raise  such  sum  and  sums  of  money,  not  ex- 
ceeding in  the  whole  the  sum  of  200/.,  as  they,  John 
Guest  the  younger  and  Mary  Baylies,  should  by  any 
deed  or  writing  during  their  joint  lives,  by  them  to  be 
2>ealed  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses,  or  in  default  thereof,  as  the  survivor 
of  them,  John  Guest  the  younger  and  Mary  Baylies, 

G  g  should, 


1850. 


444. 
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fine,  pending  the  suit  in  equity ;  whether  it  was  sow  too 
late  Tor  the  termor  to  enter.  But  the  material  question, 
and  that  on  whiph  the  decision  ultimately  turned,  was, 
whether  the  power  was  extinguished  by  the  fine  levied 
in  Michaelmas  1823. 


Mr.  Pemberton  and  Mr.  22o^,  for  the  Plaintiff. 


Mr.  Richards^  for  a  Defendant  in  the  same  interest 

There  can  be  no  doubt  tiiat  the  testator  meant  to 
execute  his  power.    He  possessed  no  properly  in  Kinp' 
norton^  except  what  was  subject  to  the  power ;  the  sums 
which  he  has  disposed  of  are  expressly  directed  to  be 
raised  out  of  that  estate  and  by  means  of  the  term;  and 
though  larger  than  the  power  warranted,  the  appoint- 
ment is  void  only  for  the  excess,  and  to  the  extent  of 
200/.  is  a  good  execution.     Parker  v.  Parker,  (a)    In 
creating  these  charges,  the  purpose  of  making  provision 
for  his  younger  children,  as  the  power  enabled  him  to 
do,  was  distinctly  in  the  testator's  contemplation;  and  the 
Court,  in  construing  an  instrument  which  provides  for  the 
younger  branches  of  a  family,  will  restrict  and  cut  down 
general  expressions,  in  order  to  uphold  it  as  a  valid  exe- 
cution. Brisiaxw  TVarde{b),  Hwc/nnbroke  y.  Seymour.[c) 
A  power  to  appoint  in  favour  of  younger  children  is 
regarded  as  a  species  of  trust  imposing  a  moral  duty  on 
the  parent,  who  is  considered  rather  as  a  trustee  for  the 
exercise  of  the  power  for  their  benefit,  than  as  having  a 
discretion  whether  he  shall  exercise  it  or  not;  and  in 
default   of  an  appointment,  the  children  take.     If  a 
Will  be  executed  by  the  donee  of  a  power  in  favour  of 
such  objects,  the  will  is  referred  to  the  power,  without 
which  it  could  have  no  operation,  and  is  treated  as  an 

effectual 

(a)  GUb,  Equ,B,  168.      {b)  S  Tri.  juD.  336.      (c)  1  Bro.  CCS95. 
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effectual  appointment.  Bristow  v.  fVarde,  Brawn  ▼• 
i/fggs  (a),  Madoc  v.  Jackson,  {b)  The  Court  adopts  the 
same  principle  as  In  trusts,  and  will  not  permit  negli- 
gence or  mistake  in  the  parent,  who  is  the  trustee,  to 
disappoint  the  interests  of  .those  for  whose  benefit  the 
power  was  bestowed. 


18S0. 


That  would  of  itself  be  a  sufficient  answer  to  any 
objection  founded  on  the  supposed  effect  of  the  fine; 
for  the  fine  was  unquestionably  levied  by  the  testator 
under  the  erroneous  notion  that  he  was  tenant  in  tail ; 
and   equity   would   relieve   from   the  consequences   of 
the  error.      But    whatever    force    such    an    objection 
might  have  had,  if  this   were  a  mere  general  power 
to  charge  a  sura  of  money,  the  fine  cannot  operate 
to  destroy  the  power,   where,  as  in  the  present  case, 
a   term,  upon   which    the   power  attaches,  has    been 
created  for  tlie  express  purpose  of  bearing  the  charge. 
That  term  is  now  actually  subsisting ;  and  there  is  on' 
the  part  of  the  testator,  an  explicit  declaration  of  his 
will  that  it  should  be  resorted  to,  in  order  to  effectuate 
his  purpose.     In  Cross  v.  Hudson  (c)  (the  converse  of 
this  case)  it  was  held,  that  where  a  power  was  defeated 
by  the  happening  of  a  contingency  subsequently  to  the' 
ezecation  of  the  will,  the  interest  of  the  devisor,  though 
at  the  date  of  the  will  contingent  only,  should  come  in 
aid  of  the  disposition,  and  enure  to  support  the  appoint^ 
ment.    Dobbins  v.  Botaoman  {d)  depended  upon  a  similar . 
principle.     If,  instead  of  being  a  joint  power  with  re- 
mainder to  the  survivor,  this  power  had  been  limited 
first  to  the  husband  and  then  to  the  wife,  and  if  the 
husband,  after  making  an  appointment  by  will,  had  ac- 
quired 


[a)  4  Kcf .  70S. 
8Fef.561. 
(i)  S  B,  C  C,  588 


i  Vet,  495. 


(c)  5Bro.C,C.3l, 
{d)  3  Atk.  408. 


Og  s 
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18S0.  quired  the  fee  and  died,  could  it  be  for  a  moment coth 
tended  that  it  was  still  open  to  the  wife  to  execale  the 
power? 

Mr.  Tinney  and  Mr.  Jeremy^  contra. 

By  the  fine  levied  after  the  death  of  the  wife  a  tortions 
fee-simple  was  gained ;  all  the  limitations  existing  under 
the  settlement  were  displaced  and  devested  (a) ;  and  the 
power,  which  was  annexed  to  the  husband's  life  interest, 
was  of  course  destroyed.  It  is  incorrect  to  say  that  the 
term  is  still  subsisting :  in  de&ult  of  appointment  (and 
here  we  contend  that  there  could  be  no  appointment 
after  Michaelmas  1823,  and  that  there  has  been  none,) 
ii  was  to  cease  absolutely.  This  is  a  mere  general 
power  for  raising  a  sum  of  money,  not  confined  to 
children,  or  specifying  any  purposes,  but  to  be  exerdsed 
at  the  discretion  of  the  husband  and  wife,  and  in  frvoar 
pf  sii^h  objects  as  they  or  the  survivor  should  think  fit 
to  select*  If  it  had  been  otherwise^  however,  and  if 
children  had  been  designated  as  the  objects^  still  it  is 
expressly  provided  that,  in  the  event  of  the  power  not 
being  exercised,  the  legal  estate  on  which  it  was  to 
operate  shall  determine.  In  Bristol  v.  Warde,  which 
was  a  case  on  marriage  articles,  there  was  an  ultimate 
limitation  to  the  children  in  default  of  appointment. 
IJere  the  power  is  created  not  by  articles,  but  by  a  deedf 
and  the  property,  failing  an  appointment,  is  directed  to 
gp  to  the  eldest  son.  Notwithstanding  these  special 
cii:cumstances,  even  Bristam  and  Warde  has  been  qnes* 
tioned ;  and  Sir  Edward  Sugden^  in  his  trealmon  Pow** 
eva  (&},  has  observed  that  it  must  not  be  conaideved  ss 
establishing  a  general  rule. 

When 

(fl)  1  Preston  on  Conveyancmg^         {b)  Svgden  en  Powcr$^p.  46S,»' 
ao7..  where  the  Authorities  are      4th  ed. 
collected.    1  Cruiie  on  Fines  and 
jRecovencif  S4S« 
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When  the  testator  made  hb  willi  derising  sevenil  sami 
of  money  to  his  different  children,  he  had  zio  intention  to 
execute  the  power.  On  the  contrary,  his  intention  was 
that  the  charges  should  be  nkised  out  of  the  fed  simple 
which,  he  supposed,  he  had  acquired  by  the  fine.  There 
isTDO  direction  to  raise  the  money  for  the  benefit  of  the 
younger  children  as  such.  The  sums,  which  they  were 
to  receive  respectively,  varied  considerably  in  amount, 
in  the  whole  greatly  exceeding  the  extent  of  the  power ; 
atid  there  is  neither  principle  nor  aatbority  upon  which, 
if  this  will  were  held  to  be  a  good  appointment  of  the 
MOLf  thdr  several  shares  could  be  apportioned.  The 
natunil  inference  from  all  these  circumstances  Is,  that 
the  devise  was  not  intended,  and  cannot  be  tonsldered^ 
to  be  an  execution  of  the  power;  and  then,  as  the  term 
is  gone,  in  the  event  of  the  party  failing  to  appoint,  it  is 
impossible  that  an  entry  should  revive  it  The  effect  of 
an  entry  avoiding  the  fine  could  only  be  to  revest  tb« 
uherior  estates,  not  tliose  which  were  already  at  an  end.  (a) 
If,  indeed,  this  were  a  power  simply  collateral,  no  act 
of  the  donee  coold  effectually  bar  it;  but  the  power  it 
coupled  with  an  interest;  and  it  has  been  determined  in 
Smith  V.  Death  (i),  in  confer mity  with  the  previous  de^ 
eision  in  Wesi  v.  Bfmey  (c),  that  the  power  of  a  father^ 
who  is  himself  tenant  for  life,  to  appoint  in  favour  of 
children  may  be  destroyed  by  the  acts  of  the  dgiiee. 
Smith  V.  Death  was  followed  by  Sir  T.  Plumer  in  tionier 
y.Stbmiu{i)  The  authorities  cited  from  Aikyns  and 
Bramn  ^ave  no  bearing  on  the  question,  masmuch  as  they 
spply  only  to  cases  in  which  the  testator  had  a  power 

(ff)  1  Pmt9H  on  Cimoeytttidtigf  Powergy  p.  80. 4th.  edit.,  and  r^ 

H7.  ported  arUej  p.  45 1 . 

(&)  5  Madd.  371.  {d)  I  Ttim.  #  Bun*       • 
{e)  Refen-ed  to  in  Sugden  on 
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of  appdintment,  sabsisting  at  the  time  of  the  execution; 
whereas  here  it  was  absolutely  gone* 

Mr.  fVhitmarshf  for  the  trustees. 


Mr.  Pembertonf  in  reply.  The  term  'has  not  ceased, 
even  *  granting  that  the  power  was  never  exercised. 
Failing  any  appointment,  the  trusts  are  to  determine; 
but  the  term  itself  continues  to  subsist,  it  being  kept 
alive  for  the  benefit  of  the  trustees  to  reimburse  them  for 
the. costs  they  may  have  incurred  in  performing  their 
office ;  and  subject  to  that  charge,  it  is  directed  to  be 
assigned.  It  is  impossible  to  doubt  the  testator's  inten- 
tion ;  for  he  expressly  declares  that  the  larger  sums 
given  by  his  will  shall  be  taken  in  satisfaction  of  the 
smaller  sums,  which,  under  the  marriage  settlement 
containing  the  power,  he  might  have  appointed  to  his 
children.  The  father  died  in  March  1825,  and  in  Jafiu- 
ary  1828  the  present  suit  was  instituted.  Pincke  v. 
Thomycrqft  {a)  has  decided  that  the  filing  of  a  bill  is 
in  some  cases  equivalent  to  an  entry ;  or,  at  all  events, 
that  the  court  will  not  allow  a  fine  to  be  set  up  as  a  bar, 
especially  where  the  non-claim  has  run  during  the  pen- 
dency of  the  suit.  Baker  v.  Pritchard{b\  Dormer  \. 
Fortescue.  {c) 

This  cannot  be  considered  as  a  general  power.  It 
was  a  power  reserved  to  the  husband  and  wife  by  the 
contract  of  marriage ;  and  was  made  to  depend  on  the 
contingency  of  there  being  issue  of  the  marriage  other 
than  a  son,  and  of  such  issue  attaining  an  age  which 
would  make  a  provision  for  them  necessary.  It  has 
never  been  determined  that  such  a  power  is  extinguished 

by 


{«)  1  Bro  C.  C.  289.     4  B.  P, 
C.92.  Tom/.ed. 


{b)  2  Atk,  387. 
(r)  3  Atk.  S8S. 
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by  a  fine.  *     Smith  v.  Death  proceeded  on  the  ground 
that  the  donee  of  the  power  had  determined  his  option, 
by  dealing  with  the  estate  in  such  a  manner  as  gave  to 
other  persons  interests  inconsistent  with  the  exercise  of 
the  power. 
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T^e  Master  of  the  Rolls  stated,  that  in  this  case  a 
tenant  for  life,  with  a  power  to  charge  the  estate  after 
his  death  for  the  benefit  of  his  children,  levied  a  fine 
with  proclamations,  and  afterwards  made  his  will  in 
execution  of  his  power;  and  that  the  material  question 
in  the  cause  was,  whether  the  power  was  destroyed  by 
the  fine? 


March  95. 


His  Honour  then  read  a  very  full  note  of  the  case  of 
West  V.  Bemetfy  in  which  all  the  leading  authorities  on 
the  point  were  referred  to,  and  commented  on  by  him, 
and  in  which  he  had  expressed  a  decided  opinion,  al- 
though ultimately  the  case  went  off  upon  another 
ground,  that  such  a  power  would  be  destroyed  by  a  fine; 
and  he  stated  that,  upon  re-consideration,  he  continued 
of  the  same  opinion. 

The  bill  was  dismissed,  without  costs. 

*  See  Jeuon  v.  Wright,  2  B^^S. 
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^"^  COMBER  V.  GRAHAM. 

March  18. 
Where  a  sum    ^T^HE  will  of  A.  D.  Bradshaw^  after  giving  to  his  roo- 

bS^fheilin  ^^^^  *"^  **"*s  ^''?  *  life-interest  in  all  his  effects, 

terms  tbatghre  with  the  remainder,  after  the  death  of  either,  to  the 
Ulterest  to  the  ^ui^i^or  for  her  life^  continued  as  follows :  —  **  After 

legatee,  the      whose  decease  I  irife  and  bequeath  the  principal  from 
mere  addition      ,  .  ,         .    .  ^  ,  .  .      ,  .,j 

by  subsequent  wiich  such  interest  may  have  ansen  to  such  cbild  or 

^ords  of  a  children  as  I  may  have,  in  equal  proportions,  whom  all 

pose  of  the  failings  after  the  death  of  my  said  mother  and  wife^  I 

dimn£  tJie^'  give  and  bequeath  the  principal  from  which  such  interest 

continuance  will  have  arisen  in  the  following  manner ;  first,  I  reckon 

interat^n  the  ^7  property  at  present  not  much  under  2000Z.,  and  as 

money,  does  J  (^ave  been  honoured  with  Lord  Adam  Gordon^s  pa* 

plication  ex-  tronsge  during  the  period  of  my  accumulating  it,  I 

elude  the  right  therefore  give  and  bequeath  to  the  Right  Hon.  Lord 

of  the  legatee      ^  ^ 

to  dispose  of  it  A*  Gordon  the  sum  of  2000/. ;  but  as  this  would  be  a& 

OJWM^irinff'    empty  compUment,  considering  the  possibility  of  either 

the  same  my  wife  or  myself  surviving  him,  I  therefore  hereby 

^  ^  confirm  the  disposal  he  may  make  by  will  of  the  above 

sum  of  2000/.,  the  same  as  if  he  had  succeeded  to  it 

during  his  life,  and  after  the  decease  of  my  mother  and 

wife  and  failing  of  children  as  aforesaid;  provided  he 

does  not  bequeath  or  leave  it,  or  any  of  it,  to  my  unde 

Sir  A.  S.i  or  to  either  of  the  brothers  of  my  wife,  or  in 

such  manner  that  the  descendants  of  any  of  the  said 

excepted  persons  shall  become  possessed  of  it." 

The  testator  died  in  1781,  leaving  no  issue.  In  1787 
Lord  A.  Gordon^  in  the  lifetime  of  the  testator's  mother 
and  widow,  assigned  his  reversionary  legacy  of  2000/.  to 
a  person  whose  interest  was  now  represented  by  the 
Plaintifi*.  The  only  question  was,  whether  the  assign- 
ment, 
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nicDt^  beings  made  during  the  lives  of  the  tonimts  tor 
life^  was  a  valid  dispotition  of  the  legacy  ? 

Mr.  John  WHsonf  for  the  Plaintiff,  contended  that  tb^ 

sam  bequeathed  to   Lord  J*  Gordom  was  effectually 

paaaed  by  hb  assignment.     The  language  of  the  will 

was  founded  on  a  mistaken  idea  that,  during  the  ev* 

isleiKe  of  a  prior  life  interest  in  the  legacy,  it  could 

not   be  effectually  aliened    by  the   legatee;  and  the 

object  of  the  testator,  who  had  previously  made  the 

bequest  in  words  which  of  themselves  were  sufScient 

to  confer  an  absolute  interest,  was  simply  to  enlarge 

^  pft»  by  adding  to  it  (what  he  did  not  know  would 

be  implied),  a  power  of  testamentary  disposition.    RMfH 

aoH  V.  DuMgaU  {a\   Maskefyne  v.  Maskd^ne.  (b)      The 

snbseqaent  clause,  exdndiog  certain  specified  individuals 

from  the  benefit  of  that  power,  was  a  valid  condition  (c), 

and  by  no  meana  incompatible  with  a  wish  on  the  part 

of  the  testator  that  the  kgatee  should  enjoy  a  right  of 

alienation  in  other  respects  unlimited* 


Mr.  Bickersteth  and  Mr.  Le  Marchant^  for  the  per- 
sonal representatives  of  the  testator,  insisted  that  the 
will  was  obviously  framed  upon  the  notion  that  Lord 
A.  Gordon  would  take  no  more  than  a  contingent  inte- 
rest, unless  he  survived  the  mother  and  the  widow;  and 
as  the  testator,  when  his  purpose  was  to  enhance  the 
value  of  the  gift  by  enabling  the  legatee  to  dispose  of 
his  interest  during  the  supposed  contingency,  only  gave 
him  a  power  of  disposition  by  will,  and  that  too  a  power 
limited  in  its  objects,  as  well  as  in  the  manner  of  its 

.  exercise, 


(1)  9  Vtm.  ISl. 
(6)  Amb,  750.    See  aI»o  Hahi 
V.  Afargerum,  5  Ves,  890.   Ndn- 


notky,  Norton,  7  Vei,S9l,  Hixon 
y.  Oliver,  13  Vet,  108. 

(c)  LUt,  §361,    Large*s  comc, 
8  Leon,  82.  5  Lean*  ISS. 
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1830.  exercise}  the  implication  was  irresistible  that  he  meant 
to  bestow  no  larger  power  than  was  conferred  by  ex- 
press words.  A  contrary  construction  was  directly 
opposed  to  the  intention,  and  would  render  the  cautious 
provisions  of  the  will  not  merely  superfluous,  but  nuga- 
tory. What  availed  the  prohibition  against  a  bequest 
to  any  of  the  excepted  persons,  if  the  legatee  were  to  be 
at  liberty,  notwithstanding,  to  convey  his  interest  by  a 

deed  ?     MackeU  v\  Winter  {a)  was  referred  to. 

I 

Mr.  BarbeTf  for  other  parties. 

The  Master  of  the  Rolls  was  of  opiniony   that' 
under  the  first  words  of  the  bequest  Lord  A*  Gordon 
took  an  absolute  interest  in  the  legacy;  and  that,  inas- 
much as  the  subsequent  clause,  empowering  him  to  dis- 
pose of  it  by  will,  was  evidently  intended  to  enlarge 
instead  of  abridging  the  extent  of  the  interest  previously 
gtven.  Lord  A.  Gordon  was  not  thereby  precluded  from 
assigning  his   legacy  by  a  deed  inter  vftxu,  executed 
while  the  mother  and  widow  of  the  testator  were  still 
living. 

(a)  3  Fes.  236.  S36. 
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CAMPBELL  V.  GRAHAM.  Rolls. 

1850. 
March  4,  5.  8. 

M^^ILLIAM  GRAHAMy  who,  at  the  date  of  his  will         l.  C. 
and    codicil,  and  for  many  years  previously,  was     j  .*®'*' 
domiciled   in   tlie  island  of  Jamaica,  and  possessed  of      Aug,  S3. 
considerable   property  there,  by  will  dated  the  17th  of  A  testator, 

June  1768,  bequeathed  to  John  Campbell,  of  Nem  Hope  domiciled  in 

Jammca,  gave 
in  Jamaica^  the  sum  of  1000/.  Jamaica  currency ;  and  to  legacies  in 

Henrietta  CampbeU  and  Margaret  Campbell  (afterwards  "^^^^  "j^^ 

Hay)  the   sum  of  500/.  each,  like  currency;   and  he  iT. C, and 

desired  that  these  legacies  should  be  paid  out  of  the  ^i^^  domJcUed 

money  ii^  that  island, 
and  desired 
them  to  be  paid  out  of  money  due  to  him  on  certain  bonds  which  the  will  spe- 
cified. At  his  death,  which  happened  in  Seotiandm  1790,  no  such  bonds  were  to  be 
found ;  but  J.  C,  was  then  indebted  to  his  estate  upon  other  bonds,  in  a  sum  which 
exceeded  the  value  of  his  legacy,  and  which,  a  year  after  the  testator's  death, 
including  interest,  was  equal  to  the  amount  of  the  penalties.  In  1794,  actions 
were  brought  in  Jamaica  upon  those  bonds,  by  the  testator's  personal  represent- 
ative there,  and  judgments  recovered  against  J.  C,  for  the  full  penalties  and  costs ; 
but  no  attempt  was  made  to  levy  execution  upon  the  judgments,  and  they  remained 
unsatisfied.     About  the  time  of  the  testator's  death  the  legatees  came  to  England, 


legatee;  and  he,  in  the  year  1821,  when  administration  was  for  the  first  time  taken 
out  to  the  testator's  estate  in  England,  filed  the  bill  for  the  purpose  of  enforcing 
payment : 

Held,  That  the  legacies  were  demonstrative  only,  and  were  not  to  be  considered 
as  having  been  adeemed  : 

That  as  they  were  payable  out  of  assets  in  this  country,  their  value  was  to  be 
computed  according  to  the  standard  par  of  exchange  between  Jamaica  and  British 
currency,  and  not  according  to  the  actual  rate,  at  the  time  of  payment : 

That  J.  C.  must  be  considered  as  having  been  paid  his  legacy  by  retaining  the 
amount  out  of  the  bond  debts,  and  that  that  amount  was  to  be  deducted,  first 
from  the  interest,  and  then  pro  tanto  from  the  principal  due  from  him  upon  the 
bonds,  as  at  the  end  of  a  year  after  the  death  of  the  testator;  and  interest  was 
then  to  be  calculated  on  the  balance  till  the  amount  equalled  the  sum  for  which  the 
judgments  were  recovered,  and  no  further : 

That  such  retainer  and  set-off  could  not  be  allowed  in  respect  of  the  legacies 
which  the  Plaintiff  claimed  only  as  assignee :  and. 

That  the  assigned  legacies,  under  the  circumstances,  and  after  the*  lapse  of  twenty- 
Kven  years  without  demand,  ought  to  be  presumed  to  have  been  satisfied. 
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money  due  to  him  on  bonds  from  the  said  John  Camp' 
bell  and  his  mother.  The  testator  aPterwardsi  by  a 
codicil  dated  the  13th  of  June  1772,  gave  to  the  same 
John  Campbell  1000/.  Jamaica  carrencyy  over  and  above 
his  former  legacy. 

The  testator  died  in  Scotland  on  the  1st  of  December 
1790.   John  CampbeUy  Henrietta  Campbell^  and  Margaret 
Campbellf  the  legatees,  were  brother  and  sisters;  they 
were  all  natives  of  Jamaica^  and  were  domiciled  there  at 
the  time  when  the  testator  made  his  will  and  codicil. 
About  the  year  1 790,  John  Campbell  quitted  Jamaica^  and 
neither  he  nor  Margaret  Campbell^  who  had  previously 
left  the  bland,  ever  returned  to  it.   None  of  the  executon 
proved  the  will ;  but  in  August  1 791  administration,  with 
the  will  and  codicil  annexed,  was  duly  granted  in  Jamaica 
to  James  Graham^  as  the  attorney  in  that  island  of  the 
testator's  next  of  kin:  and  afterwards,  letters  of  adminis- 
tration de  bonis  non  of  the  testator's  personal  estate  in 
Jamaica  were,  in  the  years  1793,  1794,  and  1818,  suc- 
cessively granted  to  persons  therein  described  as  the 
attorneys  in  Jamaica  of  the  testator's  next  of  kin  residing 
in  Great  Britain.   There  was  no  personal  representatiTe 
of  the  testator  in  this  country  till  the  month  of  Nooembet 
1821,  when  the  Defendant,  William  Graham^  tookoot 
administration  to  the  personal  estate  and  effects  in  Eng' 
land.   John  Campbell^  the  legatee,  died  in  the  year  1801) 
and  in  October  ISOS  administration  of  his  personal  estate, 
with  bis  will  annexed,  was  granted  in  Jamaica  to  the 
Plaintiff,  John  Graham  Campbell^   his  son,  who,  after 
several  intermediate  representations  taken  out  here,  ob- 
tained, in  May  1810,  administration  de  bonis  non  of  bis 
fiither's  personal  estate  from  tlie  prerogative  court  of 
Canterbury. 

By 
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By  an  indenture  of  the  14th  of  December  1818,  made        I8S0. 

between  the  said  Henrietta  Camfbell  and  Dame  Mar-^ 

garei  Hay^  widow,  formerly  Margaret  Campbell^  of  the 

one  part,  and  the  Plaintiff,  J.  6.  Campbell^  of  the  other 

party   after  reciting  that  the  said  two  legacies  of  f  00/. 

and  500^.  were  then  due  to  Henrietta  Campbell  and 

^^rgmret  Hajf  respectively,  they,   in   consideration  of 

25/.    to   each   of  them   paid   by   the   Plaintiff,    J.  G. 

Campbell^  and  also  in  consideration  of  natural  love  and 

aflfection  to  him  as  their  nephew,  assigned  to  him  their 

said  several  legacies  for  hb  own  use,  together  with  al 

interest  accrued  or  that  might  thereafter  accrue  dui 

thereupon. 

The  hili,  which  was  filed  in  the  year  1821  by  John 
G.  Campbell  against  William  Graham  as  the  personal 
representative  of  the  testator,  charged  that  assets  had 
come  the  Defendant's  hands,  over  and  above  the  judg* 
ments  afterwards  mentioned,  sufficient  to  satisfy  the  te»- 
tator'a  debts  and  legacies,  and  it  prayed  an  account  and 
payment  of  the  sums  bequeathed  to  John  Campbell  and 
his  sisters.  The  answer  merely  stated  the  Defendant's 
belief  that  the  testator's  assets,  including  therein  the 
sums  due  in  respect  of  those  judgments,  were  more  than 
sufficient  to  satisfy  all  the  outstanding  demands  against 
the  testator^s  estate. 

Under  an  order  in  the  cause  directing  the  Master  to 
inquire  and  report  whether  the  said  legacies  of  1000/., 
lOOOLj  500/.,  and  500/.  or  any  and  what  parts  thereof 
respectively  were  then  due  and  payable,  and  if  necessary 
to  take  an  account  of  what  was  due  for  principal  and 
interest  in  respect  of  them,  with  liberty  to  state  any  special 
circumstances,  the  facts  above  detailed  were  found  by  the 
report. 

The 
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18S0.  The  Master  also  found  that  the  value  of  the  legacies. 

^  '   '  all  of  which,  together  with  the  interest,  he  certified  to 

Campbell  i 

9.  be  still  unpaid,  ought  to  be  ascertained,  not  according 

Geahah.  ^  ^^^  jj^gj^  present  current  rate  of  exchange,  which  was 
22|  per  cent,  above  par,  but  according  to  the  established 
par  of  exchange  between  Jamaica  and  British  currency, 
that  being  in  the  proportion  of  140/.  currency  to  lOOL 
sterling ;  and  that  there  was,  therefore,  due  to  the  Plain- 
tiff on  account  of  the  four  legacies  in  question,  including 
interest  thereon  at  4  per  cent,  from  the  end  of  a  year 
after  the  testator's  death,  the  sum  of  5243/.  15s.  I  Id. 
sterling. 

It  did  not  appear  whether  at  the  date  of  the  will  any 
money  was  due  to  the  testator  on  bonds  from  John 
Campbell  and  his  mother ;  and  the  report  took  no  notice 
of  the  existence  of  any  such  bonds.  But  the  Master 
stated  that,  in  the  months  of  October  177S  and  March 
1774  respectively,  JbA»  CoryitpA^// himself  executed  to  the 
testator  two  several  bonds  with  penalties  of  5272/.  and 
1400/.  to  secure  the  repayment  of  2632/.  and  700/.  sterling 
with  interest;  that  neither  of  these  sums  had  ever  been 
paid ;  and  that  soon  after  the  testator's  death,  his  personal 
representative  commenced  notions  upon  the  bonds  in  the 
supreme  court  of  Jamaica  against  John  Campbell^  and  on 
the  2d  o{  June  1794  recovered  judgments  for  the  full 
penalties  and  the  costs,  amounting  together  to  the  sum 
of  6703/.  55.  sterling. 

The  Master  found  that,  under  a  decree  made  in  a 
creditor's  suit  against  the  personal  representatives  of  the 
said  Jo/in  Campbell^  deceased,  and  in  which  the  Defend- 
ant, William  Graham^  was  Plaintiff,  and  the  Plaintiff 
John  G.  Campbell  and  others  were  Defendants,  the  sum 
of  6703/.  5s.  sterling  was  reported  to  be  Uien  due  to 

Graham 
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Graham  in  respect  of  tbe  aforesaid  two  judgments ;  that        18S0. 
Graham  excepted  to  the  report,  and  in  addition  to  that     ^  ^  *  * 
sum  claimed  interest  thereupon  at  6  per  cent,  from  tlie  v. 

2d  ofjtme  1794,  but  that  the  exception  was  overruled;      Gbahak. 
that  other  accounts  and  inquiries  were  then  directed, 
and  some  further  proceedings  were  had,  but  that  no 
jsiubsequent  report  was  e?er  made  in  that  cause. 

The  Master  further  found  that,  by  an  indenture  dated 
the  20th  oi  August  1828,  made  between  the  Plaintiff, 
•7.  G.  Campbell  and  the  Defisndant  William  Graham^  for 
the  compromise  of  the  cause  of  Graham  v.  Campbell,  the 
said  c7.  G.  Campbell  agreed  to  take  upon  himself  the 
payment  of  the  sum  of  670SL  55«,  together  with  the 
costs  of  that  suit,  after  deducting  what,  if  any  thin^ 
should  be  found  due  to  him  in  the  present  cause  of 
Campbell  ▼•  Graham,  in  reqpect  of  the  said  several  lega- 
cies and  of  tbe  costs. 

The  report  ako  set  forth  the  affidavit  of  the  Defend- 
ant William  Graham,  in  which  he  stated,  that  he  never 
heard  of  any  claim  or  demand  in  respect  of  the  said 
l^acies  till  the  year  1817,  although  in  1794  the  said 
hoods  bad  been  put  in  suit  in  Jamaica,  and  judgments 
been  there  obtained  upon  them ;  but  that  such  claim 
was  first  brought  forward,  on  the  Plaintiff  being  pressed 
for  the  settlement  of  the  bond  debts. 

The  Master  reported  that  it  did  not  appear  to  him 
that  the  legacies  were  to  be  considered  as  having  been 
adeemed  or  satisfied;  or  that  no  interest  was  due  upon 
them ;  or  that  tbe  principal  thereof  should  be  set  off 
aud  deducted  from  the  amount  due  to  the  Defendant 
upon  the  said  bonds  and  judgments,  as  on  the  first  of 
December  1791  — one  year  after  the  testator's  death, — 
and  the  interest  be  thereafter  calculated  upon  the  amount 

H  h  whidi 
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1830.        which  would  then  remain  due  upon  the  said  bonds  and 

Campbell     judgments,  until  the  same  should  amount  to  the  said  sura 

V.  of  670S/.  5s. ;  or  that  although  interest  was  calculated 

G  B  A MAM 

upon  the  said  legacies,  it  should  in  like  manner  be  cal- 
culated upon  the  said  sum  of  670S/.  5s. 

To  this  report  the  Defendant  took,  among  others^ 
the  foUowbg  exceptions :  — 

I.  Because  the  Master  had  certified  that  it  did  not 
appear  to  him  that  the  legacies  were  to  be  considered 
as  having  been  adeemed,  or  paid  and  satisfied. 

II.  Because  he  had  not  certified  that  the  principal  of 
the  legacies  of  lOOO/.  and  1000/.  should  be  setoff  and 
deducted  from  the^  amount  due  to  the  Defendant  upon 
the  bonds  and  judgments  as  on  the  Ist  of  December 
1791;  and  that  interest  should  be  thereafter  calculated 
on  the  amount  remaining  due  on  the  said  bonds  and 
judgments  after  such  deduction,  until  the  same  should 
amount  to  6708/.  5& 

III.  Because  he  had  not  certified  that  the  principal 
of  the  legacies  of  500/.  and  500/.  should  in  like  manner 
be  deducted  from  the  amount  doe  to  the  Defendant,  as 
on  the  1st  of  December  1791,  &c.  (as  in  the  foregoing 
exception). 

IV.  Because  he  had  calculated  the  value  of  the  I^- 
cies,  and  of  the  interest  thereon,  not  at  the  rate  of  22} 
per  cent,  premium  on  the  sterling  value  of  bills  of  ex- 
change drawn  in  Jamaica  upon  England^  but  according 
to  the  ordinary  par  or  rate  of  exchange  between  the  two 
countries. 

Mr.  PenAerton  and  Mr.  Simpkinson^  for  the  excep- 
tions. 

The 


Graham. 
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The  long  interval  of  time  that  has  elapsed  between  1880. 
the  death  of  the  testator  and  the  filing  of  the  bill,  raises  CampbTl 
an  irresistible  presumption  that  all  these  legacies  have  _  v. 
been  already  satisfied.  The  legatees  were  nearly  related 
to  the  testator :  they  resided  in  the  same  country  with 
him,  and  they  could  not  possibly  be  ignorant  of  their 
rights  under  his  will.  The  reasonable  inference  is,  that 
they  either  received  payment  of  their  several  legacies, 
from  some  of  the  various  individuals  who  successively 
administered  to  the  estate  in  the  West  Indies^  or  that 
they  intended  and  consented  to  give  up  their  claims. 
But  whatever  be  the  fact,  it  is  a  sufiicient  answer  to  the 
Plaintiff  to  say,  that  seven  and  twenty  years  have  been 
safiered  to  pass,  without  a  demand  made,  or  any  circum- 
stances shewn  to  account  for  the  delay.  Pickering  v. 
Stamford  {a)^  Jones  v.  Turberoille  {b\  Roper  on  Lega^ 
aa.(c) 

The  legacies  given  by  the  will  are  specific.  They 
were  payable  out  of  certain  moneys  then  due  to  the  tes- 
tator upon  the  bonds  of  John  Campbell  and  his  mother. 
The  report  is  altogether  silent  as  to  those  bonds;  and 
it  does  not  appear  that  when  the  testator  died,  any  such 
bonds  were  outstanding.  The  presumption  is,  that  they 
bad  been  paid  off:  and  the  bequests  qharged  upon 
.them,  therefore,  must  be  considered  a^  adeemed. 

If  any  of  these  legacies,  however,  can  now  be  regarded 
as  existing  demands,  those  to  John  CampbeU  ought  cer- 
tainly to  be  set  off  pro  tanto  against  the  sums  due  fron^ 
Campbell  upon  the  bonds,  as  at  the  end  of  a  year  after 
the  testator's  death.     Those  bond  debts  were  assets  in 

the 

(fl)  «  Vet.  jun,  S7«.  581.  (b)  2  Ves.jun.U.  fk  Bro.  C  C. 

4  5ro.C.C.SI4.  115. 

(c)  Vol.1,  p.  791. 
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the  debtor^s  hands  applicable  to  the  payment  of  hk 
legacies,  and  more  than  adequate  for  that  purpose ;  and 
be  musty  therefore,  be  taken  to  have  so  applied  them. 
Jeffs  V*  Wood  {0)9  Ranking  v.  Barnard  {b)^  Ex  parte 
OFerralL  (c)  In  like  manner  the  500/.  legacies  sub- 
sequently assigned  to  the  Plaintiff  ought  to  be  set  off 
and  deducted  from  the  amount,  which,  as  the  personal 
representative  of  John  Campbell^  he  then  owed  to  the 
testator's  estate. 


The  principle  upon  which  the  Master  has  proceeded 
in  taking  the  account  works  gross  injustice.  He  has 
not  computed  interest  upon  the  bond  debts  beyond  the 
penalties,  and  as  they  carried  6  per  cent  interest,  thej 
inust  have  reached  the  amount  of  the  penalties  before 
the  testator's  death,  or,  at  all  events,  before  the  jndg- 
ments  were  recovered  in  the  actions;  whereas  in  cal- 
culating what  is  due  upon  the  legacies,  he  has  allowed 
interest  at  4  per  cent  from  a  year  after  the  testatoi's 
death  till  the  present  time,  a  period  of  nearly  for^ 
years.  There  is  no  ii^exible  and  peremptory  rule  in 
equity,  that  tlie  moment  the  sum  secured  by  a  bond 
amounts  to  the  penalty,  interest  shall  cease  to  mo. 
Lord  Eldon^  in  Grant  v.  Grant  {d)j  expressly  repudiated 
that  doctrine.  The  manifest  unfairness  of  applying  the 
ordinary  rule  to  a  case  -circumstanced  like  the  present, 
justifies  the  Court  in  departing  from  it,  and  allowing 
interest  beyond  the  penalty.  Clarke  v.  Seton  (^),  Tew 
v.  Wvit€rton.{g)  At  any  rate  if  the  sum  due  in  respect 
of  the  legacies  be  retained  and  set  off  pro  ianio  against 
the  bond  debts,  assuming  that,  at  the  time  when  tbe 
legacies  became  payable,  those  debts  equalled  the  amount 

uf 


(a)  3  P.  Wnu.  ISS. 
\h)  6  Mttd.  5S. 
\c)  IG.^J.  547. 
(J)  0  Bum.  59S. 


(g)  3  Bro.  C.  C.  489.    1  VeL 
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of  the  penalties,  interest  must  be  suffered  to  run  upon        1 8  SO. 

the  balance  till  the  sum  asain  reaches  that  point  ^ '   '  '-  ' 

^^  ^  Campbell 

V, 

The  effect  of  computing  the  value  of  the  Iq^cies  in      C»aham. 
Jamaica  currency  according  to  the  nominali  and  not  the 
real  par  of  exchange^  is  to  impose  upon  the  testator's 
estate  an  additional  charge  of  22^  per  cent,  the  extra 
cost  of  remitting  the  amount  to  England. 

The  Master  ^  the  Rolls  said*  that  upon  several  of 
the  points  raised  he  could  not  entertain  a  doubt  The 
sums  bequeathed  by  the  will  were  not  specific  but  de- 
monstrative Iq^acies,  and  could  not  be  considered  as 
adeemed*  The  assignee  of  a  legacy  condnued,  until  it 
was  paid,  to  stand  precisely  in  the  same  situation  as  thei  ^ 
assignor  bad  done ;  and  in  that  respect  the  case  of  Jeffs 
V.  Wood  had  no  application.  The  argument  upon  the 
rate  of  exchange  was  wholly  beside  the  question.  The 
l^picies  were  to  be  piud  out  of  assets  in  England^  where 
the  Defendant  had  taken  out  administration  to  the 
esute,  so  that  there  could  be  no  expense  of  remit- 
tance.  The  third  and  fourth  exceptions  must  therefore 
be  over>ruled. 

Mr.  Tinney^  Mr.  EennaUsf  and  Mr.  Rolfe^  for  the 
Plaintiff  upon  the  first  and  second  exceptions. 

The  circumstances  sufiiciently  explain  the  conduct  of 
the  legatees  in  so  long  neglecting  to  claim  their  legacies. 
The  parties  were  all  resident  in  this  country  at  the  time 
when  the  testator  diedj  and  although  a  regular  series  of 
administrations  was  taken  out  to  his  estate  in  the  West 
Indies,  he  had  no  personal  representative  in  England  till 
the  year  1821 ;  nor  were  there  any  assets  out  of  which 
the  judgment  could  be  satisfied.  John  Campbell  could  not 
take  a  single  step  in  compelling  payment  of  his  legacies 

H  h  3  without 
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18S0.        without  being  himself  called   upon   to  discharge  tbcr 

\  ^  '^     larirer  sum  due  on  his  bonds  to  the  estate  of  the  de- 
Campbell  ° 

V,  ceased.     It  was  not  his  interest  to  stir  in  the  matter, 

GiiAHAify  gjjj^  consequently,  the  presumption,  which  is  founded 
On  its  being  for  the  party's  own  benefit  to  enforce  pay* 
ment,  entirely  fails.  The  objection,  however,  if  it  could 
be  maintained,'  comes  with  a  bad  grace  from  one  who 
himself  seeks  to  set  up  a  counter-demand,  the  origin  of 
which  is  carried  twenty  years  farther  back.  As  to  the 
legacies  assigned  to  the  Plaintiff  by  his  aunts,  it  is  not 
very  surprising  that  those  ladies  should  be  unwilling 
to  resort  to  legal  proceedings  against  a  relative  for 
sums  not  exceeding  S50/.  sterling  to  each  of  them, 
especially  as  such  proceedings,  in  order  to  be  effectual, 
«  must  have  been  carried  on  in  a  foreign  court,  by  some 
person  holding  a  power  of  attorney  to  act  on  their 
behalf. 

The  bond  debts  must  have  reached  the  full  amount 
of  the  penalties  at  the  time  of  the  testator^s  death  io 
December  1790,  or  at  the  end  of  a  year  afterwards,  cer- 
tainly long  before  the  judgments  were  recovered  in  the 
actions.  No  authority  can  be  produced  to  warrant  die 
Court  in  implying  a  retainer  of  the  kind  now  contended 
for.  *  In  the  cases  referred  to,  the  executor  insisting 
upon  the  set-off,  always  admitted  assets.  That  was 
^one  expressly  in  Jejffi  v.  Wood,  (a)  Unless^  indeed, 
there  be  an  admission  of  assets,  or  an  assent  signified 
by  the  personal  representative,  a  legatee  can  have  no 
right  to  claim  satisfaction  of  hb  legacy  by  way  of  re- 
tainer, till  all  the  debts  are  discharged  and  the  fund  is 
clear.  Here  so  far  from  there  being  any  such  assent  or 
admission,  the  administrator  in  Jamaica  brought  actions 
and  recovered  judgments  for  the  full  penalties ;  a  cir- 

ctunstanoe 

(a)  2  J*.  ^9i#.  128, 
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cumstance  proving,  if  evidence  were  necessary,  that  no 
payments  had  ever  been  made  in  respect  of  the  bond 
debts.  When  those  debts  reached  the  amount  of  the 
penalties,  interest  from  that  moment  ceased  to  run  upon 
them;  and  having  once  stopped,  it  could  not  revive, 
when  the  deduction  caused  by  a  set-off  implied  at  the 
end  of  a  year  after  the  testator's  death,  reduced  the 
total  sum  due  below  that  amount 


1830. 


The  Master  of  the  Rolls. 

The  single  question  is,  whether  the  delay  that  has  taken^ 
place  here,  is  or  b  not  satisfactorily  explained ;  and  I 
am  of  opinion,  that  as  far  as  relates  to  the  legacies  given 
to  J(An  Campbettf  that  delay  is  satisfactorily  explained. 
It  never  was  CatnpbelTs  interest  to  settle  the  account 
with  the  representatives  of  Graham ;  because,  upon  suchr 
account,  a  considerable  balance  would  have  been  found' 
against  him ;  and  if  he  had  called  upon  them  for  satisfac- 
tion of  his  legacy,  he  must  necessarily  have  come  to  a  set* 
tlement  of  the  general  account  and  have  paid  the  balance. 
The  circumstances  referred  to  in  the  argument  id  no  way 
affect  this  reasoning.     In  the  year  1794,  four  years  after 
the  testator's  death,  his  personal  representative  in  Jamaica 
brought  actions  against  Campbell  for  a  large  sum  alleged 
to  be  due  upon  two  bonds,  and  recovered  judgments  in 
respect  of  those  bonds.     It  is  said  that  CampbelPs  at- 
tention must  have  been  then  called  to  the  subject  of  his 
counter-demand,  and  that,  though  he  could  not  have 
daimed  to  set  it  off  in  the  actions,  he  might  still  have 
availed  himself  of  the  same  benefit,  by  a  bill  in  equity  filed' 
in  Jamaica.    And  it  is  no  doubt  true  that  he  might  have 
80  done ;  but  he  must  in  that  case  have  submitted  to  pay 
the  balance  due  from  him  on  the  account :  and  it  is  plain, 
that,  from  the  year  1794  down  UU  the  present  time,  the 
judgments  recovered  against  Campbell  have  been  wholly 
unavailable  to  the  testator's  estate. 

H  h  4  There 
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There  is  much  greater  difficulty  with  respect  to  die 
legacies  of  600L  given  to  Henrietta  Campbell  and  Afar- 
garet  Hay.  The  only  reason  assigned  why  these  legacies 
were  not  sooner  demanded,  is,  that  the  legatees  left  the 
island  o(  Jamaica  where  the  assets  of  Graham  were  to  be 
administered)  and  came  to  England  with  their  brother; 
a  fact  which  the  Master  has  found  with  respect  to  one  of 
the  sisters,  and  which,  as  they  both  formed  part  of  Jokn 
CampbelCs  family,  may  not  unnaturally  be  presumed  with 
respect  to  the  other.  Another  reason,  which  was  not  stig- 
gested  at  the  bar,  seems  very  possible,  namely,  that  there 
were  not  assets  forthcoming.  It  was  at  first  alleged,  that 
the  answer  of  the  defendant  contained  an  unqualified  ad- 
mission of  assets.  On  examination,  however,  the  passage 
will  be  found  to  amount  to  nothing  more  than  an  ad- 
mission, that  if  the  representatives  of  Graham  should 
recover  the  sums  due  on  bond  from  the  representatives 
of  Campbell,  there  would  then  be  sufiicient  funds  to 
satisfy  the  legacies.  Upon  these  grounds  I  am  disposed 
to  think  that  the  Master,  in  allowing  the  claim  for  these 
legacies,  has  followed  the  safer  course ;  and  the  excep- 
tion must,  therefore,  be  over-ruled. 


Upon  the  question  raised  by  the  other  exception,  I 
think  I  must  assume  (what  indeed  appears  to  be  con- 
ceded), that,  at  the  time  of  the  testator's  death,  or  at  the 
end  of  a  year  afterwards,  when  the  right  to  receive  the 
legacies  accrued,  the  principal  and  interest  due  upon 
the  bonds  amounted  to  the  penalties;  and,  assuming 
that  to  be  the  fact,  my  opinion  is,  that  the  Master^s 
calculation  cannot  stand,  but  that  the  amount  of  the 
two  sums  bequeathed  to  John  Campbell  must  be  con- 
sidered as  giving  him  a  right  of  retainer  as  at  the  end  of 
one  year  after  the  death  of  the  testator,  and  that  the 
debt  due  from  him  must  be  computed  upon  the  prin- 
ciple of  such  retainer.     Whether  or  not  the  debt  is  then 

to 
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to  carry  interest  till  it  again  reaches  the  amount  of  the 
penalty,  is  a  question  which  I  should  wish  to  have 
farther  inquired  into  before  deciding  the  point 


The  point  reserved  at  the  hearing  was  again  argued 
at  some  length.  Clarke  v.  Setan{a)^  and  Doran  v. 
CtRrilhf  (p)y  were  the  only  cases  referred  to. 

The  Master  tfihe  Rolls. 

It  does  not  appear  to  me,  that  the  cases  proceed  upon 
any  other  principle  than  that  the  master  is  not  to  com- 
pute interest  beyond  the  amount  of  the  penalty. 

I  am  of  opinion,  that  when  these  legacies  became 
payable,  which  was  at  the  end  of  one  year  after  the  death 
of  the  testator,  they  are  to  be  considered  as  paid,  that  is 
to  say,  they  are  claims  which  the  debtor  then  had  on  the 
creditor,  and  which,  therefore,  he  was  entitled  to  set  off 
at  that  time.  I  am  also  of  opinion  that  the  retainer 
operates  in  the  same  way  as  if  payment  had  been  then 
made^  and  that  the  obligee  of  the  bonds  had  a  right  to 
apply  that  payment,  first  in  discharge  of  the  interest, 
and  then  pro  tanio  in  reduction  of  the  principal. 

Although  the  judgments  recovered  in  the  actions 
brought  in  1794  were  taken  for  the  full  penalties,  they 
formed,  in  truth,  a  security  only  for  the  amount  of  the 
sums  which  might  then  be  due  upon  the  bonds ;  and 
the  principal  sums  so  remaining  due  would  carry  in- 
terest, until  the  amount  of  that  interest,  together  with 

the 
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the  principal,  was  equal  to  the  penalties,  a  point  which 
was  expressly  decided  in  the  case  of  Clarke  v.  Sdon. 


By  the  decree  it  was  declared,  that  *^  the  amount  of 
the  two  several  legacies  of  1000/*  and  1000/.  Jamaica 
currency,  certified  to  be  due  to  the  Plaintiff  John  G, 
Campbettj  as  administrator  of  John  Campbell  deceased,  is 
to  be  considered  as  giving  to  the  legatee  a  right  of  re- 
tainer as  on  the  1st  of  December  1791,  being  the  end  of 
one  year  after  the  death  of  WiUiam  Graham,  the  testator, 
to  the  amount  of  the  said  two  legacies,  out  of  the  debt  dae 
by  the  said  John  Campbell,  deceased,  to  the  said  William 
Graham,  deceased,  upon  the  bonds  on  which  the  judg- 
ments in  the  pleadings  mentioned  were  obtained ;  and 
to  be  considered  as  applied  first  in  payment  of  the 
interest,  and  the  remainder,  if  any,  in  payment  of  the 
principal  of  the  said  debt;  and  that  the  account  between 
the  parties  is  to  be  computed  upon  the  principle  of  sacb 
retainer ;  and  that  it  be  referred  back  to  the  Master  to 
inquire  and  ascertain  what  was  due  upon  the  said  judg- 
ments on  the  2d  day  of  June  1794,  when  they  were  ob- 
tained, having  regard  to  the  declaration  hereinbefore 
contained  as  to  the  right  of  retainer  in  respect  to  tlie 
said  two  legacies ;  and  the  said  Master  is  to  compute 
interest  on  what  he  shall  so  find  to  be  due  on  the  said 
2d  day  oi  June  1794  upon  the  said  judgments,  from  the 
said  2d  day  of  June  1794,  until  the  amount  due  on  the 
said  judgments,  together  with  the  costs  therein  men- 
tioned, shall  have  reached  the  sum  of  6703/.  Ss.  sterling, 
being  the  amount  of  the  penalties  of  the  said  bonds,  and 
of  the  said  costs,"  &c. 


1851. 
Jtdy  15,  16. 
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On  the  rehearing  of  the  exceptions  before  the  Lord  18S1. 
Chancellor  three  questions  only  were  argued :  first,  with 
respect  to  the  set-off;  secondly,  upon  the  effect  of  laches 
in  barring  the  claim  of  the  legatees;  and,  thirdly,  as  to 
the  correctness  of  the  Master's  calculation  of  the  .value 
of  the  l^acies. 

Mn  Tinwyy  Mr.  BermaU^  and  Mr.  Botfe^  for  the 
Plaintiffi. 

The  Master  was  right  in  computing  what  was  due  in 
respect  of  J,  G.  CampbelTs  legacy  at  the  time  when 
the  bill  was  filed,  and  deducting  the  amount  from  the 
judgment  debt.     That  the  one  claim  carried  interest  at 
4  per  cent,  while  the  other  carried  no  interest  was  an 
accident,  which  here  is  favourable  to  the  legatee ;  but 
the  advantage  might  have  been  the  other  way.   Suppose, 
for  example,  the  debt,  instead  of  being  secured  by  a 
judgment,  had  been  due  upon  a  bond  bearing  interest 
at  5  per  cent.,  could  the  legatee  have  then  insisted  as  a 
matter  of  course  on  having  his  legacy  set  ofl^  as  at  the 
date  of  the  testator's  death,  or  at  the  end  of  a  year 
afterwards,   against  the  money  due  upon  the   bond? 
The  doctrine  has  never  gone  to  that  extent     Though 
recognized  in  equity  long  before  the  legislature  ven- 
tured to  make  it  available  at  law,  the  application  of 
set-off  has  been   always  founded  on  mutual  dealings 
and  on  some  evidence,  however  slight,  of  the  assent 
or  contract  of  the  parties.      Curson  v.  African   Com" 
pany{a\   Hawkins  v.  Freeman  (b)^   Carr  v.  Taylor  {c\ 
Ex  parte  OtFerralL  (d)     In  Jeffs  v.  Wood  {e\  which  was 
much  relied  upon  in  the  Court  below,  the  circumstances 

are 

(fl)  1  Vem,  121.    The  prin-  (c)  10  Vet.  574. 

cipal  cases  on  the  subject  are  (d)  \O.^J.Z4T. 
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1831.        are  incorrectly  stated :  the  judgnnent  really  tamed  upon 
an  agreement,  and  the  executor  besides  had  admitted 
assets.    But,  so  ikr  as  it  seems  an  authority  for  appljiog 
the  doctrine  generally,   wherever   there   are  opposite 
debts,  without  proof  of  understanding  or  intent,  it  is 
contradicted  by  the.  later  cases  of  P^  ▼•  Green  {a)  and 
Whitaker  v.  Bush,  {b)    A  legatee  never  can  be  permitted 
to  pay  himself  by  retaining  the  value  of  his  l^ai^  out 
of  a  debt,  unless  the  personal  representatiye  has  given  his 
assent,  or  has  distinctly  admitted  assets*     Till  then  there 
are  no  mutual  demands ;  for  the  legatee  is  a  mere  vo- 
lunteer, and  the  executor,  who  takes  upon  himself  to 
authorize  such  a  retainer  before  all  the  testator's  debts 
are  satisfied,  incurs  the  hazard  of  committing  a  (feius- 
iamL    It  is  an  option,  therefore,  which  can  belong  only 
to  the  personal  representative,  and  his  right  must  stand 
upon  the  same  footing  as  that  of  any  other  person  who 
unites  the  character  of  debtor  and  creditor  of  another. 
The  party,  who  would  have  the  benefit,  must  declare  his 
election ;  he  must  either  adopt  his  right  at  the  moment 
when  the  mutual  claims  arise,  or  he  is  presumed  to  reject 
it     Here  the  administrator  rejected  it,  for  he  insisted 
on  fiill  satis&ction  of  the  debt,  and,  in  the  actions  brought 
upon  the  bonds  judgments  were  recovered  for  the  whole 
amount  of  the  penalties.    It  is  impossible,  upon  principle, 
that  set-ofi*  should  be  applied  by  relation  to  any  antece- 
dent period,  unless  there  has  been  some  intimation  of  in- 
tention ;  nor  can  any  precedent  be  produced  for  giving  it 
a  retrospective  operation.     It  can  only  take  effect  from 
the  time  when  the  Plaintifi*  by  filing  his  bill  asserted 
the  existence  of  a  cross  demand.     Why  should  the  end 
of  a  year  after  the  testator's  death  be  fixed  upon  as  the 
time  for  striking  the  balance  between  the  counter-claims 

rather  than  any  other  period  ? 

The 

(a)  Mo9.  185.  {b)  AwA^Am. 
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The  adfDini8tnitor»  by  bis  answer  to  the  bill,  did  not 

set  up  time  as  a  defence,  but  resisted  the  payment  on  quite 

a  different  ground,  —  that  the  legacies  were  not  general 

legacies,  but  specific,  and  that  no  bonds  could  be  found 

to  sadsfy  them.    The  denial  of  the  yaltdity  of  a  claim  is 

a  circumstance  that  rebuts  the  presumption  of  satis&ctbn 

raised  by  the  lapse  of  time.     Beeves  y.  Brymer.  {a)    No 

administration  was  taken  out  in  England  till  1821,  and 

till  then,  consequently,  there  was  no  person  upon  whom 

the  demand  could  be  made.     Where  the  statute  of 

limitations  has  been  set  up  against  a  daim,  it  has  been 

decided  that  no  cause  of  action  accrued,  until  there  was 

an  administration  to  the  estate  of  a  party  in  whose 

right  the  action  was  brought.    Murray  v.  East  India 

Company.  {Jj)    The  same  rule  must  apply  where  the 

party  against  whose  estate  a  demand  is  made,  has  been 

unrepresented  for  a  series  of  years.     Here  there  was  no 

iiind  out  of  which  the  legacies  could  be  paid ;  for  the 

assets  were  not  collected,  and  of  course  could  not  be 

distributed  till  the  year  1821.    It  is  true  that  length  of 

time  will  raise  a  presumption  of  the  payment  of  legacies : 

thus  in  Pickering  y.  Stamford  (c)  it  was  said  that  had 

that  been  the  case  of  a  legacy,  thirty-five  years  would 

have  been  a  bar;  and  in  Jones  v.  TurberoUle  (d)  a  legacy 

was  presumed  to  be  satisfied  after  forty  years.    Herty  v. 

Dinwoody.  (e)  In  fact,  a  much  less  time  would  be  sufficient 

to  raise  the  presumption  in  theabsenceof  all  circumstances 

to  rebut  it;  for  as  a  legacy  is  in  the  nature  of  a  simple 

contract  debt,  six  years,  and  not  twenty,  would  be  the 

period  of  limitation  against  the  demand  of  the  legatee. 

But  in  this  case  there  are  abundant  circumstances  to  repel 

the  presumption  of  payment ;  for  besides  the  impossibility 

of 


(5)  sB.4rA.  S04. 

(e)  tFW.juii.S7S.  SBl. 


1631. 


Campbell 

V. 
GEABAIff. 


(<Qs  Ftff.jun.  11. 
(tf)  8  Ftff.  JUD.  87.     4  Bro. 
C.  C.  257. 


*70  CASES  IN  CHANCERY. 

18S1*       5f  making  the  demand  while  the  estate  of  the  testator 
Caupbeli;     ^"^^  "^^  administered  to^  tlie  absence  of  a  creditor  in  a 

v>  foreign  country  b  of  itself  sufficient  to  prevent  the  statute 

Gbahajcl 

of  limitations  from  running,  and  by  analogy  from  raising 

a   presumption    of  payment  as  against  the  I^atees. 

Fladang  v.  Winter,  (a) 

In  Cockerdl  v.  Barber  {b)  Lord  Eldon  has  distincdj 
laid  down  that  a  legacy  in  foreign  specie  must  be  paid 
in  this  country  according  to  the  current  value  of  that 
specie,  without  any  reference  to  the  rate  of  exchange, 
or,  what  was  the  same  thing,  the  expence  of  remittance. 
Raymond  ▼•  BrodbeU  (c),  Phipps  ▼•  Anglesea.  {d) 

# 

Sir  Edward  Sksgden  and  Mr.  Simpkinsanf  for  the  De- 
fendant. 

His  Honor's  decree  is  founded  in  substantial  justice, 
and  is  not  inconsistent  with  authority.  Nothing  can  be 
more  fair  than  that  the  legacy  should  go  to  extinguish 
pro  tanio  the  amount  of  the  judgment  debt  subsisting  at 
the  testator's  death;  nothing  more  mischievous  than 
that  a  premium  should  be  held  out  for  laches,  and  that 
a  legatee,  while  he  evades  the  payment  of  his  obligations 
with  impunity,  should  be  thereby  enabled  to  swell  the 
amount  of  his  cross  demand.  I(^  as  might  have  hap- 
pened, this  judgment  had  been  the  only  assets  left  by 
the  testator,  the  Plaintiff's  claim  would  have  been  con- 
tinually accumulating,  while  the  fund  to  discharge  it 
remained  stationary.  The  law  of  set-o£^  which  was 
intended  to  prevent  a  circuity  of  actions,  rests  on  a  tacit 
understanding  between  persons  mutually  indebted,  that 
a  balance  shall  be  struck  between  the  opposite  claims  as 

they 

(a)  19  Fei.  196.  (c)  5  Vet.  199. 

ib)  16  Ves.  461.  fd)  5  Ftfi.  Ab.  809.  pi.  8, 
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they  arise,  and  that  the  amount  of  the  difference  only        16S1. 
shall   constitute  the  debt     Jeff^  v.  Wood  is  not  to  be     1,     ' 
explained  away ;  it  did  not  stand  on  the  footing  of  agree-  o. 

ment,  but  was  a  decision  upon  the  general  principle,  and 
has  been  uniformly  followed.     Ranking  v«  Barnard*  (a) 

Upon  the  lapse  of  time,  the  principle  established 
in    Ckahnondeley  v.  CUntonip)    is  applicable.     Acqui- 
escence for  upwards  of  twenty  years  in  the  right  of  a 
party  in  possession,  or  against  whom  a  claim  was  never 
brought,  is  a  bar  in  equity  as  well  as  at  law.     That 
principle  has  been  repeatedly  extended  to  legacies.   The 
language  of  Lord  Chief  Baron  Eyre  in  Jones  v.  7«r£^- 
viUe(c)  is  extremely  strong  to  that  effect;  and  is  only  a 
recognition  of  the  doctrine  which  had  been  laid  down 
and  acted  upon  long  before  in  Smith  v.  Clay*  {d)    There 
is  no  evidence  whatever  of  these  legacies  having  been 
claimed  in  the  long  interval  between  the  year  1790, 
when  the  testator  died,  and  the  year  1821,  when  the 
bill  was  filed  by  the  party  representing  the  legatees; 
neither  is  there  any  evidence  that  the  assets  were  de- 
ficient   At  the  time  of  the  testator's  death,  which  took 
place  in  Jamaica^  the  legatees  were  domiciled  in  that 
island,  where  a  regular  series  of  administrations  has 
been  taken  out  from  1791  downwards.     The  legatees 
mnst  have  had  little  faith  in  the  validity  of  their  own 
claim,  when  they  assigned  their  supposed  title  for  the 
paltry  consideration  of  2SU     All  the  circumstances  of 
the  case  confirm  instead  of  weakening  the  presumption 
arising  from  the  lapse  of  time. 

In  calculating  the  difference  between  pounds  sterling 
and  pounds  in  Jamaica  currency,  the  Master,  by  adopt- 
ing 

{a)  5  Mad.  3S.  ((/)  Amb,  645.     3  Bro.  C. 

\h)%J,^W.\.       *  C.  659.  n. 

(c)  S  F«.  jun.  11. 
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1831.       ing  the  nominal  instead  of  the  real  standard  of  valne,  hb 
'      -      ^      added  to  what  oueht  to  have  been  the  estimated  amoant 
V.  of  the  legacies  at  the  rate  of  22^  per  cent.    The  per- 

Gaahax.  maneut  standard  of  value  as  between  this  country  and 
Jamaica  is  in  the  ratio  of  14  to  10 ;  in  other  words, 
when  the  exchange  is  at  par,  100/.  sterling  are  equiva- 
lent to  140/.  Jamaica  currency.  But  the  actual  rate  of 
exchange  is  22^  per  cent,  beyond  par  in  bvour  of  this 
country;  so  that  every  1 001.  paid  in  this  country  are  in  fact 
equal  to  1622.  lOs*  Jamaica  currency,  and  thus  the  lq;atees 
would,  upon  the  Master's  calculation,  gain  22^  per  cent 
upon  the  whole  amount  of  their  l^acies.  All  they  are 
entitled  to  receive,  admitting  the  validity  of  the  daim,  is 
the  value  of  the  legacies  in  pounds  sterling  or  bills  of 
exchange  supposing  them  to  be  paid  in  Jamaica. 


Augu$t  ss.         The  Lord  Chancellor.  * 

By  the  first  of  the  three  exceptions  brought  under 
review  on  this  appeal,  a  question  was  raised  touching  the 
right  of  a  l^tee^  who  was  also  indebted  to  the  testator 
upon  a  bond,  to  retain  and  set  off  his  legacy  against  the 
amount  of  the  bond  debt :  and,  upon  a  full  consideration 
of  the  case,  I  am  of  opinion  diat  his  Honor  has  decided 
rightly  in  allowing  that  exception. 

The  next  excepUon  related  to  a  subject  of  more  genenl 
importance^  and  as  I  have  not  here  the  good  fortune  to 
agree  with  his  Honor  in  the  conclusion  to  which  he  has 
come,  it  is  proper  that  I  should  state  the  &cts  of  the 
case  more  fully,  and  assign  the  reasons  for  my  diflference 
of  opinion* 

The 

*  Lord  Brovgham. 
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The  last  exception  had  reference  only  to  the  mode,  in 
which  the  value  of  certain  legacies  given  in  Jamaica 
currency  were  to  be  estimated:  and,  as  I  think  that 
those  legacies  ought  not  to  be  paid,  the  question  as  to 
the  value  of  the  currency,  or  the  manner  in  which  that 
should  be  ascertained,  does  not  arise. 
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My  observations,  therefore,  will  be  confined  to  the 
question  raised  by  the  second  exception :  and  the 
facts,  upon  which  the  judgment  will  turn,  are  shortly 
these:  — 

The  testator  died  in  the  year  1790,  having  bequeathed 

to  John  Campbell^  who  survived  him,  two  legacies  of 

1000/.  each,  the  right  to  which  came  into  discussion 

under  the  former  exception  already  adverted  to.     The 

present  question,  however,  does  not  arise  upon  them, 

but  upon   two  legacies  of  500/.  given  by  the  will  to 

two  other  legatees,  from  whom  the  Plaintiff,   lyho   is 

the  personal  representative  of  the  same  John  Campbell^ 

and  as  such  entitled  to  the  two  former  legacies,  purchased 

them  for  the  sum  of  25/.  each,  that  is  to  say,  5  per  cent. 

upon  the  principal,  and  at  the  same  time  had  them 

regularly  assigned  to  him.    And  the  question  now  being. 

Whether  the  Plaintifl^  by  virtue  of  that  assignment,  is 

entitled  to  those  legacies  of  500/.,   I  am  disposed  to 

hold,  so  far  differing  from  his  Honor's  judgment,  that, 

in  the  peculiar  circumstances  of  this  case,  the  Plaintiff 

has  failed  to  make  out  his  title;  and  to  that  extent, 

therefore,  that  the  order  should  be  reversed. 


Although  the  testator's  death  happened  in  the  year 
1790,  no  steps  were  taken  by  the  legatees,  either  during 
the  life  of  John  CampbeUy  or  afterwards,  to  assert  their 
daims  under  the  will ;  nor  did  the  present  Plaintif}^  at 
whatever  time  he  acquired  his  title,  resort  to  any  measures 

li  .  for 
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for  tbe  recovery  of  these  legacies  prior  to  the  year  1817. 
In  that  year  a  demand,  or  something  like  a  demand^ 
appears  for  the  first  time  to  have  been  made  on  behalf 
of  tbe  legatees,  and  that  was  the  earliest  symptom  which 
the  parties  exhibited  of  their  being  alive  to  their  in- 
terests under  Mr.  GrahanCs  will.  The  bill  was  filed 
in  1821.  Here  then  is  a  period  of  at  least  seven  and 
twenty  years,  or,  reckoning  down  till  the  filing  of  the 
bill,  of  more  than  thirty  years,  during  the  whole  of 
which  the  Plaintiff,  or  those  in  whose  shoes  he  stands, 
were  perfectly  quiescent  and  inactive  with  regard  to 
any  claims  they  might  intend  to  assert  against  the  testa* 
tor's  estate. 


The  question,  putting  it  in  a  general  form,  is  very 
important;  —  Whether  laches  of  so  long  a  duration, 
leaving  so  many  years  to  elapse,  so  many  deaths  to 
occur,  and  so  many  changes  of  circumstances  and 
parties  to  take  place,  —  whether  in  such  a  case  the  mere 
lapse  of  time  ought  not  of  itself  to  operate  here,  as  it 
certainly  would  with  respect  to  any  demand  at  law,  I 
will  not  say  as  a  bar,  but  as  constituting  such  an 
acquiescence  as  justifies  a  court  of  equity  in  presuming 
payment.  The  statute  of  limitations,  while  it  en- 
deavoured to  apply  a  remedy  to  the  case  of  simple  con- 
tract debts  and  actions  upon  tort,  to  personal  and 
mixed  actions  as  well  as  to  other  rights  of  a  real  nature, 
left  the  case  of  actions  upon  specialties,  judgments  as 
well  as  bonds  and  recognizances,  entirely  unprovided 
for ;  and  many  complaints  in  consequence  arose,  traces 
of  which  are  to  be  met  with  both  in  the  dicta  and  de- 
cisions of  our  early  judges.  Lord  Hale  was  among  tbe 
first  who  countenanced  the  notion,  that,  after  lapse  of 
time,  satisfaction  might  be  presumed  even  of  a  specialty; 
and  that  doctrine,  which  subsequently  received  tbe  as- 
sent of  Lord  Hardwicke^  derived  some  confirmation  from 

th« 
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die  statute  of  William  (a),  by  which  twenty  years  were 
fixed  as  the  period  of  limitation  for  reversing  judg- 
ments   by   writ    of   error.      Following    the    analogy 
affi>rde4  by  that  statute,  or  more  probably  rather  the 
WMlogj  of  the  period  within  w^ich  perbonal  or  mixed 
actions  for  the  recovery  of  real  rights  are  limited,  the 
courts  have  come  to  adopt  the  doctrine  of  Lord  Hale 
by  a  pretty  uniform  train  of  decisions :  and  they  now 
hold  that  the  lapse  of  twenty  years,  if  not  taken  as 
a  positive  bar,  shall  at  least  be  fatal  to  actions  upon 
bond%   the  Judge  always   directing  the  jury,    under 
such  circumstances,  to  presume,  in  the  absence  of  con- 
trary evidence,  that  the  debt  has  been  satisfied.     If  in- 
terest is  proved  to  have  been  paid,  or  if  upon  demand, 
any  acknowledgment  has  been  made  that  the  debt  re« 
mains  still  unsatisfied,  there  is,  of  course,  an  end  of  the 
presumption.     On  this  subject  considerable  diversity  of 
opinion  has  prevailed  among  the  Judges  at  different 

■ 

Umes;  Lord  Mansfield  going  a  good  deal  farther  tlian 
others  have  done  with  respect  to  the  period  that  must 
elapse  in  order  to  found  the  presumption;  and  Mr. 
Justice  Btdler  having  once  or  twice  said  that  he  had 
known  instances  where  eighteen  years  had  been  consi- 
dered as  sufficient  for  that  purpose. 


1881. 


The  cases  where  the  subject  has  been  chiefly  con- 
sidered, are  a  case  at  law  in  Bwram{b)\  and  as  fiir 
as  this  Court  is  concerned,  Fladong  v.  Winter  {c)  and 
Wynne  v.  Waring^  which  is  stated  in  the  report  of  that 
case.  In  the  two  latter,  the  presumption  of  payment  is 
admitted  to  be  capable  of  being  rebutted  by  circum- 
sUmces,  —  not  only  the  circumstances  already  adverted 
to,  of  acknowledgment,  on  a  demand  made,  or  a  state- 
ment 

(a)  lO&ll  W.3.c.\4, 

{b)  4  Bwr.  1962.    Oswald  v.  Legk^  1  T.B^  970. 

(e)  19  Fti.  196. 
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ment  of  inability  to  pay,  or  an  actual  payment  of  interest, 
which  at  all  events  keeps  the  claim  alive,  but  by  the  in- 
solvency of  the  specialty  debtor,  or  his  incapacity  to 
discharge  his  obligations.  In  Fladong  v.  Winter^  Lord 
Eldon  decided  in  favour  of  the  report,  (which  was  against 
the  debt,)  unless  the  exceptant  chose  to  try  the  quesdon 
at  law.  There  seems  to  be  some  inaccuracy  in  the  note 
of  what  fell  from  his  Lordship  upon  that  occasion;  for 
that  eminent  Judge  is  represented  as  expressing  his 
surprise  that  no  attention  was  paid  to  the  material  cir- 
cumstance of  the  bond  having  remained  in  the  hands 
of  the  obligee ;  ^*  a  circumstance,"  adds  his  Lordship, 
**  of  great  weight."  But  it  is  to  be  observed,  that 
in  all  but  those  very  rare  cases  where,  upon  the  prin- 
ciple adopted  in  Read  v.  Broohnan  {a\  the  party  is 
permitted  to  declare  upon  a  lost  instrument,  this  cir- 
cumstance, on  which  Lord  Eldon  lays  so  much  stress, 
must  of  necessity  occur.  If  it  were  not  so,  the  ques- 
tion never  could  arise;  for  it  is  only  by  reason  of 
the  appearance  of  the  bond,  —  because  the  instrument 
is  on  the  spot  and  is  produced,  —  that  the  Court  pre* 
sumes  the  debt  to  be  still  subsisting.  Counsel,  no 
doubt,  endeavour  to  contend  that  that  circumstance  is 
itself  a  proof  that  the  debt  must  remain  unpaid;  since 
it  would  be  a  singular  thing  if  the  obligor,  who  paid  it, 
should  leave  so  important  a  document  in  the  hands  of 
the  creditor.  But  the  Court  invariably  refuses  to  listen 
to  any  such  argument.  The  language  of  the  Judges  in 
such  cases  is,  "  The  creditor  has  chosen  to  lie  by  for 
twenty  years :  true  it  is,  he  may  have  kept  quiet  pos- 
session of  the  bond;  but  to  supply  the  defect  in  the 
statute  of  limitations,  to  shew  our  enmity  to  stale  de- 
mands, and  our  adherence  to  the  principle  of  vigilanti* 
bus  non  dormientibus  servat  lex^  it  is  our  duty  to  lean 
strongly  in  favour  of  the  presumption." 

If 
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.    If  that  be  the  clear  rule  as  to  specialties  at  law,  notwith- 
standing the  production  of  the  instrument  uncancelled, 
and  simply  because  twenty  years  have  been  suffered  to 
elapse  without  any  steps  taken  against  the  debtor,  what 
rational  ground  can  be  suggested  for  excluding  the  same 
doctrine  from  courts  of  equity  in  the  peculiarly  equitable 
matter  of  a  suit  for  the  payment  of  a  legacy  ?     If  the 
foundation  of  the  rule  nt  law  be  considered,  it  should 
seem  that  precisely  the  same  principle  justifies  courts  of 
equity  in  adopting  a  similar  course.     The  facilities  pos- 
sessed by  a  legatee  for  recovering  his  legacy  from  the 
personal  representative,  are  just  as  great  as  those  pos- 
sessed by  an  obligee  for  recovering  his  bond  debt  from 
the  obligor.     Exactly  the  same  presumption  arises  from 
his  long  quiescence;    the  presumption  either  that  the 
demand  has  been  satisfied,  or  that  he  does  not  mean  to 
enforce  it;  and  there  is  this  material  difference  between 
the  cases,  — the  one  is  a  volunteer,  the  other  a  creditor 
for  valuable  consideration  :  the  obligee  is  a  creditor  for 
high  value,  the  evidence  of  consideration,  the  deed  and 
seal  being  of  so  high  a  nature  in  the  law,  that  no  proof 
can  be  given  of  the  want  of  consideration,  and  except 
as  between  creditors,  the  party  is  estopped  from  alleging 
that  no  consideration  pnssed.    In  point  of  fact,  however, 
in  almost  every  bond  transaction  a  money  consideration 
has  been  given. 
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I  cannot  see,  therefore,  why  the  same  doctrine  should 
not  be  applicable  to  equitable  as  to  legal  jurisdiction :  but 
as  nothing  can  be  more  dangerous  than  to  proceed  upon 
reasons  of  analogy,  even  where  they  only  follow  the 
course  pursued  by  courts  of  equity  in  adopting  the  prac- 
tice of  the  common  law,  I  should  not  feel  myself  jus- 
tified in  that  inconsiderable,  and,  as  it  seems,  rea- 
sonable and  beneficial  step,  if  I  did  not  find,  that  the 
principles  upon  which  I  am  disposed  to  make  it,  had 

I  i  3  been 
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18S1.  been  recognised  by  the  decisions  of  this  Court  and  by 
the  dicta  of  my  predecessors  in  office.  The  case  to 
which  I  would  particularly  refer  in  that  view  is  Herof 
Y.  DifVwoody*{a)  The  doctrine  is  there  laid  down  in 
the  way  in  which  it  is  safest  to  propound  it,  that  equity 
has  not  yet  established,  nor  the  practice  of  this  Court 
adopted  any  rule,  which  makes  twenty,  or  twenty-five, 
or  even  thirty  years  a  bar,  any  more  than  the  courts  of 
law  have,  with  respect  to  specialty  debts,  but  that  each 
case  must  depend  on  its  own  circumstances.  Courts 
of  law,  indeed,  have  gone  somewhat  farther;  for  they 
consider  it  as  the  next  thing  to  a  necessary  presump- 
tion ;  they  throw  the  proof  on  the  other  side,  on  him 
that  would  rebut  the  presumption.  Their  language  is, 
**  If  no  contrary  circumstance  appears,  twen^  yean 
shall  be  an  absolute  bar."  In  Hercy  v.  Dimooody  Lord 
Mvanley  said,  that  no  certain  rule  had  been  worked  out 
by  the  Court,  but  that  each  case  was  to  depend  upon  its 
own  circumstances,  with  a  strong  leanings  however,  to 
take  into  consideration  the  lapse  of  tim^  when  no  con- 
traiy  circumstance  rebutted  it. 

These  principles  are  sanctioned  by  the  high  au- 
thority of  Lord  Camden  in  the  case  of  Smiik  v« 
CUaf{p\  of  which  there  is  an  imperfect  account  in  Am^ 
Her,  but  which  is  well  reported,  from  the  notes  of  the 
learned  Judge  himself  in  the  third  volume  of  Mr. 
Brtmn's  Chancery  CaseSj  in  a  note  to  the  case  of  Lord 
Deloraine  v.  Braame.  It  is  true  that  Smith  v.  CZsy 
was  at  first  a  good  deal  caviUed  at  and  objected  to« 
The  way,  however,  in  which  those  objections,— ob* 
jections  evidently  taken  per  incuriami  —  have  yielded 
to  further  inquiry  and  reflecUon  is  extremely  remaik^ 

able 

(a)  4  Bro.  C.  C  t57.    9  Vcm.  jun.  87. 

(b)  ZB,C,C  «39.  D.     Amh.  645. 
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able  and  instructive,  and  greatly  add;  to  its  weight 
as  an  authority.      In  Pkkering  v.  Lord  Stamford  {a\ 
a  case  undoubtedly  of  great  value^  though  rather  per- 
haps (ov  the  argument,  tlian   for  the  particular  point 
which  it  decided,  Lord  Alvanley^  the  faster  of  the 
Rolls,  in  the  first  breaking  of  the  case,  expresses  an 
opinion   extremely  adverse  to  Smith  v.  Clay.     When 
the  counsel  for  the  Defendant^  referring  to  Smith  Yk 
Clay,   cited  tlie  language  of  Lord   Camden^  that  **  a 
court  of  equity,  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its 
aid  to  stale  demands,  where  the  party  has  slept  upon  his 
right  and  acquiesced  for  a  great  length  of  time^''  the 
Master  of  the  Rolls  observed,   <^  That  was  a  bill  of 
review  I  believe ;  it  is  clear  there  was  a  mistake.^    And 
on  the  counsel  proceeding,  his  Lordship  again  carps  at 
it,  saying,  <<  They  were  not  bound  to  know  the  decree 
was  wrong.     They  knew  there  was  such  a  will,  and 
tbey  knew  tliere  was  a  decree.     I  think  there  ought 
to  be  a  bill  of  review  at  any  distance  on  error  ap^ 
parent''     This  was  upon   the  first  argument  of  the 
case.     When  he  next  comes  to  consider  the  question, 
however,  after  an  interval  of  nine  or  ten  days  had  given 
Um  time  to  reconsider  the  matter,  and  to  reflect  a  little 
upon  the  authority  of  Smith  v»  day,  his  Lordship  takes 
a  very  difierent  view.     His  words  are,  ^*  The  Court 
has  adopted  rules  upon  that)  as  far  as  they  could,  by 
analogy  to  the  rules  of  law.     Twenty  years'  possession 
is  a  bar  to  the  equity  of  redemption  of  a  mortgagor. 
There  certainly  may  be  cases  in  which,  after  a  length  of 
time,  though  it  may  not  be  pleadable,  this  Court  would 
hold  a  bill  to  come  too  late*     If  a  paity,  having  know^ 
ledge  of  his  rights,  will  sit  sUIl,  and,  without  asserting 

thero» 

(a)  S  rei.jun.S79. 


IBSI. 
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GaARAlk* 
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them,  permit  persons  to  act  as  if  they  did  not  exist,  to 
acquire  interests,  and  consider  themselves  as  owners  of 
the  property  to  which  the  other  will  not  assert  his  claim, 
there  is  no  reason  that  I  know  of  why  every  presumption 
should  not  arise,  as  in  the  case  of  a  bond/'  His  Lord- 
ship, upon  the  former  occasion,  had  said,  there  ought 
to  be  a  bill  of  review  at  any  distance  for  error  apparent. 
That  is  not  the  same  doctrine  which  his  Lordship  lays 
down  here ;  for  he  says,  ^*  There  is  no  reason  that  I 
know  of  why  every  presumption  should  not  arise,  as  in 
the  case  of  a  bond.  Jones  v.  Turberville  is  a  very  clear 
case,  in  which  the  Lords'  Commissioners  held  a  legacy 
barred  after  forty  years,  and  would  not  entertain  the 
bill.  Now  if  this,"  he  proceeds,  "  had  been  the  case 
of  a  legacy,  I  should  have  been  of  opinion  that  there 
was  a  bar  in  the  presumption  of  satisfaction."  The  case 
of  Pickering  v.  Stamford^  then  under  Lord  AlvanUt/s 
consideration,  was  very  much  mixed  up  and  compli- 
cated ;  the  question  which  it  involved  mainly  relating  to 
a  charity ;  but  he  states,  that  if  it  had  been  a  simple 
naked  case  of  a  legacy,  he  should  have  been  of  opinion 
there  was  a  bar  in  the  presumption  of  satisfaction. 
Coming  afterwards  to  Smith  v.  Clay^  which  he  appears 
now  to  be  much  more  disposed  to  follow,  because  he 
was  better  acquainted  with  it,  he  says,  '^  Smith  v.  CUy 
will  be  found  much  more  fully  reported  in  Br&mn,  in  the 
note  to  Lord  Deloraine  v.  Browfie^  than  in  Amhler^ — 
a  passage  from  which  it  seems  highly  probable  that  he 
had  not  before  examined  the  excellent  report  in  Braicn: 
—  he  adds,  **  It  is  well  worth  reading ;  it  not  only 
decides  the  point  as  to  not  opening  a  bill  of  review 
after  twenty  years,  even  for  error  apparent  on  the  re- 
cord, but  there  is  a  great  deal  of  sound  doctrine  laid 
down  with  regard  to  parties  neglecting  to  prosecute 
their  rights,  in  a  manner  which  very  much  distinguishes 
the  decrees  of  that  noble  Lord." 

I  con- 
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I  consider  his  Lordship's  opinion  in  favour  of  that 
case  as  a  grave  authority :  and  what  renders  his  assent 
to  it  the  more  valuable  is,  that  it  was  yielded  slowly 
and  with  reluctance,  and  as  the  result  only  of  further 
consideration,  a  result  most  creditable  to  his  candour, 
I  am  also  justified  in  assuming  the  well-considered 
assent  which  he  gave,  to  go  a  great  deal  farther  than 
the  particular  point  in  the  cause,  and  that  though  the 
question  was  only  upon  a  bill  of  review,  he  approved 
of  the  general  doctrine  contained  in  the  judgment. 


481 


1831. 

Campbell 

V, 

Geabav. 


The  subsequent  part  of  Lord  Alvanln/s  judgment, 
which  I  admit  certainly  to  be  the  law,  is  also  well  de- 
serving of  attention.  ^*  At  the  same  time,  I  know  no 
rule,''  he  says,  **  that  has  established  that  mere  length 
of  time  will  bar.  If  I  did,  I  would  dismiss  the  bilL 
Therefore,  that  being  the  case^  I  am  to  say  whether 
under  such  circumstances  a  bar  can  be  presumed." 
And  upon  the  circumstances  of  that  case,  holding  as 
he  did  in  Her<y  v.  Dirvwoody^  that  the  particular  cir- 
cumstances of  each  case  must  decide,  he  did  not  dis- 
miss that  particular  bill,  although  he  stated  that  if  it 
had  been  the  case  of  a  legacy  he  certainly  would  have 
dismissed  it.  The  time  there  was  five-and-thirty  years. 
The  cause  came  on  again  some  time  afterwards  (a), 
and  there  also  he  refers  to  the  doctrine  in  Smith  v. 
Clay  and  Hercy  v.  Dinwoodyj  and  makes  this  observ- 
ation, **  The  bill  certainly  requires  very  extraordinary 
circumstances  to  sustain  it  at  so  late  a  period,  and  the 
first  question  is,  whether  at  this  distance  of  time  it  is 
too  late  to  make  the  claim."  After  expressing  his  regret 
that  the  rule  was  not  here  as  in  courts  of  law,  nearly 
amounting  to  a  bar,  he  continues,  ^^  But  when  I  ad- 
mitted that,  as  I  did  fully  in  Hercy  v.  Diniaoody^  and 
in  this  cause,  it  does  not  follow  that  the  bill  may  nqt 

be 

[a)  2  Fri.jun.  581. 
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1831.       be  dismissed,  though  it  cannot  be  pleaded  to.     The 
€AMPBeLL     Qo^stion  in  all  these  cases  is,  whether  there  are  motiyes 
V.  of  public  policy  or  private  inconvenience  to  induce  the 

Court  to  say,  under  all  the  circumstances,  the  suit 
ought  not  to  be  entertained/'  And  the  rest  of  his 
reasoning  proceeds  upon  the  same  grounds,  leaning 
strongly  towards  a  presumption  in  favour  of  payment 
or  satisfaction  in  cases  of  long  acquiescence. 

This  brings  me  to  the  second  observation  to  which 
the  case  of  Smith  v.  Clay  is  liable,  namely,  that  it 
was  the  case  of  a  bill  of  review,  and  not  an  original 
demand  of  a  debt  or  legacy.  That  is  no  doubt  true: 
but  it  is  equally  true  that  the  same  principles  upon 
which  Simifk  v.  Clay  was  decided  are  most  strictly  ap- 
plicable to  the  cases  of  a  common  debt,  and  of  a  claim 
under  a  will.  ^^  Nothing,"  says  Lord  Camden^  '<  can 
call  forth  this  Court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence :  where  these  are  want- 
ing  the  Court  is  passive,  and  does  nothing."  And  the 
doctrine  laid  down  by  his  Lordship  is,  that  it  is  the  rule 
of  this  Court  always  to  discourage  stale  demands,  and  to 
throw  upon  the  party  coming  after  long  acquiescence, 
the  burthen  of  shewing  why  he  lay  by  so  long. 

A  party  buying  a  legacy  of  500/.  for  2SU  after  seven 
and  twenty  years  has  elapsed,  and  then  allowing  fbar 
years  more  to  pass  before  filing  bis  bill,  making  alto- 
gether a  laches  of  more  than  thirty  years,  in  my  appre- 
hension has  himself  to  blame,  if  he  finds  when  he  coma 
into  this  Court,  that  his  remedy,  is  gone.  Upon  the  prio- 
ciple  of  some  of  these  cases,  therefore,  and  upon  the  autho- 
rity of  others,  admitting  nevertheless  that  no  one  has  gone 
so  far  as  to  say  that  mere  lapse  of  time  can  be  pleaded  as 
a  bar,  and  stating  also  that  I  can  find  no  case  in  which 
die  precise  period  of  seven-and-twenty  years  has  been 

held 
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held  to  be  sufficient  to  shut  the  doors  of  a  court  of 
eqaity  against  such  a  demand,  as  too  stale  to  be  en- 
forced —  upon  the  principles  and  the  reasoning  in  some 
of  these  cases,  and  the  actual  decisions  in  others,  I  am 
disposed  to  hold  that  the  Plaintiff  has  come  too  late, 
and  that  the  doors  of  this  Court  ought  not  now  to  be 
thrown  open  to  him,  inasmuch  as,  to  use  Lord  CamdetC% 
expression,  the  Court  cannot  be  .called  into  activity  to 
ud  a  demand,  be  it  for  a  legacy  or  for  a  debt,  unless 
with  good  faith  and  with  good  conscience  a  reasonable 
d^ree  of  diligence  shall  have  been  used.     To  say  that 
this  is  laying  down  a  new  doctrine,  because  the  precise 
period  of  seven-and-^twenty  years  b  not  found  in  other 
cases,  is  evidently  a  narrow  and  superficial  view  of  the 
subject     As  the  question,  however,  is  one  of  great  im* 
portance  in  itself,  and  as,  where  the  courts  below  have 
differed,  the  superintending  authority  of  the  court  of 
the  last  resort  is  extremely  desirable  (although  I  enter* 
tain  no  doubt  as  to  the  soundness  of  the  judgment  I 
have  ^ven),  it  would  perhaps  be  on  the  whole  moi^ 
sadsfiictory  if  the  case  were  carried  for  final  adjudication 
to  the  House  of  Lords. 


18S1. 


Campbell 
Gbaham. 


The  Plaintiff  has  since  presented  a  petition  of  appeal 
to  the  House  of  Lords. 
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April  30. 21.  STRATTON  o.  DAVIDSON. 

In  a  suit  for  ri^HE  Solicitor  General  and  Mr.  Tinney  moved,  that 
perforraance  ^^  Defendants,  who  were  the  consignees  of  the 

ofacoDtract    produce  of  a   West  India  estate,  might  be  restrained 

anestateintfae  ^^^^  P^y^^g  ^^^r  ^^  proceeds  to  the  other  Defeodaat 

Weit  Indies,     SumondSf  who  was  out  of  die  jurisdiction,  and  that  a 

against  a  pur-  ,  , 

chaser  who      receiver  might  be  appointed. 

resided  there^ 

and  had  got 

into  po8se»-  According  to  the  case  made  by  the  bill,  the  PlaintifBi 

pavinTthe"'  ^^^^  ^'^®  vendors  of  the  estate  in  question.  One  of  the 
purchase  Defendants,  Symondsy  was  the  purchaser,  who  had  been 

which  the        allowed  to  take  possession  of  the  property  under  a 

consignees  of  verbal  agreement,  and  had  continued  to  retain  it  ever 

the  estate  , 

were  also         since  the  year  1814  without  completing  his  contract, 

Defendants,     ^qJ  without  paying:  either  rent  or  interest  on  his  pur- 

an  apph-  r  j     q  r 

cation  for  a  chase-money.  The  other  Defendants  Davidson  and  Co. 
proceeds^of  *  ^^^^  merchants  in  London^  to  whom  the  produce  of 
the  consign-  the  estate  was  consigned  by  the  purchaser.  Symonds 
refused  the      ^^^  never  been  served  with  process ;  but  in  the  year 

principal  De-  1829,  during  a  short  stay  in  this  country,  which  he 
fendant,  the  .  .     ,          •  :                    o      »      t       i          i  .         i    . 
purchaser,  visited  on  his  way  to  Scotland,  where  his  relations  re- 
having  never  sided,  a  negociation  was  carried  on  with  him  through 
been  served  ...                                                 .         . 
with  a  «tfd-  the  medium  of  his  solicitor,  for  the  purpose  of  inducing 

pcena.  Yixm  to  perform  his  part  of  the  agreement     That  nego- 

ciation,  however,  eventually  failed  and  came  to  nothing; 
and  while  he  was  either  in  Scotland  or  on  his  voyage 
back  to  the  West  Indies^  the  present  bill  was  filed,  pray- 
ing to  have  the  contract  specifically  executed. 

Mr.  Pembertonj    for    the    consignees,    opposed  the 
motion. 


The 


CASES  IN  CHANCERY. 


485 


The  Solicitor  Getieralj  in  reply. 

The  Lord  Chancellor. 

This  suit  is  instituted  to  enforce  the  specific  per- 
formance of  a  contract  relating  to  the  purchase  of  a 
property  in  Si.  Vincent;  a  contract  which  was  entered 
into  by  a  person  who  was  then  a  resident  in  that  island. 
The  purchaser,  Mr.  Symonds^  many  years  afterwards, 
but  before  a  conveyance  was  made,  came  over  to  this 

r 

country  for  some  particular  objects  of  his  own.  It  does 
not  distinctly  appear  how  long  he  remained  in  England^ 
but  it  was  a  very  short  time  only ;  and  during  his  stay 
negociations  were  set  on  foot,  which  were  ultimately 
broken  off,  respecting  the  completion  of  the  transaction 
for  the  purchase.  Mr.  Symonds  afterwards  proceeded  to 
Greened,  and  there  embarked  for  St.  Vincent,  where  he 
now  resides.  There  is  nothing  to  shew  that  he  left  Eng- 
land for  the  purpose  of  avoiding  service  of  process.  This 
is  an  application  for  the  appointment  of  a  receiver  of  the 
produce  of  the  estate :  but  the  Defendant,  whom  this 
motion  principally  seeks  to  affect,  has  had  no  notice,  and 
has  never  been  served  with  process;  and  under  such 
circumstances  it  would  be  the  extreme  of  injustice  to 
grant  the  application,  (a) 

Motion  refused  with  costs. 


18  SO. 


Stbatton 
Davidson. 


(a)  See    Tanfield   v.  Irvine,      150.  n.  where  several  other  cases 
Cowards.  Ckadwick^  qRuu,  149,      on  the  subject  are  referred  ta 
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Jpraa5,a*.  BARNES  v.  WILSON. 

TARLETON  v.  DYER. 


Acttveaiteo' 
dered  at  the 


I^TR.  HORNEj  Mr.  Tinney^  and  Mr.  Spence  mo^ed 
proper"offire  that  the  enrolment  of  two  orders  allowing  the 

after  a  decree   demurrers  in  these  causes  might  be  vacated.   The  orders 
livered  to  the    IQ  question  were  pronounced  by  the  Vice-Chancellor  on 

•ecreury  for     ^he  morning  of  Thursday ^  the  26th  of  November  1829, 
eorolmenty  ^  .  •^' 

and  forwarded  and  on  the  following  day  they  were  drawn  up  and  given 

Ch^cdiorin  ^^  ^®  R^istrar  to  the  Defendant's  solicitor.    The  ne- 

ordertobe  cessary  documents  for  eflecting  the  enrolment  having 

t^late^^  been  procured  from  one  of  the  six  clerks,  tb|^y  were, 

prevent  the  about  noon  on  the  following  Monday^  delivered  to  the 

rolinent,al-  bag-bearer,  and  by  him   put  into   the  hands  of  the 

^?"8**  i"^  secretary  of  decrees,  for  the  purpose  of  being  submitted 

the  signature  to  the  Lord  Chancellor  for  signature.     The  secretary 

i^bitedVll  &ffix^  ^^  seal  to  the  papers,  and  they  were  then  de- 

after  the  ca^  spatched  between  three  and  four  o'clock  on  that  day,  by 

dered.         *  ^  special  messenger,  to  Brighton^  where  His  lordship 

The  enrol-    was  residing,  and  where  they  were  signed  at  a  late  hoar 
ment  of  a  .  •  i         t       t  r.    i  •        i   . 

decree  will       the  same  night.     In  the  course  of  that  evenmg^  but 

not  be  vacated  jome  time  after  the  departure  of  the  messeneer,  a  caoeat 
merely  on  toe  ,     ,  o    » 

ground  of  de-   on  behalf  of  the  Plainti£^  was  brought  to  tlie  office^  and 

tEc^Dartren-^  the  person  tendering  it  was  then  informed  that  it  came 
rolling,  or  of    too  late,  as  the  decrees  had  been  already  forwarded  to 

SSmthe op-     the  Lord  Chancellor, 
posite  partVy 

fraud  or  'I^he  application  was  supported  by  an   affidavit  of 

deception  has   Mr.  Taylor^  the  Plaintiff's  town  agent,  stating  in  detail 

tised.  a  variety 

A  party  is 
not  bound  to  communicate  to  hu  adversary  his  intention  to  inrol  the  decree^ 
because  the  latter  informs  him  of  his  intention  to  appeal  against  it. 
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a  variety  of  circumstances  by  which,  after  the  orders 
were  pronounced,  he  had  been  thrown  off  his  guard, 
and  led  to  neglect  the  precaution  of  entering  a  caveat. 
On  the  other  side  was  produced  a  counter-affidavit 
made  by  Mr.  Perkins^  the  agent  of  the  Defendant,  set- 
ting forth  the  particulars  of  certain  conversations  between 
himself  and  the  agent  (or  the  Plaintifl^  from  which  it 
appeared,  that,  both  before  and  after  the  demurrers  were 
argued,  Mr.  Perkins  had  maintained  a  cautious  reserve 
in  speaking  of  what  course  he  should  pursue,  and  that 
he  bad  done  no  positive  act,  from  which  it  was  necessarily 
to  be  inferred,  that  he  intended  to  waive  any  advantage 
afibrded  by  the  rules  of  strict  practice.  The  general 
effect  of  these  affidavits  is  sufficiently  stated  in  the 
judgment 


1830. 


For  the  motion  it  was  argued  that,  according  to  strict 
practice,  the  caveat  was  entered  in  time,  and  that  con- 
sequently the  enrolment  was  void.  The  decrees  roust 
have  been  signed  after  the  caveat  was  lodged ;  for  it 
was  left  at  the  office  within  four  hours  after  the  de* 
crees  were  delivered  to  the  messenger :  it  was  necessary 
that  these  should  be  forwarded  to  Brighton  for  the  Lord 
Chancellor's  signature;  and,  at  the  moment  when  that 
signature  was  adhibited,  the  caveat  roust  have  been 
already  filed,  a  fact  of  which  if  his  Lordship  had  been 
aware,  he  would  have  refused  to  sign  them. 


Granting,  however,  that  in  strictness  the  caveat  was  a 
few  hours  too  late,  still  the  conduct  of  the  Defendant's 
agent  exhibited  a  specimen  ot*  sharp  practice  which 
courts  of  equity  ought  not  to  countenance,  and  which  if 
tolerated  would  be  attended  with  ruinous  consequences 
to  this  Plaintiff,  and  would  encourage  similar  attempts 
in  other  cases.  The  result  would  be  by  a  trick  to  get 
rid,   upon  demurrer,  of  these  suits,  and  virtually  to 

deprive 
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deprive  the  Plaintiff  of  his  right  of  appeal ;  fofi  from 
the  circumstances  of  the  parties,  it  would  be  madness 
to  incur  the  expense  of  carrying  the  case  to  the  Hoose 
of  Lords. 


Independently  of  deceit  or  intentional  misrepresent- 
ation, it  was  impossible  not  to  see  upon  the  affidavits 
that  the  natural  effect  of  the  conversations  there  de- 
tailed   was   to  throw   the  Plaintiff's   solicitor  entirely 
off  his  guard.     If  not  a  case  of  fraud,  therefore,  which 
would    of   itself   unquestionably    furnish    a    sufficient 
ground  for  vacating   the   enrolment,   it  was   certainly 
one    of  surprise,    from    the    consequences    of   which 
the  Court  was  always  disposed  to  relieve,  in  order  to 
further  the  ends  of  justice,  especially  where  the  slip 
was  of  the  most  trifling  and  doubtful  kind.     Such  relief 
was  given  by  Lord  Eldon  in  Robinson  v.  Nemdick  (a), 
and  in  Stevens  v.   Guppy.  {b)     In   a  case  in  Vesey  (c) 
Lord  Hardwicke  went  still  farther,  for  his  Lordship 
said,  *'  I  never  knew  greater  despatch  than  in  the  pre- 
sent case;   therefore  though  it  is  strictly  regular,  yet 
being  so  quick^   it  is  within  the  reason  of  the  common 
law  courts   setting  aside  judgments   every  day  as  on 
surprise;  although  they  are  strictly  regular.     So  may 
this  Court,  especially  when  it  partly  arises  on  the  De- 
fendant's mistake."     On  another  occasion  his  Lordship 
observed,  "  These  precedents  prove  it  to  be  discretionary 
in  the  Court,  I  do  not  mean  arbitrarily,  to  exercise  this 
power  if  they  think  fit."     A  similar  doctrine  is  laid 
down  broadly  in  a  case  in  Vernon,  {d)     As  it  was  now 
unusual  to   enrol  decrees,  the  caveat  had  come  to  be 

con- 


(fl)  5  Mer.  15. 
(*)  ir.4-i2.178. 
(c)  Anon.  1  Vet»  sen.  526. 
{d)  Anon,  1  Vem,  151.     Also 
Kemp  V.  Squire,  I  Vet,  sen.  S05. 


and  the  cases  there  cited.  S.  C, 
1  Bich.  131.  Price  v.  iSW/jr, 
1  Dick,  21.  Pickett  v.  Loggon, 
S  Vet.  702.  &  C.  14  Vet,  251. 
3  Bw,  554.  n. 
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coostdered  as  a  mere  form  which  occasions  unnecessary 
expense^  and  might  as  well  be  dispensed  with. 

The  Solicitor-General  and  Mr.  Richards^  contra. 

This  is  a  case  entitled  to  no  indulgence.     It  seeks  to 
revive  a  claim  after  the  parties  have  lain  on  their  oars 
for  nearly  twenty  years ;  and  it  was  only  by  something 
very  like  a  trick,  that  the  PlaintiiF  was  enabled  to  keep 
his  bill  in  court,  after  it  had  been  supposed  to  be  finally 
dismissed,  {a)    The  Vice-Chancellor's  judgment  on  the 
demurrers  proceeded  entirely  on  the  merits,  so  that,  if  the 
enrolment  was  regular,  there  is  no  pretence  for  apply- 
ing to  get  rid  of  these  decrees  by  motion.     Charman  \4 
Charman.{b)     No  doubt   the  enrolment   could  not  be 
allowed  to  stand,  if  there  had  been  bad  faith  on  the 
part  of  the  Defendant ;  but  there  was  nothing  of  the 
kind.     In  Stevens  v.  Guppy  there  was  wilful  deception. 
The  nature  of  the  case  in  Vesey  is  not  stated,  but  it 
appears  that  the  party  taking  the  caveat  went  in  time, 
but  carried  it  by  mistake  to  the  wrong  office^     The  rule 
is,  that  a  certain  advantage,  well  known  to  the  pro* 
fession,  is  obtained  by  enrolment :  every  party  must  be 
presumed  to  be  aware  of  that  advantage;  and  if  he 
suspects  that  his  adversary  means  to  have  recourse  to 
it,  he  may  for  5s.^  and  without  any  reason  assigned,  stay 
the  enrolment  for  a  month  by  entering  a  caveat  at  the 
office. 


1830. 


It  is  not  true  that  the  caveat  was  lodged  in  sufficient 

time.    The  rule  is  universal,  that  where  a  party  has 

performed  all  that  Is  incumbent  upon  him  with  a  view 

to  the  perfecting  of  an  act,  (and  that  was  done  in  this 

instance  by  leaving  the  orders  with  the  proper  officer, 

^ho  makes  a  note  of  the  time  when  they  are  delivered,) 

the 
(a)  Svpra,  p.  1.  (^)  16  Fes.  I  IS. 
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the  act  is  considered  to  be  then  complete.  If  the  Lord 
Chancellor  signs  and  returns  the  instrumenty  the  sig- 
nature operates  by  relation  from  the  time  when  the 
necessary  documents  were  left  or  tendered.  If  his 
Lordship  does  not  sign  it,  of  course  the  instrument 
remains  incomplete.  An  opposite  rule  would  be  in  the 
highest  degree  inconvenient ;  since  it  would  involve  the 
necessity  of  a  minute  and  often  an  impracticable  in- 
vestigation, for  the  purpose  of  ascertaining  the  precise 
moment  when  the  signature  was  affixed.  To  avoid  that 
inconvenience,  the  enrolment  of  annuity  deeds  and  of 
deeds  of  bargain  and  sale  has  always  been  held  to  be 
effectual  from  the  time  when  they  are  left  with  the 
registrar;  and  that  analogy  must  be  followed  here. 


There  is  no  usage  or  understanding  in  the  profession, 
in  conformity  with  which  a  party  is  bound,  even  in 
courtesy,  to  apprisse  the  other  side  that  he  is  proceeding 
to  get  a  decree  enrolled ;  nor  can  the  officiousness  of  bis 
adversary  in  giving  him  notice  of  an  intended  appeal, 
impose  on  him  any  new  obligation  to  be  equally  explicit, 
in  communicating  the  measures  which  are  in  contem- 
plation, for  the  purpose  of  preventing  that  appeal. 

Upon  the  affidavits  it  is  manifest  there  was  no  fraud 
or  misrepresentation.  The  Plaintiff's  solicitor  was  bis 
own  dupe.  He  never  dreamed  of  there  being  any  in- 
tention to  enrol  the  decree,  and  was  probably  not  auare 
of  the  consequences  of  enrolment.  Was  it  for  the  De- 
fendant's agent  gratuitously  to  rouse  his  adversary's 
suspicions  and  put  him  on  his  guard  ?  Neither  was 
there  any  extraordinary  despatch  used  in  drawing  up 
the  decree ;  and  no  extra  fees  were  paid  for  expedition. 


Mr.  Home,  in  reply,  observed  that  the  analogy  cW 
not  hold  between  the  case  of  decrees  and  of  deeds  re- 

quiring 
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quiring  enrolment ;  for  that  when  deeds  were  enrolled, 
there  was  but  one  party  concerned ;  it  was  entirely  an  ex 
jarte  proceeding,  and  no  other  individual  had  a  right  to 
interfere. 


The  Lord  Chancellor  stated,  that  having  made  in* 
qairy,  he  had  ascertained,  that,  in  point  oF  fact,  the  docu- 
ments had  been  laid  before  him  for  signature  about 
eleven  o'clock  on  the  Monday  night,  which  must  have 
been  considerably  later  than  the  time  when  the  caveat 
was  tendered  at  the  oflBce. 


The  Lord  Chancellor. 

The  question  in  this  case  is,  whether  a  caveat  was 
entered  at  the  office  in  time  to  prevent  the  effect  of  the 
enrolment  of  the  Vice-Chancellor's  decrees.  My  im- 
pression at  the  close  of  the  argument  was,  that  the 
construction  contended  for  on  behalf  of  the  Plaintiffs 
was  one  that  would  be  attended  with  great  incon- 
venience.  According  to  that  construction,  it  would 
become  necessary  to  watch  the  precise  time  when  the 
decree  is  signed ;  for,  in  order  to  determine  the  priority^ 
reference  must  be  had  to  the  moment  when  the  sig« 
nature  is  affixed.  From  the  anonymous  case  before 
Lord  HardwickCf  however,  I  rather  collected  that  the 
delivery  of  the  documents  to  the  messenger  for  the 
purpose  of  being  carried  to  the  Lord  Chancellor  for 
enrolment,  was  the  time  from  which  the  act  of  enrol- 
ment was  to  be  deemed  complete.  On  this  subject  I 
have  consulted  the  six  clerks,  from  whom  I  have  re* 
ceived  a  certificate  that,  in  their  opinion,  the  enrolment 
was  completed  by  the  delivery  of  the  documents  to  the 
messenger;  and  that  here  the  caveat  was  not  in  time. 
That  certificate  corresponds  with  the  opinion  which  I 
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formerly  expressed  as  to  what  would  be  the  convenient 
course,  and  I  am  disposed  to  conform  to  it. 

The  question  then  resolves  itself  into  the  case  nade 
upon  the  affidavits.  By  the  rules  of  the  Court,  a  party 
has  a  right  to  get  his  decree  enrolled  for  the  purpose  of 
preventing  an  appeal;  and  he  has  a  right  to  use  as 
much  expedition  as  he  chooses  in  so  doing;  and  the 
other  party  has  an  opportunity  of  preventing  snch  enrcrf- 
roent,  for  a  limited  time,  by  previously  entering  a  caveat. 
If  he  neglects  that  opportunity,  he  is  precluded  fiom 
appealing,  unless  the  party  enrolling  his  decree  has,  by 
some  act  of  his,  prevented  his  adversary  from  entering 
the  caveat  in  due  time.  And  one  question  here  is, 
whether  any  thing  has  been  done  by  Mr.  Perkins  to 
mislead  Mr.  Tayhr.  It  appears,  that,  immediately  pre- 
vious to  the  judgment,  Mr.  Taylor  said  in  the  presence 
of  Mr.  Perkins,  that  if  the  decree  of  the  Vice- Chancellor 
was  against  his  (Mr.  Tqyloi^s)  clients,  they  intended  to 
appeal ;  and  Mr.  Perkins  likewise  said,  that  if  the  de- 
cree was  unfavourable  to  his  clients,  he  should  also 
appeal,  and  that  Mr.  Taylor  then  observed  there  might 
be  some  difficulty  as  to  w*hether  there  should  be  two 
separate  appeals,  or  only  one.  But  it  does  not  appear, 
that  previously  to  the  hearing  of  the  demurrers,  any 
understanding  or  arrangement  was  come  to  between  the 
parties ;  or  that  what  passed  on  that  occasion  amounted 
to  any  thing  more  than  a  mere  assertion  or  statement 
on  both  sides.  A  bare  communication  of  an  inten* 
tion  to  appeal,  cannot  be  considered  sufficient  to  pre- 
vent the  other  party  from  proceeding  to  get  his  de- 
cree enrolled.  Nor  do  I  think  that  a  solicitor  is 
bound  to  communicate  that  he  is  proceeding  to  enrol 
the  decree,  so  as  to  deprive  the  opposite  party  of  an 
opportunity  of  entering  a  caveat.  There  is  some  slight 
conflict  of  evidence  as  to  the  circumstances  that  took 

place 
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place  after  the  judgment  was  given ;  but  what  passed^ 
whatever  it  may  have  been,  does  not  seem  to  have 
been  very  impoitant;  and  Mr.  Perkins  denies  that 
he  then  had  any  conversation  on  the  subject.  On  the 
Monday  following,  which  was  the  SOth  of  November^  on 
the  parties  again  happening  to  meet,  Mr.  Taylor  men- 
tioned to  Mr.  Perkhis  his  intention  of  appealing,  and 
stated  that  he  was  then  preparing  the  papers  wilh  that 
view.  It  was  not  said  by  Mr.  Perkim  that  he  was  pro- 
ceeding to  enrol  the  decree;  nor  do  I  think  that  he  was 
bound  to  make  any  such  statement.  He  was  perfectly 
silent  upon  the  subject,  and  having  done  no  act  to  mis* 
lead  the  other  party,  it  is  not  like  the  case  of  Stevens  v. 
Gttpfjff  where  Lord  Eldon  rested  his  'decision  expressly 
on  the  ground  that  the  party  enrolling  had  said  that, 
which  might  lead  the  other  party  to  believe,  that  the 
decree  would  not  be  enrolled. 
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The  Plaintiff's  solicitor  must,  therefore,  take  tlie  coa< 
quences  of  his  omission. 
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Apra23.  DE  GENEVE  v.  HANNAM. 

An  order  to  ^^^  ^^^  ^^  of  November  1829  the  answer  of  the  De** 

tained'in  Tio-  ^"^  fendant  Joseph  Ardcn  was  referred  on  exceptions 

lation  of  the  for  insufficiency,  and  on  the  14th  of  the  same  month,  the 

Dew  orden  Master  reported  that  his  answer  was  sufficient.     On  the 

may  be  treated  g^h  of  February  1880,  the  Defendant  Arden  cave  notice 
as  a  mere  nul-  .  , 

lity;  although^  for  the  12th  (the  last  day  of  Hilary  term)  of  a  motion 

therefore,  it  j^f  ^y^  Vice-Chancel  lor  to  dismiss  the  Plaintiff's  bill 
remains  iindis- 

charged,  it  is     for  want  of  prosecution,  no  step  having  been  taken  in 

amotion  u>      ^^®  cause  since  the  Master's  report  of  sufficiency  was 

dismiss  the        made.     On  the  9th  of  February  the  Plaintiff  obtained. 

If  notice  of  ^y  petition  of  course  at  the  Rolls,  an  order  to  amend  his 

a  motion  to  bin  within  three  weeks  from  that  date,  and  on  the  12tb 
dismiss  a  bill        ^    ,  i       .       i.      .      i     <»    •      t  -n  ■  ■ 

for  want  of       of  that  month,  the  dismissal  of  the  bill  was  moved  be- 

prosecution  »    f^^^  ^y^^  Vice-Chancellor,  according  to  the  notice.     Mr. 

given  for  too  ^ 

early  a  day,       Houpellt   however,   who  appeared  on  that  occasion  a% 

nol^Sb  counsel  for  the  Plaintiff,  suggesting  that  the  Plaintiff 
the  motion  had  been  unable  to  cret  in  the  answers  of  the  other  De- 
toflifpwtr  ^^'  fendants,  his  Honor  allowed  the  matter  to  stand  over  till 

ponedtoa       ^hg  next  Seal,  for  the  purpose  of  producing  an  affi- 

dav  when  it 

might  have       davit  of  that  fact.     On  the  20th  of  February^  which  was 

been  re-  ^j^^  g^^^  g^^y  j^f^gj.  Hilary  term,  the  motion  was  accord- 

gularly  made.  «.  i     .    •    . 

ingly  renewed,  and  no  affidavit  being  then  produced, 

the  order  of  dismissal  was  pronounced. 

A  motion  was  now  made  to  discharge  the  Vice-Chan- 
cellor's order. 


Mr.  Home  and  Mr.  Roupell  for  the  motion,  contended 
that  the  order  was  erroneous  on  two  grounds:  First,  be- 
cause the  notice  of  motion  was  given  for  a  day  on  which, 
according  to  the  16th  of  the  new  orders,  the  motion 
could    not  be   regularly   made,   namely,   the    18th  of 

Febrmn/j 
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missal  €X>uld  have  been  moved  was  the  20th  of  that     *   '^'  "^  ^ 

u&  Gensvs 
month,  which  was  the  first  Seal  after  Hilary  term ;  and  r. 

although,  from  a  mere  accident,  the  motion  had  stood  Hannam* 
over  till  the  20th,  that  circumstance  could  not  cure  the 
original  defect:  Secondly,  because  no  order  of  dis- 
missal could  be  made  while  an  order  obtained,  whether 
regularly  or  not,  by  petition  at  the  Rolls,  and  giving 
liberty  to  amend,  was  subsisting  and  in  force. 

Mr.  ParJcer^  contra^  admitted  that  if  the  formeir  ob- 
jection had  been  urged  before  his  Honor  at  the  time,  it 
might  have  been  fatal ;  but  he  insisted  that  the  matter 
having,  as  an  indulgence  to  the  Plaintiff,  and  on  a  sug- 
gestion v^hich  turned  out  to  be  unfounded,  been  per- 
mitted to  stand  over  to  a  day  when  the  motion  was 
perfectly  regular,  and  the  Plaintiff  having  then  appeared 
and  not  taken  the  objection,  although   he  resisted  the 
motion    upon   other  grounds,   must  be   held   to   have 
waived  any  irregularity  in  the  notice.     At  any  rate  it 
was  now  too  late  to  bring  it  forward  with  success  upon 
appeal.     The  other  circumstance  on  which  the  Plaintiff 
relied,  that  an  order  to  amend  was  subsisting  at  die 
time  when  the  dismissal  was  moved,  had  been  distinctly 
insisted   upon    before   the  Vice-Chancellor,  and  over- 
ruled, his  Honor  being  of  opinion,  that  an  order  made  in 
the  irregular  manner  in  which  that  was  admitted  to  have 
been  obtained,  was  to  be  treated  as  a  mere  nullity,  and 
could  not  therefore  affect  the  Defendant's  right  to  hav9 
the  PlaintifTs  bill  dismissed  for  want  of  prosecution. 

The  Lord  Chancellor  said,  that  as  to  the  ktter 
objection,  the  order  having  been  improperly  obtained, 
in  defiance  of  the  ISth  of  the  new  orders,  it  was  in  his 
opinion  unnecessary  to  move  to  have  it  rescinded*  But 
upon  the  other  point  he  held,  that  as  the  notice  Was 
originally  bad,  the  order  made  in  pursuance  of  it  must 
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b6  considered  to  be  bad  likewise.  As  the  Plaindff,  bow* 
ever,  by  not  taking  the  objection  in  the  first  instance^ 
had  rendered  the  present  motion  necessary,  though 
his  Lordship  discharged  the  order  of  dismissal,  he  de- 
cided that  the  Plaintiff  should  pay  the  costs  of  the 
application  to  discharge  it. 


April  S3. 

If  a  motioDy 
after  bein^ 
refused  with 
costs  ia  the 
court  below, 
be  renewed 
upon  new 
facts  and 
evidence  in 
the  court  of 
appeal,  it  may 
beeranted 
with  costs,  it 
being  sub- 
stantially an 
original 
motion. 

Jurisdiction 
of  the  Court 
of  Chancery 
in  awards, 
under  the 
9&  10  W.5. 

CIS, 


In  the  Matter  of  JOSEPH  and  WEBSTER. 

npHE  SolicitoT'-General  and  Mr.  Stuart  moved  that  an 
order  of  his  Honor  the  Vice-Chancellor  might  be 
rescinded,  and  that  a  writ  of  attachment  might  issue 
against  Webster  for  non-performance  of  an  award. 

It  appeared  from  the  affidavits  that  a  sum  of  money 
had  been  claimed  by  Joseph  as  due  to  him  from  Webster^ 
in  his  character  of  executor  to  the  debtor,  and  that 
there  being  no  cause  then  depending  between  them, 
ff^&s^^  joined  with  him  in  a  general  submission  of  all 
matters  in  dispute  to  an  arbitrator,  which  submission 
was  regularly  made  an  order  of  the  Court  of  Chancery, 
under  the  provisions  of  the  9  &  10  ^.3.  r.  15.  The 
award  pronounced  in  pursuance  of  that  reference  di- 
rected, that  a  sum  of  19/.  195.  Aid.  should  be  ^  paid 
out  of  the  assets  which  might  be  in  Webster's  hands,  or 
which  might  be  coming  to  him."  The  costs  of  the 
reference,  which  he  was  also  directed  by  the  award  to 
pay,  were  taxed  by  the  Master  at  2SL  On  the  25th  of 
July  1829,  Joseph  moved  that  Webster  might  be  ordered 
to  pay  the  sum  awarded,  together  with  the  costs,  on  the 
ground  that  a  general  submission  was  an  admission  of 
assets.  The  Vice-Chancellor,  however,  upon  the  read- 
ing of  an  affidavit  by  Webster,  stating  that  he  had  no 
assets  in  hand,  and  that  he  was  then  considerably  out  of 
pocket  on  account  of  his  executorship;  and,  in  consider- 

atioB 
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ation  of  the  peculiar  language  of  the  award,  refused  the        ISSO. 

application  with  costs.  -  -^ 

In  the  Matter 

ofJjSSPR 

The  motion  having  been  renewed  before  the  Lord  and 

Chancellor,  a  further  affidavit  was  filed  on  behalf  of 
Joseph^  stating  facts  and  circumstances  from  which  it 
was  to  be  inferred  that  subsequently  to  the  discussion 
before  his  Honor,  Webster  had  received  assets,  and  had, 
then  and  now,  upwards  of  100/.  of  the  testator's  pro- 
perty in  his  hands. 

Mr.  Spenccy  who  appeared  for  Webster^  opposed  the 
production  of  this  affidavit,  on  the  ground  that  it  was 
not  before  the  Vice-Chancellor,  and  that  in  fact  it  was 
now  used  to  support  quite  a  new  case ;  but  Const  v. 
Barr{a)  being  cited  as  an  authority  in  favour  of  the 
admissibility  of  the  affidavit,  the  Lord  Chancellor  re- 
cognized and  approved  of  the  doctrine  there  laid  down, 
and  directed  the  affidavit  to  be  read:    and  upon   the 
effect  of  that  evidence,  he  decided,  that   Webster  was 
bound  to  pay  the  money,  in  pursuance  of  the  award. 

On  the  question  of  costs,  it  was  then  contended  that  a 
general  submission  to  arbitration  was,  as  between  the 
parties,  an  admission  of  assets  both  at  law  and  in  equity. 

Bobson  V. .  (b)     That  must  always  be  a  necessary 

implication;  otherwise  cut  bono  the  expense  and  trouble 
of  the  reference?  Here  there  was  a  reference;  that  is 
to  say,  an  admission  of  assets,  which  no  denial  of  the 
party  could  be  permitted  to  countervail. 

On  the  other  side  reliance  was  placed  on  the  very 
special  wording  of  the  award,  by  which  the  debt  was 
directed  to  be  paid  out  of  assets  when  they  should  come 
into  Webster^s  hands,  a  point  which  had  seemed  so  clear 
to  his  Honor,  that  when  he  refused  the  application,  he 
allowed  Webster  his  costs. 

(«)  Si2ttM.161.  {b)  8i2oftf,50. 
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In  the  Matter 
of  Joseph 

and 
Wbbster. 


The  Lord  Chancellor. 

The  question  now  stands  before  me  precisely  as  if 
this  were  an  original  motion ;  and  if  a  party  succeeds  in 
an  original  motion,  die  Court  is  frequently  in  the  habit 
of  giving  him  costs.  According  to  the  case  made  before 
the  Vice-Chancellor,  his  decision  was  perfecdy  correct; 
for,  upon  the  evidence  laid  before  his  Honor,  there  were 
then  no  assets  in  the  hands  of  Webster^  and  the  appli- 
cation was  to  enforce  an  award  which  was  to  pay  money 
out  of  assets,  if  there  were  any,  and  if  not,  out  of  future 
assets.  The  Vice-Chancellor  thought  there  was  nothing 
to  satisfy  him  that  there  were  any  assets;  and  he  there- 
fore dismissed  the  motion.  On  the  evidence  before  me, 
however,  it  appears  that  there  are  assets;  but  as  tl)e 
case  is  now  brought  forward  on  additional  facts  and 
evidence,  I  must  consider  this  to  be  substantially  a  new 
motion,  and  the  costs  of  the  application  ought,  therefore, 
to  be  given  to  the  successful  party,  (a) 


(a)  Applications  of  this  kind, 
to  enforce  an  award  where  no 
cause  18  depending,  though  of 
every  day's  occurrence  in  courts 
of  law,  are  extremely  unusual  in 
the  Court  of  Chancery.  So  rare 
indeed  have  they  been,  that  the 
officers  of  that  Court  were  not 
aware  of  any  precedent^  and 
were  disposed  to  doubt  the  juris- 
diction. Mr.  Tidd  (2  PracL  821. 
9th  edit.)  has  expressed  a  similar 
doubt,  on  the  ground  that  the 
statute  of  10  W.  5.  r.  15.  is  con- 
fined to  courts  of  record.  The 
language  of  the  second  section, 
however,  as  otMerved  by  Mad- 
dock,  (2  Ch.  Pr,  712.)  is  altoge- 
ther unintelligible  if  the  act 
be  held  not  to  extend  to  sub- 
missions which  have  been  made 
orders  of  a  court  of  equity:  and 
{n  Godfrey  v.  Bercher,  (5  Tm. 


Ak  189.)  LoHidale  y.  IMtiedaU, 
(2  fVi.  jun.  451.),  2i^ickoh  v.  Oo- 
/tce,{  14  Fet,  265.),and  other  casei 
where  the  efiect  of  the  statute 
cameincidentallyinto  discussion, 
the  jurisdiction  has  never  been 
questioned;  though,  as  these 
have  been  chiefly  upon  submis- 
sions made  in  causes,  to  which, 
according  to  the  better  opiniuo, 
the  statute  does  not  apply, 
(1  Mad.  Ch.  Pr.  296.  ii.  715.)  it 
was  not  necessary  formally  to 
consider  the  point.  But  the  sub- 
missions in  Webster  y.  Bitkep, 
{Pr,  Ch.  225.  2  Fern.  444.),  and 
Spetiigue  v.  Carpenter,  (5  P.  lf» 
361.),  seem  to  have  been  made 
orders  of  the  Court  of  Chanceiy 
under  the  statute;  and  in  the 
principal  case  the  jurisdictioa 
was  not  disputed. 
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lu  the  Matter  of  the  Estate  of  MARY  ENGLAND,       ^o^- 

deceased.  ^ 


^T^HIS  was  the  petition  of  Nathaniel  KnoU^  the  sole  Where  a 

-■-    executor  of  the  will  of  Mary  England,  who  thereby  J^J*^  J?*  **• 

gave  her  residuary  estate  to  the  three  children  oi  John  children,  and 

KnoU,  the  brotlier  of  the  petitioner.  ability^ 

mainuiin 

John  Knott  had  separated  from  his  wife  Helena  Knott,  Court  will 

who  was  tiie  mother  of  the  three  children,  in  the  year  n»«kean  order, 

.  ^  refernng  it  to 

1818,  and  was  resident  in  England  in  very  reduced  cir-  the  Master  to 

cunistances.  and  not  of  ability  to  maintain  his  children.  !!?fl^r^ 

'    ^  '^  proper  persoa 

The  tliree  childreni  upon  the  separationi  were  left  with  to  act  in  the 

the  mother,  who  resided  in  the  East  Indies,  and,  in  the  guardian  and 

year  1820,  two  of  the  three  children  were  sent  to  the  to  inquire 

petitioner  to  be  educated  in  England,  and  had  ever  since  be  for  the 

remained  with  him  at  an  expense  for  their  maintenance  !^"^*  of  the 
J    J        •         ri.^/.f  infants  that  a 

and  education  of  500/.  certain  sum 

should  be 
raised  out  of 
The  testatrix,  Maty  England,  died  in  Jtdy  1829;  and  property  to 

tbe  petition  stated  that  all  the  debts  of  the  testatrix  had  absolutely^ra^ 
been  paid,  and  that  her  residuary  estate  to  a  consider-  ^^}^  under  a 

able  amount  was  invested  in  the  public  funds.  the  Masters 

report,  that  it 
is  for  their 
The  petition,  after  setting  forth  these  circumstances,  benefit,  and 

further  stated  that  the  mother  of  the  children  was  able  JI[.nt  of  thc*°* 
and  willing  to  maintain  her  children,  if  they  returned  executors  of 
to  her  in  India,  and  that  she  and  the  two  children  were  Couitwill  ^ 
desirous  that  they  should  so  return ;  but  that  the  ex-  order  the  turn 
pense  of  the  voyage  to  India  would  be  300/.,  which  the  accordingly, 
mother  had  no  means  of  defraying.     The  prayer  was, 
tliat  the  petitioner  might  be  at  liberty  to  sell  part  of  the 
residuary  estate  of  Mary  Englmid,  to  which  the  three 
children  were  absolutely  entitled,  for  the  purpose  of 

rais:*^*? 
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18S0.        raising  the  two  sums  of  500/.  and  300/.  to  be  applied  id 
—  ^„         payment  of  the  past  maintenance  of  the  two  children, 
of  £mglamd.   who  were  still  infants,  and  in  payment  of  their  expenses 
to  India. 

In    support    of  the    petition   was   cited  Ex  parte 
Mt^rscough,  {a) 

The  Master  of  the  Rolls. 

This  petition  is  entitled  in  the  matter  of  the  estate  of 
Mary  England  deceased,  and  the  petitioner  is  the  sole 
executor  of  the  will.  It  is  in  effect  a  petition  for  the 
partial  administration  of  Mary  England's  estate,  which 
can  be  done  only  upon  a  bill  filed  for  that  purpose,  and 
no  order  therefore  can  be  made  upon  this  petition.  If 
the  petition  had  been  entitled  in  the  matter  of  the  two 
infants,  and  had  been  the  petition  of  the  infants,  I  should 
have  made  an  order  referring  it  to  the  Master  to  ap- 
point a  proper  person  to  act  in  the  nature  of  a  guardian 
to  these  infants,  and  to  inquire  whether  it  would  be  for 
their  benefit  that  the  sum  of  SOOL  should  be  raised  oat 
of  their  shares  of  the  residuary  estate  of  Mary  En^and^ 
in  order  to  defray  their  expenses  to  India ;  and  upon 
the  Master's  report  that  it  would  be  for  their  benefit, 
and  with  the  consent  of  the  executors  of  Mary  England^ 
1  would  order  the  SOOL  to  be  raised  accordingly  and 
paid  to  the  person  appointed  to  act  in  the  nature  of  a 
guardian. 

With  respect  to  the  500/.  which  has  been  the  ex- 
pense of  the  maintenance  and  education  of  these  in&nts, 
and  which  was  incurred  before  the  death  of  Mary  EMg' 
landj  this  can  form  no  debt  upon  the  property  acquired 
by  her  will,  and  no  order  can  be  made  for  raising  it. 

To 

;«)  iJae.^  Walk.  151. 
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To  save  expense,  I   will  permit  the  petition  to  be         1880. 

amended  in  the  manner  which  I  have  mentioned.  ,    -r  \*  ^ 

In  the  Matter 

of  Enqlano. 


The  petition  was  afterwards  amended,  and  the  order 
was  made  accordingly,  (a) 

(a)  See  Ex  parte  Stdft^  Ex  parte  Chamberty  poit^  pp.  575.  577.. 


NAYLOR  V.  ARNITT.  Roi-w. 

May      • 

IVILLIAM  NAYLOR  devised  all  his  real  estates  to  A  testator  de- 

Francis  Amitt  and  IVilliam  MorreU,  their  heirs  and  V^^  **"^*  **" 

trustees  upon 

assigns,  upon  trust,  out  of  the  yearly  rents  and  profits,  tru^t,  out  of 
to  pay  to  his  wife,  Elizabeth  Naylor,  the  yearly  sum  of  profiTt*^  JaJ 
60/.  during  her  life,  which  annuity  was  also  secured  by  two  annuities, 
a  power  of  entry  and  distress,  and  to  Miriam  Bolton  an'  thereto  to 
annuity  of  10/.,  and  subjfCt  to  these  annuities,  to  permit  permit  i4.^  and 
and  suffer  William  Horner  Naylor  to  receive  and  take  wife,  to  re- 
the  rents,  issues,  and  profits  during  his  life;  and  after  the^cntfand^ 
his  decease,  to  permit  and  suffer  Elizabeth^  die  wife  of  profits  during 
William  Homer  Nayler^   to  receive  the  like  rents,  in-  tivelivcs'^wid 

terests.  and  proceeds,  provided  she  so  long  continued  his  ^^^  '*>«  ^e- 

.  cease  of  the 

widow;  with  limitations  over  in  favour  of  thefir  children,  survivor,  he 

Power  was  also  given  to  the  trustees,  with  the  consent  jl*^^**^  'h© 

.  lands  to  their 

^i  William  Homer  Naylor  in  his  lifetime,  and  after  his  children: 
decease,  at  their  sole  discretion,  to  sell  any  part  of  the  [he  iustees 
real  estate  for  the  purpose  of  raising  money  for  tlie  ad-  could  crant 

.     r  r  .1        u'l  1  &  valid  lease 

vancenient  of  any  of  the  children.  of  the  lands 

for  a  term  of 

A  few  weeks  after  the  death  of  the  testator,  the 
trustees  granted  to  Sirnpson  a  lease  of  the  lands  for 
ten  years. 

William 
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William  Homer  Nm^lor  had  childrea  who  were  b* 
(ants. 

The  bill  was  filed  by  the  tenants  for  life  against  ifmitt 
the  surviving  trustee,  and  Simpson^  principally  for  the 
purpose  of  setting  aside  the  lease. 

It  was  alleged  that  the  lease  had  been  granted  ihittdu- 
lently  and  corruptly :  but  it  was  admitted  in  the  argu- 
ment, that  the  Plaintiffs  had  not  made  out  a  case  of 
fraud  and  collusion :  and  the  question  then  was,  whether 
the  trustees  had,  under  the  will,  power  to  grant  a  lease 
for  a  term  of  years. 

Mr.  Pemberion  and  Mr.  T.  Parker  for  the  Platndffi^ 
argued  that  the  will  did  not  give  the  trustees  any  dis- 
cretionary authority  in  the  management  of  the  estate, 
and  that  the  purposes  of  the  trust  were  not  such  as  to 
render  it  necessary  that  they  should  have  a  power  of 
leasing.  Their  duty  was  merely  to  let  the  lands  from 
year  to  year,  and  to  apply  the  rents  so  accruing  in  the 
manner  directed  by  the  will.  A  lease  granted  by  them 
ought  not  to  bind  the  cestuis  que  trusty  except  to  the  ex- 
tent of  the  interest  of  such  of  the  cestuis  que  trud  as 
had  assented  to  it. 


Mr.  Bickersteth  and  Mr.  J.  Russell^  contra. 

The  Master  of  the  Rolls  held,  that  the  trustees  had 
power  to  demise  the  lands  for  a  term  of  ten  years;  and 
declared  the  lease  valid. 
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BYAM  V.  MUNTON.  ^"^- 

ANTHONY  MUNTON  disposed  of  the  residue  of  A  bequest  of 
his  property  in  the  following  words :  —  "  I  give  the  interwt  of 

and  bequeath  all  my  real  estates,  and  all  the  rest,  re-  *|*^  residue  of 
.,  1  .    1        *•  I  1    ^         the  testators 

sidue,  and  remainder  of  my  personal  estates  and  effects  personal 

whatsoever  and  wheresoever  unto  my  wife,  Hester  Mur^  estate,  held, 

^  upon  the  con- 

Um^   my  brother,   the  Rev.  IViUiam  Muntorij  and  my  text  of  the 

sister-in-law,   Ann  Byani;  and  I  direct  them,  or  the  Sicintcmir 
survivor  of  them,  to  dispose  of  and  convert  into  money,  of  the  pro- 
as soon  as  conveniently  may  be,  such  part  thereof  as  estate  which 
shall  consist  of  money  or  securities  for  money,  and  to  ^®*  directed 
call  in  and  receive  all  debts  and  monies  due  to  me,  and  so  as  to  form 
to  lay  out  and  invest  the  whole  of  my  real  and  of  my  ?"®j"'??*  ^ 
residuary  personal  estate  in  the  names  of  them,  or  the  sur-  residue  of  the 
vivors  or  survivor  of  them,  in  the  public  stocks  or  funds,  P*"®°*  'y* 
or  permanent  government  or  real  security  or  securities, 
at  interest ;  and  I  give  and  bequeath  the  interest,  divi- 
dends, and  produce  of  the  whole  of  my  real  estate^  and 
of  the  residue  of  my  personal  estate^  or  the  securities  in 
which   the   same  may  be  invested,   to  my  dear  wife, 
Hester  Munton,  for  and  during  the  term  of  her  natural 
life  for  her  own  use  and  benefit ;  and,  after  the  decease 
of  my  dear  wife,  I  give  and  bequeath  one  full  and  clear 
moiety  of  the  interest,  dividends,  and  produce  of  the 
residue  of  my  persofial  estate  and  effects^  or  the  stocks, 
funds,  or  securities  in  which  the  same  shall  be  invested, 
to  my  brother,  the  Rev.  William  Munton^  his  executors, 
administrators,  and  assigns ;  and  I  give  and  bequeath 
the  other  full  and  clear  moiety  of  the  interest,  dividends, 
and  produce  tf  the  residue  of  my  personal  estate  and 
eifects,  or  the  stocks,  funds,  or  securities  in  which  the 
same  shall  be  invested,  to  my  sister  in  law,  Ann  Byam^ 

for 
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18S0.  for  and  during  the  term  of  her  natural  life,  for  her  own 
use  and  benefit ;  and,  after  the  decease  of  my  sistsr  ia 
low,  Ann  Bj/amf  I  give  the  w/tole  of  the  principal  cf 
such  moieties^  or  the  whole  residue  of  my  estate  vhat- 
soever  and  wheresoever^  and  the  stocks,  funds,  and  se- 
curities in  which  the  same  shall  be  invested,  and  the 
interest,  dividends,  and  produce  thereof,  to  my  brother, 
the  Rev.  William  Munton,  his  heirs,  executors,  admi- 
nistrators,  and  assigns,  to  and  for  his  or  their  use  and 
benefit." 

The  question  was,  whetlier  the  bequest  of  a  moiety  of 
the  interest,  dividends,  and  produce  ^*  of  the  residue  of 
my  personal  estate,"  did  or  did  not,  upon  the  whole 
tenor  of  the  will,  give  Ann  Byam  a  moiety  of  the  rents 
of  the  real  estates  till  sold,  and  afterwards  of  the  in- 
terest of  the  proceeds  arising  from  the  sale  of  them,  as 
well  as  a  moiety  of  the  interest  of  the  residue  of  the 
produce  of  the  testator's  pei*sonal  estate. 

Mr.  Wray  and  Mr.  Goodeve,  for  the  Plaintifis. 

Mr.  Bickersteth  and  Mr.  Bethel^  for  the  heir. 

Mr.  Pemberton  and  Mr.  Simpkinson,  for  other  Defend- 
ants. 

The  Master  of  the  Rolls  said,  that  the  testator  had 
made  one  mixed  fund  of  the  residue  of  the  personalty, 
and  the  proceeds  of  the  sale  of  the  real  estate ;  that  the 
whole  was  to  be  invested  in  government  stocks  or  on 
real  securities,  and  the  interest  was  to  be  paid  to  the 
widow  during  her  life ;  that  there  was  no  intention  tbat^ 
upon  her  death,  a  division  should  take  place  of  the  person- 
alty from  the  produce  of  the  realty  ;  and,  in  fact,  such  a 
division  could  not  be  made;  that  therefore  the  testator, 

in 


Btax 
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in  the  moiety  given  to  Ann  Byam  during  her  life,  meant     ^  1830. 
to  include  the  real  estate;  and  that  this  conclusion  was 
strengthened  by  the  clause  immediately  following,  in  v. 

which  the  testator  used  the  phrase  <<  the  whole  of  the  ^c'm'o** 
principal  of  such  moieties,"  as  synonymous  with  and 
equivalent  to  '*  the  whole  residue  of  my  estate  whatso- 
ever and  wheresoever,"  and  which  was,  consequently,  a 
dedaration  that  the  moieties  of  which  he  spoke  were 
moieties  of  the  whole  residue  of  his  estate. 

His  Honor,  therefore^  declared  that  Ann  Byam^  upon 
the  death  of  the  testator's  widow,  became  entided  during 
her  life  to  a  moiety  of  the  rents  of  the  testator's  real 
estates,  till  they  were  sold,  and  afterwards  to  a  moiety  of 
the  interest  arising  from  the  net  proceeds  of  the  sale^  as 
well  as  to  a  moiety  of  the  interest  of  the  residue  of  the 
personal  estate. 


II 
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Roll?. 

May  5. 
L,C. 

1831. 


DAVIS  V.  THOMAS. 


July  7. 14. 25.  npHE  Plaintiff,  being  entitled  to  the  equity  of  re- 
Though,  in  -■-  demption  of  a  certain  estate,  conveyed  the  same 
payment  of*     ^7  ^  ^^^^^  ^^  release,  dated  the  29th  of  September  1820, 

money,  the  iq  Mrs.  Twuningj  the  mortgagee,  in  consideration  of 
Court  will  re-  ,.11  ^  1  1    r 

lieTe  against      1800/.,  which  was  made  up  of  the  mortgage  debt,  and  of 

penalty  or  for-  ^^  additional  sum  of  money  paid  to  him.     On  the  1st  of 

leiture;  vet,  •'  "^ 

when  it  IS  not  January  1821,  the  mortgagee  demised  the  estate  to  the 

penalty  or  for-  P'^^n^^ff  ^^^  *  '^"^  ^^  ninety-nine  years,  determinable  on 
teiture,  but  a  the  death  of  the  survivor  of  him,  his  wife,  and  son,  at  a 
conferred         rent  of  lO.O/.,  payable  half-yearly  at  Lady^ay  and  Mi- 

upon  payment  chaelmas ;  and  on  the  lease  there  was  indorsed  an  agree- 
of  money  at  a  .... 

stated  period,    ment  signed  by  the  mortgagee,  by  which  it  was  stipulated, 

^^\  St"  T^^h^  ^'*^^*  ^"  ^^^^  ^'^®  Plaintiff  regularly  paid  the  rent  due  at 
money  be  not  Lady^day  by  the  4th  of  June^  and  the  rent  due  at  Mi- 
ingly.**^^^*^  "     chaelmas  by  the  26lh  of  October^  he  should  be  at  liberty 

to  repurchase  the  premises  at  the  price  of  1850/.  at  any 
time  within  five  years;  but  if  default  were  made  in  the 
payment  of  the  rent  within  the  stated  periods,  the  agree- 
ment was  to  be  void.  The  Plaintiff  failed  in  the  payment 
of  his  rent  at  the  periods  stated,  and  distresses  for  it 
had  been  levied  on  the  premises ;  but,  within  the  five 
years,  he  applied  to  repurchase,  and  at  the  same  time 
tendered  the  arrears  of  rent  then  due.  The  Defendant 
refused  to  permit  the  repurchase;  and  the  bill  was  filed 
by  the  Plaintiff  to  have  tlie  benefit  of  the  stipulation 
in  that  respect,  or  to  be  let  in  to  redeem. 

The  bill  imputed^  fraud  to  the  Defendant,  and  repre- 
sented the  estate  as  having  been,  in  1820,  worth  about 

30002.: 
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3000/.:  but  these  allegations  were  not  established  by  the 
evidence. 

Mr.  Pemberion  ai)d  Mr.  Parker^  for  the  Plaintiff. 

This  case  rests  upon  the  same  principle  with  those 
in  which  the  Court  has  interfered  to  relieve  against  the 
nonpayment  of  rent  at  a  day  certain ;  and  as  the  Court 
by  giving  interest  can  make  compensation  for  the  delay 
of  payment,  the  relief  prayed  ought  to  be  granted. 

A  conveyance  with  a  right  of  repurchase  is  in  the 
nature  of  a  mortgage :  it  is  a  mere  security  for  a  sum 
of  money.  Mellor  v.  Lees  (a),  Floyer  v.  Lavington  (i), 
WiUett  V.  WinneU.  {c)  Tbf  riglit  of  rjspurchase  must 
have  been  in  the  contemplation  of  thei  parties  when  the 
terms  of  the  purchase  were  3e|Xled» 

Mr.  Bickefsiith  and  Mr.  Wakefidd^  contra^  iqsi^ted 
that  the  agreement,  giving  the  right  of  re-purcha$e  on 
certain  conditions,  was  a  transaction  totally  distinct  from 
the  purchase;  that  the  right  did  not  arise  unless  this 
condition  was  strictly  fulfilled  ;  and  that  the  payment  of 
the  rent  within  specified  periods  had  been  made  of  the 
essence  of  the  contract. 

The  Master  of  the  Rolls. 

In  all  cases  of  the  payment  of  money,  where  penalty 
or  forfeiture  is  introduced  for  the  purpose  of  security, 
there  a  court  of  equity  will  relieve  against  the  penalty 
or  forfeiture,  upon  the  ground  of  full  compensation  by 
giving  interest.  But  where  there  is  no  stipulation  for 
penalty  or  forfeiture,  but  a  privilege  is  conferred,  pro- 
vided 
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'I830.  vided  money  be  paid  within  a  stated  time,  there  the 
party  claiming  that  privilege  must  shew  that  the  money 
was  paid  accordingly : — as  in  a  case  of  interest  reserved 
on  a  loan  at  5  per  cent,  with  a  proviso  that  4  per  cent 
will  be  accepted,  if  paid  witliin  a  limited  time  after  it 
becomes  due; — or  in  the  case  of  a  covenant  for  the 
renewal  of  a  lease  on  the  payment  of  a  certain  fine  at  a 
stated  period.  Here  it  is  admitted  that  the  rent  was 
not  duly  paid  at  the  stipulated  times,  and  no  fraud, 
surprise,  or  accident  is  alleged ;  and  the  Plaintiff  is, 
therefore,  not  entitled  to  the  re-purchase  which  he 
claims  by  this  bill ;  and  the  bill  must  be  dismissed  with 
costs. 


issi.  The  Plaintiff  appealed  from  His  Honor's  deerae. 

Sir  Edward  Si^den  and  Mr.  Parker^  for  the  PbuDtif. 

Once  a  mortgage,  always  a  mortgage,  is  an  invariable 
rule.  Before  the  right  to  redeem  can  be  destroyed,  the 
nature  of  the  transaction  must  be  altogether  changed. 
The  naming  of  a  day,  within  which  the  repurchase  is 
to  be  made,  amounts  to  nothing ;  for  that  is  no  laore 
than  is  done  in  every  mortgage  deed.  The  law  does 
not  allow  a  redeemable  security  to  be  converted  into  an 
absolute  estate,  nor  can  the  right  of  redemption  be 
clogged  or  restricted  by  conditions.  Floyer  v.  Lamg' 
.  ton  (a),  fVillett  v.  WinneU  (i),  Mellor  v.  Lees,  (c)  It  b  a 
'  continuing  right  which  subsists  independently  and  in 
defianee  of  agreement.  The  Court  looks  with  the  utmost 
jealousy  upon  clauses  of  repurchase,  which  are  generaU; 
mere  shifts  to  get  rid  of  the  redeemable  character  of  the 
securities,  or  to  obtain  a  higher  rate  of  interest  than  the 

law 
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law  allows.     I(  indeed,  a  man  comes  in  clearly  as  an 
absolute  purchaser  in  the  first  instance,  the  seller  may 
there  without  danger  be  permitted  to  stipulate  for  a 
limited  right  of  repurchase;  but  here  the  alleged  pur- 
chaser was  originally  a  mortgagee.     All  the  instruments 
form  parts  of  one  and  the  same  transaction :  for  the 
mere  lapse  of  a  few  months,  which  were  no  doubt 
allowed  to  intervene  as  a  blind,  cannot  disguise  the  real 
nature  of  the  proceeding.     Herring  v.  Brawn,  {a)     The 
whole  of  the  circumstances   strongly  corroborate  this 
view  of  the  conduct  of  the  parties.     The  Plaintiff  was 
under  the  pressure  of  pecuniary  difficulties,   and  had 
no  professional  adviser.     The  property,  it  appears,  was 
worth  upwards  of  3000/.;    and  there  was  no  formal 
coDvejance  to  the  purchaser,  who  merely  took  a  release 
of  the  equity  of  redemption,  and  was  never  let  into 
possession.    The  possession  remained  unchanged,  a  cir- 
cumstance affording  a  clear  prooi^  that  there  must  have 
been  some  private  understanding,  to  which  the  Plaintiff's 
continuance  in  possession  is  to  be  referred.     The  rent 
fixed  exceeds  by  a  trifle  5  per  cent,  upon  the  sum  ad- 
vanced ;  and  the  demise,  therefore,  was  most  probably 
a  device  to  evade  the  statutes  against  usury. 


1831.. 


The  Court  has  never  held  time  to  be  of  the  essence 
of  the  contract  with  respect  to  the  payment  of  rent ; 
and,  all  rent  being  tendered  or  paid  up,  the  party  is 
boand  specifically  to  execute  his  contract  The  legist 
latare  has  provided  a  special  remedy  for  the  landlord,  in 
case  the  rent  be  not  regularly  paid ;  and  equity  will  not 
deal  more  hardly  with  a  party  in  default  than  the  law. 
The  statute  {b)  has  given  to  the  Defendant  her  rent  and 
interest,  or,  if  she  prefers  it,  a  forfeiture  of  the  leasee 

Courts 

(a)  1   Vait.  568.      Carth,  82.  {b)  4  G.  8.  c.  88. 
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1831.  mits,  and  that  if  he  could  repay  the  principal  withb  a 
certain  time,  he  should  then  get  back  the  estate.  The 
right  reserved  to  the  Plaintiff  is  nothing  but  a  power  to 
redeem  within  a  limited  period.  In  BarreU  ▼•  Sabine^ 
possession  was  delivered  immediately,  and  the  pur- 
chaser had  never  been  a  mortgagee.  Enmorth  t. 
Griffiths  is  strongly  in  the  Plaintiff's  favour;  for  there 
had  been  five  years'  possession  there,  and  the  words  were 
extremely  stringent  as  to  time,  and  yet  redemption  was 
decreed. 


J^  ta.  The  Lord  Chancellor.* 

In  this  case  the  Plaintiff  mortgaged  certain  property 
to  a  person  of  the  name  of  Tviyning  for  1200A,  and  ia 
the  year  18S0  he  borrowed  a  further  sum  of  2XXjL  on 
the  same  security.  On  the  29th  of  Septemba'  in  that 
year  a  deed  of  release  was  executed  by  the  Plaintiff, 
whereby  he^  for  a  valuable  consideration,  released  the 
equity  of  redemption  to  the  Defendant  the  mortgagee. 
On  the  1st  ot  January  1821,  the  Defendant  demised  the 
premises  to  the  Plaintiff  at  a  rent  of  a  hundred  guineas 
a  year  for  ninety-nine  years,  and  upon  that  demise  was 
endorsed  the  agreement  on  which  the  present  questioa 
turns. 

It  was  first  sud  at  the  bar  that  this  all  formed  one 
transaction,  and  that  you  cannot  in  any  way  convert  a 
mortgage,  which  is  in  its  nature  redeemable^  into  aa 
irredeemable  security.  It  was  next  contended  that  time 
was  immaterial,  and  that  the  non-payment  of  the  reat 
within  the  period  stipulated  ought  not  to  be  a  defeasance 
of  this  sort  of  condition,  or  to  exclude  the  party  from 

the 

^  Lord  Brp^ham, 


CASES  IN  CHANCERY. 

the  benefit  of  his  claim ;  a  claim  which  I  am  inclined  to 

agree  with  his  Honor,  in  viewing  rather  in  the  light  of       iT^^ 

an  indulgence  than  of  a  strict  right*  v. 

Thomas. 

As  to  the  first  of  these  grounds,  even  if  this  were  not 
a  question  of  mortgage  made  two  years  before,  but  to 
be  treated  as  a  sale  in  1820,  with  an  agreement  for  a 
repurchase  three  or  four  months  afterwards,  I  cannot 
regard  the  whole  of  these  proceedings  as  one  and  the 
same  transaction.      Upon  the  best  attention  which  I 
have  been  able  to  give  to  the  whole  of  the  evidence,  I 
see  no  ground  whatever  for  asserting  that  these  various 
instruments  all  constitute  one  transaction.     I  think  the 
testimony,  by  which  the  imputations  of  fraud  were  at- 
tempted to  be  sustained,  entirely  fails :  and  with  respect 
to  the  over-value,  the  evidence  is  in  my  opinion  quite 
inconclusive ;  for,  instead   of  the  value  amounting,  as 
was  allied,   to   SOOOL  and   upwards,    it  is   distinctly 
stated  in  the  depositions  that  the  property  was  not  at  the 
time  worth  more  than  2000/. 

With  respect  to  the  redeemable  or  irredeemable  nature 
of  the  security,  several  cases  were  cited ;  among  the  rest, 
Mellor  V.  Lees  (a),  where  Lord  Hardwicke  has  said,  thatf 
if  fetters  were  laid  upon  the  right  of  redemption,  with 
a  fraudulent  design  to  get  an  estate,  it  would  not  avail. 
And  clearly  it  would  be  so,  even  if  there  were  no 
fraudulent  design,  inasmuch  as  the  case  supposed  by  his 
Lordship  is  inconsistent  with  the  nature  of  the  security; 
mortgage  for  the  sole  purpose  of  securing  money  being 
the  substance  of  the  transaction,  and  the  rest  being 
an  accessary  only  which  must  follow  the  nature  of  the 
principaL 

Upon 
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Upon  the  other  question,  can  I  reasonably  hold, 
that  where  a  man  has  mortgaged  an  estate,  and  two 
years  afterwards  has  made  a  conveyance  of  that  estate, 
and  then,  again,  three  months  subsequently,  upon  ob- 
taining a  lease  of  -the  same  estate  from  the  purchaser, 
procures  to  be  indorsed  upon  that  lease,  by  way  of  in- 
dulgence, a  power  to  repurchase  the  property  on  certain 
terms,  —  can  I  reasonably  hold,  that,  because  he  obtains 
this  power  of  repurchase,  all  the  different  instruments 
form  parts  of  one  conveyance  ?  And  yet,  unless  I  am 
to  hold  that,  and  unless  I  am  to  lay  it  down  moreover, 
that  the  man,  who  possesses  such  a  right  of  repurchase, 
though  acting  with  his  eyes  open,  and  using  words  the 
most  stringent  (and  no  words  can  be  stronger  than  those 
which  are  employed  here),  to  make  time  of  the  essence  of 
the  contract,  can  never,  in  any  event,  deprive  himself  of 
the  benefit  of  that  contract,  I  cannot  possibly  arrive  at 
the  conclusion  that  the  decision  of  his  Honor  ought  to 
be  reversed.  Looking  to  the  language  of  the  condition, 
which  is  positive  and  express,  I  cannot  say  that  the 
Plaintiff  comes  in  due  time,  or  that  he  has  entided 
himself  by  his  conduct  to  the  benefit  which  he  notr 
claims. 

Appeal  dismissed. 
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HUNLOKE  V.  GELL.  Rolls. 

May  4, 5.  10. 

TD  Y  the  settlement  made  on  the  marriage  of  the  late  Although  a 
Sir   Thomas   Windsor  Hunloke,   bearing   date   the  ^^^^  thtttlt 

1 6ih  of  October  1807,  certain  estates  in  the  county  of  is  made  in 
_.    ,  1  .     .       .  1     V    •     V    •  execution  of  a 

Derby  were  conveyed  to  trustees  and  their  heirs,  upon  power,  yet  if 

trust  for  Sir  TJiomas  Windsor  Himloke  for  life ;  and  after  "'  Plainly  refer 

to  and  com*  • 
his  decease,  to  the  intent  and  purpose  that  Ann  Eccleston,  prise  the  sub- 

the  intended  wife,  might  receive  1200/.  a  year  for  her  life  ^^^  ^^'i®  .„ 
,  ,  ^  ^  power,  It  will 

by  way  of  jointure ;  and  subject  thereto,  to  the  use  of  be  deemed  a 
Thomas  Lord  Viscount  Ansofi  and  Thomas  William  Coke  f^^  execu- 

for   a  term  of   1000  years;  remainder   to  the   use  of  .  Constmc- 

^        ,,        ,  ,  tion  of  clauses 

or  m  trust  for  all  and  every  or  such  one  or  more  son  in  a  settle- 

or  sons  of  the  marriage,  or  any  issue  male  of  such  son  ™f"'.  *"**  ^|^ 

°  "^  ,  ,        relative  to  al- 

or  tons  as  Sir  Thomas  should  by  deed  or  will  appoint,  lowances  for 
and  for  want  of  appointment  to  the  use  of  the  first  and  |,an™*of*^ 
other  sons  of  the  marriage  in  tail  male ;  and  for  default  younger  chil- 
of  such  issue  to  Sir  Thomas  Windsor  Hunloke^  his  heirs 
and  assigns. 

As  to  the  term  of  1000  years  thereinbefore  limited  unto 
Lord  Afison  and  Thomas  William  Coke^  it  was  declared 
that  the  same  was  limited  upon  trust  that,  in  case  there 
should  be  any  child  or  children  of  Sir  T  W.  Hunloke 
by  Ann  Eccleston^  his  intended  wife,  other  than  such 
child  or  children  as  by  virtue  thereof,  or  by  virtue  of 
any  appointment  or  appointments  to  be  made  in  pur- 
suance thereof^  should  be  or  become  entided  to  the  whole 
of  the  lordships,  manors,  capital  and  other  messuages, 
lands,  and  hereditaments  thereinbefore  mentioned,  or 
to  some  pait  or  parts  thereof,  amounting  in  value  to 
the  sum  of  8000/.  or  2600/.  as  the  case  might  be, 
according  to  the  events  next  therein  provided,  then  and 
in  such  case  Lord  Anson  and  Thomas  William  Coke^f 

or 
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18dO.  or  the  survivor  oF  them,  or  the  heirs,  executors,  admi- 
nistrators, and  assigns  of  such  survivor,  should,  after 
the  decease  of  Sir  T.  fV.  Hunloke  (or  in  his  liretime,  if 

^^"^        he  should  so  direct,)  by  any  deed  or  writing  under  bis 
hand  and  seal,  attested  by  two  or  more  credible  wit- 
nesses, by  mortgage,  sale,  or  other  disposition  of  all  or 
any  part  of  the  hereditaments  comprised  in  the  said 
term  for  all  or  any  part  of  the  said  term,  or  by  the  rents 
and  profits  of  the  same  premises,  or  any  part  thereof  in 
the  mean  time,  or  by  such  other  ways  and  means  as 
tlierein  mentioned,  levy  and  raise,  for  the  portion  or 
portions  of  such  child  or  children,  the  sums  of  money 
therein  mentioned ;  that  is  to  say,  that  if  there  should 
be  but  one  such  child,  then  the  sum  of  SOOO/.  for  the 
portion  of  that  one  child;  and   the   same   should  be 
an  interest  vested  in  and  paid  to  the  child  for  whom 
the  same  was  thereby  intended  to  be  provided,  on  or  at 
such  age,  day,  or  time,  and  in  such  manner,  and  should 
be  attended  with  such  provision  for  his  or  her  mainte- 
nance and  advancement  as  Sir  T.  IV.  Hunloke  should 
by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  &c.  or  by  his  last  will,  &c.  direct  or  appoint; 
and  in  default  of  such  direction  or  appointment,  die 
said  sum  of  SOOO/.  should  be  an  interest  vested  in  sudi 
one  child,  being  a  son,  at  his  age  of  twenty-one  years^ 
or  being  a  daughter,  at  her  age  of  twenty-one  years  or 
on  the  day  of  her  marriage,  which  should  first  happen, 
and  should  be  paid  to  him  or  her  on  or  at  the  said  age^ 
day,  or  time^  if  the  same  should  happen  after  the  de- 
cease of  Sir  71  fT.  Hunloke^  but  if  the  same  sbould 
happen  in  his  lifetime,  tlien  immediately  after  his  de- 
cease ;  and  if  there  should  be  two  or  more  children  for 
whom  portions  were  intended  to  be  thereby  provided  as 
aforesaid,  but  not  more  than  six,  then  Lord  Ansum  sod 
T.  W.  Coke,   and  the  survivor  of  them,  and  the  exe- 
cutors,  administrators,,  and   assigns  of  such  survivor, 

should, 
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shoalcl,  by  the  ways  and  means  thereinbefore  mentioned, 
levy  and  raise  such  sum  of  money  as  should  be  the 
amount  of  as  many  sums  of  3000/.  as  there  should  be 
such  children ;   and  if  there  should  be  more  than  six 
such  children,   then  the  said   Thomas  Lord  Viscount 
Anson  and  Thomas  Windsor  Colce^  and  the  survivors 
of  them,  and  the  executors,  administrators,  and  sur- 
vivors, should,  by  the  several  ways  and  means  therein- 
before mentioned,  levy  and  raise  such  a  sum  of  money 
as  should  be  the  amount  of  as  many  sums  of  2600/. 
as  there  should   be   such   children;  and  the  sum  of 
money    so    intended    to    be   eventually    provided   for 
portions  as  thereinbefore  mentioned,  should  be  an  in- 
terest vested  or  interests  vested  in  all  and  every  or  such 
one  or  more,  exclusively  of  the  other  or  others,  of  the 
children  for  whom  the  same  respectively  was  intended 
to  be  thereby  provided,  and  should  be  paid  to  him,  her, 
or  them  respectively,  on  or  at  such  age,  day,  or  time,  or 
respective  ages,  days,  or  times,  and  divided  between  and 
among  them,  or  any  of  them,  and  attended  with  such 
right  or  benefit  of  survivorship  between  or  among  them, 
and   with   such   provisions  for  their  or   any  of  their 
maintenance  and  advancement  in  life,  and  subject  to 
such  conditions,  and  under  such  restrictions^  and  gene- 
rally in  such  manner  for  their  or  any  of  their  benefit,  as 
Sir  T.  W.  Hunhke  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  &c«  or  by  his  last  will,  &c.  should 
direct  or  appoint,  and  in  default  of  any  such  direction  or 
appcMUtment,  and  so  far  as  any  such  direction  or  ap- 
pointment should  not  extend,  the  whole  of  the  said  sum 
of  money  intended  to  be  thereby  provided  for  portions^ 
should  be  divided  between  or  among  the  chiMren,  in 
respect  to  whom  the  amount  of  the  same  should  be  cal- 
culated, in  equal  shares  and  proportions^ — the  shares  of 
sons  to  be  an  interest  vested  at  their  respective  ages  of 
'  twenty-one  years,  and  the  shares  of  daughters  to  be  an  in- 
terest 
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or  the  survivor  oF  them,  or  the  heirs,  executors,  admi- 
nistrators, and  assigns  of  such  survivor,  should,  after 
the  decease  of  Sir  T.  W*  Hunloke  (or  in  his  lifetime,  if 
he  should  so  direct,)  by  any  deed  or  writing  under  his 
hand  and  seal,  attested  by  two  or  more  credible  wit- 
nesses, by  mortgage,  sale,  or  other  disposition  of  all  or 
any  part  of  the  hereditaments  comprised  in  the  said 
term  for  all  or  any  part  of  the  said  term,  or  hj  the  rents 
and  profits  of  the  same  premises,  or  any  part  thereof  in 
the  mean  time,  or  by  such  other  ways  and  means  as 
therein  mentioned,  levy  and  raise,  for  the  portion  or 
portions  of  such  child  or  children,  the  sums  of  money 
therein  mentioned ;  that  is  to  say,  that  if  there  should 
be  but  one  such  child,  then  the  sum  of  SOOO/.  for  the 
portion  of  that  one  child;  and   the  same  should  be 
an  interest  vested  in  and  paid  to  the  child  for  whom 
the  same  was  thereby  intended  to  be  provided,  on  or  at 
£uch  age,  day,  or  time,  and  in  such  manner,  and  should 
be  attended  with  such  provision  for  his  or  her  mainte- 
nance and  advancement  as  Sir  T.  W.  Hunlote  should 
by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  &c.  or  by  his  last  will,  &c.  direct  or  appoint; 
and  in  default  of  such  direction  or  appointment,  the 
said  sum  of  SOOO/.  should  be  an  interest  vested  in  such 
one  child,  being  a  son,  at  his  age  of  twenty-one  years, 
or  being  a  daughter,  at  her  age  of  twenty-one  years  or 
on  the  day  of  her  marriage,  which  should  first  happen, 
and  should  be  paid  to  him  or  her  on  or  at  the  said  age, 
day,  or  time^  if  the  same  should  happen  after  the  de- 
cease of  Sir  71  fF.  Hunloke,  but  if  the  same  should 
happen  in  his  lifetime,  then  immediately  after  his  de- 
cease ;  and  if  there  should  be  two  or  more  children  for 
whom  portions  were  intended  to  be  thereby  provided  as 
aforesaid,  but  not  more  than  six,  then  Lord  Anson  and 
T.  fK  Cokef  and  the  survivor  of  them,  and  the  exe- 
cutors,  administrators,^  and  assigns  of  such  survivor, 

should. 
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should,  by  the  ways  and  means  thereinbefore  mentioned, 
levy  and  raise  such  sum  of  money  as  should  be  the 
amount  of  as  many  sums  of  SOOO/.  as  there  should  be 
such  children;    and  if  there  should  be  more  than  six 
such  children,   then  the   said   Thomas  Lord  Viscount 
Anson  and  Thomas  Windsor  Coke^  and   the  survivors 
of  them,  and  the  executors,  administrators,  and  sur- 
vivors, should,  by  the  several  ways  and  means  therein- 
before mentioned,  levy  and  raise  such  a  sum  of  money 
as  should  be  the  amount  of  as  many  sums  of  2600/. 
as   there   should   be   such  children;   and  the  sum  of 
money    so    intended    to    be   eventually    provided   for 
portions  as  thereinbefore  mentioned,  should  be  an  in- 
terest vested  or  interests  vested  in  all  and  every  or  such 
one  or  more,  exclusively  of  the  other  or  others,  of  the 
children  for  whom  the  same  respectively  was  intended 
to  be  thereby  provided,  and  should  be  paid  to  him,  her, 
or  them  respectively,  on  or  at  such  age,  day,  or  time,  or 
respective  ages,  days,  or  times,  and  divided  between  and 
among  them,  or  any  of  them,  and  attended  with  such 
right  or  benefit  of  survivorship  between  or  among  them, 
nnd   with   such   provisions   for  their   or   any  of  their 
maintenance  and  advancement  in  life,  and  subject  to 
such  conditions,,  and  under  such  restrictions^  and  gene- 
rally in  such  manner  for  their  or  any  of  their  benefit,  as 
Sir  7*.  W.  Hunhke  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  &c.  or  by  his  last  will,  &c.  should 
direct  or  appoint,  and  in  default  of  any  such  direction  or 
appointment,  and  so  far  as  any  such  direction  or  ap- 
pointment shouki  not  extend,  the  whole  of  the  said  sum 
of  money  intended  to  be  thereby  provided  for  portions, 
should  be  divided  between  or  among  the  children,  in 
respect  to  whom  the  amount  of  the  same  should  be  cal- 
culated, in  equal  shares  and  proportions,— the  shares  of 
sons  to  be  an  interest  vested  at  their  respective  ages  of 
'  twenty-one  years,  and  the  shares  of  daughters  to  be  an  in- 
terest 
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18S0.  the  trusts  beFore  expressed  for  raising  portions  &r  the 
daughters  and  younger  sons  of  the  marriage.  Lord 
Anson  and  T.  W.  Coke^  and  the  survivor  of  tbeniy  and 
the  executors,  administrators,  and  assigns  of  such  sar- 
vivor,  during  the  minority  or  respective  minorities  of 
any  person  who,  under  any  of  the  limitations  theran- 
before  contained,  or  any  exercise  of  the  power  of  ap- 
pointment thereby  limited  to  Sir  T.  W.  Hunloke^  should 
be  entitled  to  the  said  manors  and  other  hereditaments 
in  remainder  immediately  expectant  on  the  said  term  of 
1000  years,  should  receive  the  yearly  rents,  issues,  and 
profits  of  the  said  manors  and  other  hereditaments,  and 
apply  a  competent  part  of  the  same  for  or  towards  the 
maintenance,  and  education,  and  support  of  the  persoQ 
so  for  the  time  being  entitled  as  thereinbefore  men- 
tioned, and  lay  out  and  invest  the  residue  of  the  same 
in  their  or  his  names  or  name  in  the  purchase  of  parlia- 
mentary stocks  or  public  funds  of  Great  Britain^  or  at 
interest  upon  government  or  real  securities  in  England^ 
to  be  from  time  to  time  altered  and  varied  at  their  or 
bis  discretion,  and  should  receive  the  interest,  dividends, 
and  annual  produce  of  the  said  sums  of  money,  stodu^ 
funds,  and  securitiesi  and  lay  out  and  invest  the  same  in 
their  or  his  names  or  name  in  or  upon  other  stocks, 
funds,  and  securities  of  a  like  nature,  and  repeat  sach 
receipts,  layings  out,  and  investments  so  and  in  sacfa 
manner  that  the  said  issues,  rents,  profits,  stocks,  fands, 
securities,  interest,  dividends,  and  annual  produces,  and 
the  resulting  income  of  the  same  respectively  might 
during  any  or  every  such  minority  as  aforesaid  accomu- 
late  in  the  nature  of  compound  interest ;  and  that  Lord 
Anson  and  T.  fV*  Coke^  and  their  executors,  adminis- 
trators, and  assigns,  should  stand  and  be  possessed  of 
and  interested  in  the  said  rents,  monies,  stocks,  fimds, 
and  securities,  and  the  interest,  dividends,  and  annual 
produce  of  the  same^  and  the  resulting  income  thereof, 

and 
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and  the  accumulations  thereof,  in  trust  for  all  and  every  ]  830. 
and  such  one  or  more  exclusively  of  the  other  or  others 
of  the  child  or  children  or  remoter  descendant  or  de- 
scendants of  Sir  71  W.  Hun/oke  by  the  said  Afiu 
Ecclesian  as  Sir  T.  IV.  Hunloke  should  by  any  deed  or 
instrument  in  writing,  &c.  or  by  his  last  will,  &c.  direct 
or  appoint;  and  in  default  of  such  direction  or  appoint- 
ment, in  trust  for  all  and  every  the  child  and  children 
of  the  said  Sir  T.  fV.  Hunloke  by  the  said  Ann  Eccleston^ 
who  being  a  son  or  sons,  and  not  for  the  time  being 
entitled  as  thereinbefore  mentioned,  should  attain  the  age 
of  twenty-one  years,  or  being  a  daughter  or  daughters, 
should  attain  that  age  or  n^arry,  to  be  divided  between 
or  among  the  said  children,  if  more  than  one,  in  equal 
shares,  and  if  but  one,  the  whole  to  be  in  trust  for  that 
one  child  ;  and  if  there  should  be  no  such  child,  should 
lay  out  and  invest  the  same  in  the  purchase  of  freehold 
or  cq)yhold  messuages,  lands,  tenements,  and  heredita- 
ments, and  settle  and  assure  the  same  to  the  uses, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisos,  agreements, 
and  declarations  thereinbefore  expressed  and  then  sub- 
fribting,  or  capable  of  taking  effect. 

The  marriage  took  effect  Sir  Windsor  Hunloke 
died  in  the  month  of  January  1816,  leaving  his  wife  and 
one  son  and  two  daughters  him  surviving;  and  having 
made  a  will  dated  the  16th  oi  January  1816,  which  was 
in  the  words  following:  — 

'*  Short  heads  of  the  will  of  Sir  Thomas  Windsor  Hun^ 
hke^  usually  residing  at  Wingervoorth  in  the  county  of 
Da-by^  BarU,  but  now  at  Paris^  No.  87.  Hue  de  Grenelle 
Fauxbourg  Si*  Germain^  parish  of  Si.  Thomas  D' Aquin ; 
— ^  All  n^y  estates  and  effects,  real  and  personal,  I  do 
give  to  my  son  Henry  Thomas  John  Joseph  Hunloke,  his 
heirs  and  assigns^  so  soon  as  he  shall  have  attained  the 
age  of  twenty-one  years,  subject  to  the  annuities  and 
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18S0.  were  all  words  which,  in  their  natural  sense,  were  fitted 
to  pass  interests  which  the  testator  could  devise ;  that 
the  words  could  be  satisfied  without  having  recourse  to 
the  subject  of  the  power;  and,  that  there  was  no  in- 
dication of  an  intention,  on  the  part  of  the  testator,  to 
effect  any  thing  otherwise  than  by  devise. 

On  the  other  side,  reference  was  made  to  various 
directions  in  the  will,  which,  it  was  alleged,  shewed 
that  the  testator  considered  himself  to  be  dealing  with 
the  subject  of  the  power ;  and  if  he  meant  to  deal  with 
the  subject  of  the  power,  he  must  necessarily  have 
meant  to  execute  the  power.  Lewis  ▼•  Lewdlyn(a\ 
Denn  d.  Nawell  v.  RoaIce{b)j  Napier  v.  Napier  {c\ 
Jjcnonds  v.  L>ownds{d)f  Colpoys  y.  C6lpoiys{e\  Standen 
V.  Standen  (^ ),  were  cited. 

Another  question  was,  whether  Lady  Hunloke  was  ' 
entitled  to  have  the  sums,  which  had  been  advanced  to 
her  by  the  trustees  for  the  maintenance  and  education 
of  her  children,  made  up  to  her  so  as  to  amount  to 
500/.  a  year  for  the  son,  and  450/.  a  year  for  each  of  the 
daughters  from  the  death  of  her  husband,  during  their 
respective  minorities,  and  out  of  what  fund  such  addi- 
tion should  come.  As  incidental  to  the  discussing  oF 
this  question,  one  point  which  came  under  consideration 
was,  whether  the  testator  could  give  his  daughters  main- 
tenance out  of  the  settled  estates,  exceeding  the  interest 
of  the  portions  to  which  they  were  entitled  under  the 
settlement. 

Mr.  Pembertan  and  Mr:3fonro,  for  th^  Plaintiff. 

Mr.  Bickersteth  and  Mr.  Bhrnt^  for  the  daughters. 

Mr. 

(tt)  1  Turn,  4-  Ruis  104i  {d)  lY^tJ,  445. 

lb)  SB.fC.  120.  (e)  Jac,  45 1 . 

(c)  1  Sun.  28.  (g)  S  Vei.jim.  589. 
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Mr.  Itnnei/  and  Mr.  Lq/his  Laamdes^  for  Lady  Hun^ 
loke. 

Mr.  Boots  and  Mr.  Jacchy  for  other  parties. 

The  Master  of  the  Rolls. 

The  material  question  here  is,  whether  upon  the  will 
it  is  manifested  that  the   testator  had  in  his  view  the 
property  over  which  he  had  the  power  of  disposition  by 
the  settlement ;  and  I  am  of  opinion  that  it  does  appear 
by  the  contents  of  the  will,  that  the  testator  intended  it 
should  operate  upon  the  settled  as  well  as  the  unsettled 
estates.   It  is  plain  that  the  settlement  was  present  to  his 
mind,  because,  in  providing  portions  for  his  daughters, 
be  expressly  refers  to  it.     By  the  settlement  he  bad  the 
power  to  limit  an  estate  tail  to  his  son ;  and  in  default 
of  issue,  he  had  in  himself  the  reversion  in  fee  of  the 
settled  estate.    And  it  was  well  observed  in  the  argu« 
ment  at  the  bar,  that  this  reversion  in  fee  would  pass  by 
the  remainder  limited  in  the  will  to  his  brother  Jamet 
Hunloke  and  his  sons ;  and  that  it  necessarily  follows, 
that,  by  the  prior  limitation  to  the  testator's  son,  he 
intended  him  to  take  all  that  would  pass  by  the  re- 
mainder.    Moreover,  speaking  of  the  1200/.  a  year  to 
Lady  Hunlckej  he  plainly  refers  to  the  settlement.     By 
the  settlement,  the  allowance  for  the  maintenance  and 
education  of  the  son  was  to  be  at  the  discretion  of  the 
trustees,  and  when,  by  his  will,  he  fixes  the  allowance  at 
500^  a  year,  he  must  be  understood  to  mean,  that  such 
sum  should  not  be  an  addition  to,  but  should  comprise 
the  allowance  for  the  maintenance  and  education  given 
by  the  settlement.     By  the  settlement,  the  allowance  for 
the  maintenance  and  education  of  daughters  was  left  in 
bis  power,  and  if  he  did  not  exercise  such  power,  it  was 
not  to  exceed  the  income  of  their  portions ;  and  when 
by  his  will   he  fixes  maintenance  at  450/.  a  year,  it 

M  m  S  cannot 


i8sa 


MO  CASES  IN  CHANCERY. 

ISSO*  cannot  be  intended  that  be  meant  that  they  should  take 
also  the  income  of  their  portions  under  the  settlemenu 
Upon  the  whole,  therefore,  his  will  manifestly  extends 
to  the  settled  as  well  as  to  the  unsettled  property,  and  is 
an  execution  of  all  powers  given  him  by  the  settlement 

The  son,  therefore,  attaining  twenty-one,  will  take  the 
fee  in  all  the  estates.  Lady  Hunloke^  in  addition  to  the 
1200/f  a  year  under  the  settlement,  will  take  SOiMi  a  year 
for  her  life  from  the  unsettled  property ;  and  is  entitled, 
out  of  the  unsettled  property,  to  have  the  sums  advanced 
to  her  by  the  trustees  for  the  maintenance  and  education 
of  her  son  made  up  to  500/.  a  year  from  the  death  of 
the  testator,  with  an  addition  of  200/.  a  year  for  the  last 
two  years  of  his  minority.  She  is  also  entitled  to  have 
the  sums  advanced  to  her  by  the  trustees  for  the  main- 
tenance and  education  of  her  daughters  made  up  450i. 
a  year  for  each  during  their  minorities,  not  out  of  the 
unsettled,  but  out  of  the  settled  property,  inasmuch  as 
the  testator  had  the  power  by  the  settlement  of  fixing 
the  amount  of  their  allowance.  The  daughters,  9a  they 
attain  twenty-one,  will  be  enutled  to  receive  out  of  the 
accumulated  funds  an  annuity  of  600/.  until  marriage^ 
and  then  to  receive  a  portion  of  6000/.;  and  if  they 
should  not  marry,  they  will  have  a  power  of  disposing 
at  their  deaths  of  their  original  portion  of  3000/.  under 
the  settlement  This  effect  will  be  produced  upon  the. 
principle  of  election ;  it  being  plain  that  the  testator 
meant,  that  the  annuity  of  450/.  should  be  substituted 
for  their  original  and  additional  portions  of  3000/.  until 
marriage. 

The  annuities  to  the  father  and  sister  of  the  testator 
must  be  provided  for  out  of  the  unsettled  property; 
and  it  must  be  referred  to  the  Master  to  take  an  account 
of  what  is  now  due  to  them  in  respect  of  tliese  annailies. 
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STANLEY  V.  ROBINSON.  -»%ii,i8. 

JOSEPH  ROBINSON,  the  brother  of  the  DeFend-  Where  a  pei^ 
•Bt,  was  at  his  death  entitled  to  certain  leasehold  clear  title  to 

property   held   under  the   Earl   of  Shrewsbury.      The  i*^  for  rent, 
*      ■       '  and  claiming 

Plaintiff,  Sir   Tlkomas  Siatdey,  in  February  1822,  pur-  the  property 

chased  the  leasehold,  of  the  executors  of  Joseph  Robinson.  ?nd  ^^"{f ' " 
The  Defendant  was  at  the  time,  and  had  been  for  some  the  represent- 
years  previously,  in  possession  of  a  piece  of  adjoining  ^o^ional^ 
land,  which  he  claimed  under  his  father.     Sir  Thomas  persons  that 
Stanley  at  the  same  time  became  his  tenant  of  this  land  right  to  either 
at  a  rent  of  6£  per  annum,  which  was  duly  paid  for  the  **"'  ^  ^*"^ 
first  two  years.    Some  time  afterwards  a  question  was  accept  lo^  ia 
made  by  Sir  Thomas  Siofiley,  whether  the  land,  which  he  ^^^^  ^p^ 
ihas  rented  from  the  Defendant,  was  not  part  of  the  Earl  Court  will  not 
o{  Shrewsbury's  estate,  and  comprised  in  the  lease  which  bill  lor  the 

Sir  Jiomas  Stanley  had  purchased  from  the  represent-  specific  per- 
j-  »        *  n  z  •  J        1-  formance  of 

allies  €H  Joseph  Robinson:  and  a  dispute  arose  respect-  theagreement. 

inir  the  payment  of  further  rent  to  the  Defendant     In      ADefend- 

.  \      m  ^  i-r^/*^  ...  ant  cannot 

the  month  cfjune  1824>  the  Defendant  attended,  by  ap-  avail  himself 

pointment,  at  the  mansion-house  of  Sir  Thomas  Stanley,  defencc!whfch 
where  he  met  the  solicitor  of  Sir  Thomas  Stanley  and  appears  only 
the  agent  of  the  Earl  of  Shrewsbury,  and  the  Defendant  dencej^and^ 
then  demanded  12/.  for  the  two  years*  rent  which  hod  was  not  stated 
accraed  due  since  the  last  payment,  and  offered  to  take  But  If  the 

SOL  for  his  interest  in  the  land ;  but,  being  informed  by  P*ai"^»  "P©"' 

his  own  case, 
Sir  Thoma^s  solicitor  and  Lord  Shrewsbur^s  agent  that  is  not  entitled 

he  had  no  property  in  the  land,  and  no  claim  for  rent,  ^  '''fi'th*^ 

he  was  induced  to  give  up  his  claim  (or  rent,  and  all  his  Court  will  not 

right  in  tlie  land  for  the  sum  of  10/*,  which  was  then  "*"*  *"'"' 

paid  to  him ;  and  he  afterwards  dined  in  Sir  Thoma/s 

servants'  hall,  in  company  with  the  groom  and  coach-^ 

flMni  who  were  exumined  in  the  cause  as  witnesses,  to 
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prove  his  admission  to  thexn  that  he   had    made  the 

agreement  stated. 

The  Defendant  afterwards  brought  an  ejectment  to 
recover  possession  of  the  land ;  and  this  bill  was  filed  by 
Sir  Thomas  Stanley  praying  the  specific  performance  of 
the  Defendant's  agreement,  and  that  he  might  execute 
an  assignment  of  his  interest  in  the  land. 

*  » 

The  Defendant  in  his  answer  stated,  that  the  10/.  was 
paid  to  him  on  account  of  rent,  and  denied  the  agree- 
ment alleged  in  the  bill. 

Mr.  Temple  and  Mr.  Rol/e^  for  the  Plaintiff* 

Mr.  Spence^  for  the  Defendant. 


M€iy  i«.  The  Master  of  the  Rolls. 

The  agreement  alleged  in  the  bill  is  proved,  but  it  by 
no  means  follows  that  the  Plaintiff  is  entitled  to  the 
relief  prayed.  The  Defendant,  being  a  man  in  an  biuiH 
ble  class  of  life,'  and  without  any  advice  or  protectioa 
on  his  part,  is  induced  to  enter  into  the  agreement  stated, 
by  the  representations  of  two  professional  persons,  that 
he  had  no  claim  for  the  rent,  nor  any  right  to  the  land. 
In  this  representation  the  two  persons  were  mistaken. 
The  Plaintiff,  being  the  tenant  of  the  Defendant,  could 
not  have  escaped  from  the  payment  of  the  rent  then  due  to 
the  Defendant,  even  if  the  latter  had  no  right  to  the  land; 
and  tlie  Defendant  being  entided,  at  all  events,  to  receive 
12/.  for  rent,  this  Court  will  not  compel  him  to  peHbrm 
an  agreement  into  which  he  is  surprised,  and  by  which, 
in  consideration  of  10/.  only,  he  is  not  merely  to  give 
up  the  12/.  due  to  him  for  rent,  but  is  to  assign  allior 

tcrest 
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terest  which  he  claims  in  the  land.  It  is  true  that  the 
Defendant  h^s  not  so  shaped  his  defence^  and  has,  ia 
his  answer,  denied  the  agreement*  But  the  distinction 
is  this  :  a  Defendant  is  not  permitted  to  avail  himself  of 
a  defence  which  appears  only  upon  his  evidence,  and 
was  J9ot  stated  in  hb  answer,  so  that  the  Plaintiff 
could  be  prepared  to  repel  it.  But  if  it  appears,  upon 
the  Plaintiff's  own  case,  that  he  is  not  entitled  to  the 
relief  prayed,  the  Court  will  not  assist  him.  The  bill 
must  be  dismissed  widi  costs* 


JI880. 
.Stanlbt 
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HUMPHREYS  v.  WAGSTAFF. 

'T^HE  bill  was  filed  by  the  impropriate  rectors  of  the 
^  parish  of  Westham  against  the  Defendant,  for  tlie 
payment  of  the  tithes  of  certain  lands  within  that  parish, 
in  his  occupation,  known  by  the  name  of  the  Abbey  Farm^ 
and  consisting  of  sixty-nine  acres.  The  Plaintiffs 
claimed  under  a  grant  from  the  crown  made  in  1820. 

• 
The  defence  set  up  by  the  answer  was,  "  that  the 

Abbey  of  Stratford  Langthorne  was  founded  before  the 
time  of  memory,  and  was  one  of  the  greater  monasteries ; 
that  the  monks  thereof  were  of  the  Cistercian  Order;  that 
that  the  abbots  and  monks  of  the  monastery  were,  at 
the  time  of  the  surrender  and  dissolution  of  the  mo- 
nastery, rectors  of  the  rectory  of  Westham^  and  had 
been,  time  out  of  mind,  seised  in  fee  of  the  rectory  and 
also  of  the  land :  that  the  land  in  question  had  been, 
during  all  the  time  aforesaid,  and  was  at  the  time  of  the 
surrender  and  dissolution,  part  of  the  lands  and  pos7 
sessions  of  the  monastery,  and  was  then  part  of  their 

demesne 


1%  19.  18. 

Where  tithes 
have  never 
been  paid 
since  the  dis- 
solution, the 
Court  will 

g resume  all 
icts,  which, 
consistentij 
with  the  evi- 
dence in  the 
cause,  would 
give  legal 
origin  to  an 
exemption 
from  the  pay- 
ment of  tithes. 
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^»  CASES  IN  CHANCERY. 

1890.       demesne  lands;  and,  being  so  part  and  pared  of  (he 
monastery!  was,  by  ball  or  prescripttooy  or  some  odier 
...  i^vfui  ^^jg  or  means,  wholly  exempt  from  tithe,  or  the 

WAOffVArr.  payment  thereof,  and  had  been,  time  out  of  mind,  held 
and  enjoyed  by  the  abbot  and  monks  of  the  monastflry^ 
for  themselves,  their  farmers  and  tenants,  freed  and 
discharged  from  tithes,  or  the  payment  thereof." 

It  appeared  that  the  abbey  of  Siratfinrd  Lamglhorut^ 
which  was  one  of  the  greater  abbeys,  and  was  of  the 
Cistercian  Order,  was  founded  in  the  reign  of  Henry  IL, 
and  was  then  endowed,  among  other  property,  with  cer- 
tain lands  in  the  parish  of  JVestham^  the  whole  lordship  of 
the  same  vill,  and  the  churches  of  Westham  and  Letu  It 
was  dissolved  in  the  29  Henry  VIIL 

Shortly  after  its  foundation  a  vicarage  was  endowed; 
and,  disputes  having  arisen  between  the  monks  and  tbe 
vicar,  judges  delegate,  acting  under  the  authority  of  the 
Pope,  defined  the  nature  and  extent  of  the  endowment 
in  the  following  manner :  '*  The  vicar,  whoever  he  may 
be,  shall  receive  all  oblations  and  obventions  to  the 
aforesaid  church  appertaining,  other  than  the  tithes  of 
com  and  pulse  (bladi  et  leguminum^  which  the  aforesaid 
monks  shall  receive/' 

In  1516,  a  deed  of  composition  real  was  made  between 
the  abbot  and  convent  of  the  one  part,  atad  the  vicar  of 
the  parish  of  Westham  of  the  other  part,  whereby  tbe 
vicar  conceded  to  the  abbot  and  convent  from  theoee* 
forth,  ^  the  right  of  receiving  all  and  singular  the 
tithes,  as  well  predial  as  personal,  great,  small,  and 
mixed,  to  the  aforesaid  parish  church  belonging  and 
appertaining,  in  consideration  of  a  yearly  stipend  of 
S9/.  ISs.Srf." 

It 
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It  was  proved  by  the  PUdntiffs,  diat,  in  the  20th  of       ISSO* 
Henry  VIII.,  the  abbot  and  convent  demised  to  one     '  ■   -  '    * 
Sham  for  «  term  of  fifty  years  a  messuage  and  lands  «. 

in  the  parish,  together  with  the  tithes  of  com,  grain,  ^^^w^m 
and  hay,  and  all  other  tithes  to  the  rectory  belongw 
ing,  **  from  and  in  all  meadows,  marshes,  and  pastures 
in  Wesihamj  being  on  the  south  part  of  the  way  called 
the  Poriwatff  in  the  parish  of  Westham^  in  as  ample 
manner  and  form  as  John  Shipman  laiely  had  and  re* 
eeived  the  same  to  farm,  except  all  lands,  meadowy 
marshes,  and  pastures  which  the  said  abbot  and  con« 
vent  now  occupy  for  their  household  husbandry  and 
cattle.''  There  was  also  evidence  that  various  other 
lands  in  the  parish,  belonging  to  the  abbey,  had  paid 
tithes. 

On  the  part  of  the  Defendant  it  was  proved,  that,  al«» 
though  tithes  had  been  regularly  paid  for  all  other  lands 
in  the  parish,  no  tithes  had  been  paid  for  the  lands  in 
question :  and  it  was  further  proved,  that  a  grant  of  lands, 
which  had  been  part  of  the  possessions  of  the  abbey,  was 
made  in  the  30th  o{  Henry  VWh  to  one  Newton  in  tail, 
and  that  James  I.  afterwards  granted  the  reversion  of  the 
same  lands.  There  was,  in  the  names  and  descriptions 
of  the  lands  so  granted,  some  similarity  to  the  names  and 
descriptions  by  which  the  Abbey  Farm  had  been  conveyed 
to  the  present  owners ;  but  there  was  no  proof  that  the 
identical  lands,  constituting  that  farm,  had  been  part  of 
die  demesnes  of  the  abbey,  and  comprised  in  the  original 
endowment 

Mr.  Titiney  and  Mr.  Lyncky  for  the  Plaintiffs. 

The  Plaintiffs  are  entitled  to  the  tithes  sought  by  the 
bill,  because  there  is  no  proof  that  the  lands  of  the  De- 
fendant belonged  to  the  abbey  before  time  of  legal  me- 
mory ;  and,  especially,  because,  even  if  the  lands  had 

belonged 
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1 8S0»  belbnged  to  the  abbey,  it  has  been  proved  that  the  Ticar 

,1      '  '  ^  was  entitled  to  the  tithes  until  th«  deed  of  composition 

9.  in  I5I69  which  was  within  time  of  memory:  Grendons 

WAasjAir.  y  jjf^f^^p  ofLincdn  {a\  Priddle  v.  Napper  {b\  Slade  y. 

Drake  (r),  Fox  v.  Bardwell  (d). 

It  is  beyond  contradiction,  that  all  the  other  lands  of 
the  monastery  were  subject  to  tithes :  why  should  the 
lauds  in  question  be  presumed  to  have  a  particular  pri« 
yilege  ?    In  none  of  the  documents  is  there  any  reference 
to  these  or  any  other  lands,  as  possessing  the  exemption 
which  is  now  claimed.     The  title  of  the  monastery  to 
the  tithes  of  the  parish  or  church  generally^  except  those 
of  pulse  and  corn,  is  shewn  to  have  arisen  from  the  real 
composition  of  1516;  and  up  to  that  time  it  most  be 
assumed  that  the  lands  in  question  were  subject  to  pay 
tithes  to  the  vicar,  as  well  as  the  other  lands  in  the 
parish ;  for  the  endowment  makes  no  exception  in  their 
favour.     In  the  lease  to  ShaWy  the  tithes  of  the  lands 
which  were  in  the  actual  occupation  of  the  monastery, 
including,  of  course,  their  demesne  lands,  are  expressly 
excepted :  such  an  exception  would  have  been  altoge- 
ther unnecessary,  if  these  lands  had  been  discharged. 

In  the  present  case,  the  mere  fact  that  the  lands  in 
question  have  not  paid  tithes,  is  not  a  sufficient  ground 
upon  which  to  raise  a  presumption  that  they  are  dis- 
charged by  prescription ;  for  the  fact  of  non-paymeot 
is  sufficiently  accounted  for  by  the  circumstance,  that, 
being  the  proptfrt}*,  and  in  the  occupation,  of  Cister- 
cian monks,  they  would  be  discharged  ratione  ordinih 
so  long  as  they  continued  in  the  hands  and  manor- 
ance  of  these  proprietors.     To  have  laid  a  foundation 

for 

(«)  Piowdeny495  (c)  Hob.  500, 

(b)  11  Rep.  14  b.  id)  Com.  Rep.  49S. 
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for  a  case  of  prescription,  the  DefendaQt  should  have 
shewn  that  his  lands  wer»  in  the  possession  of  the  mo- 
nastery from  time  immemorial ;  whereas  all  that  he  has 
proved  is,  that  certain  closes  in  his  occupation  were 
parcel  of  the  demesnes  of  the  monastery  at  the  time  of 
the  dissolution.  It  is  quite  consistent  with  all  that  he 
has  proved,  that  they  might  have  been  acquired  by  the 
monastery  only  the  preceding  year. 
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Mr.  Bickersleth  and  Mr.  Teed^  contra. 

It  is  certain,  that,  before  time  of  legal  memory,  the 
abbey  was  the  owner  of  certain  lands  in  this  parish ; 
these  lands  may  have  been  discharged  from  tithes,  and 
the  lands  in  question  may  have  been  the  lands  so  dis* 
charged.  The  exemption  claimed  might  have  had  a  legal 
origin ;  and  the  rule  is,  tliat,  where  the  fact  occurs  of  the 
non-payment  of  tithes  as  far  back  as  evidence  can  reach, 
and  that  non-payment  can  be  referred  to  a  legal  origin, 
the  Court  will  hold  the  lands  to  be  discharged.  Monck 
V.  Huskisson.  (a)  In  the  present  case,  no  circumstance 
exists  to  repel  the  presumption  arising  from  the  non- 
payment of  tithes.  Neither  the  endowment  of  the 
vicarage,  nor  the  leases  and  accounts  which  have  been 
referred  to,  shew  that  all  the  lands  in  the  parish  were 
subject  to  tithes,  but  merely  that  there  were  tithes  be- 
longing to  the  church. 

The  Master  of  the  Rolls. 

The  defence  here  is  not  upon  the  ground  of  the  union 
of  the  rectory  and  lands  in  the  hands  of  the  abbey,  but 
upon  the  ground  of  a  discharge  by  prescription.  It 
must  be  taken  that  these  lands  have  never  paid  tithes 
since  the  dissolution ;  and  every  presumption  is  to  be 

made 

(d)  1  5Siii.  880. 
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made  in  fiifour  of  an  enjoyment  of  nearly  SOO  yean. 
Iff  consistently  with  the  eridwice  in  the  cause,  it  is  pos^ 
sible  that  the  discharge  from  tithes  could  have  had  a 
legal  origin,  the  Court  is  bound  to  confirm  lu  The 
Plaintiffs  principally  rely  upon  the  deed  of  real  compo- 
sition in  1516,  as  conclusive  evidence  that  the  lands 
could  not,  before  that  deed,  have  been  discharged  from 
tithes.  Now  that  deed  is  a  grant  from  the  vicar  of  ail 
tithes  then  belonging  to  the  parish  church ;  but,  if  the 
lands  were  part  of  the  original  possessions  of  the  abbey 
in  the  time  of  Henry  II.,  and  were  then  discharged  of 
tithes  in  the  hands  of  the  abbey,  the  deed  of  1516  does 
not  affect  the  question,  because  these  tithes  did  not  theo 
belong  to  the  church.  I  am  of  opinion  that  it  is  to  be 
inferred  that  the  lauds  were  part  of  the  possessions  of  the 
abbey  in  the  time  of  Henry  II.,  and  that  they  were  dis- 
charged of  tithes  before  memory,  because  such  fiicts  are 
consistent  with  the  evidence  in  the  cause,  and  would 
give  legal  origin  to  the  continued  enjoyment  since  the 
dissolution  of  the  abbey.  The  bill  mu^  therefore^  be 
dismissed,  and  with  costs. 
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IMO. 

cocKJblR  V.  QUAYLE.  Un^it. 

IN  this  case,  by  a  marriage  settlement,  the  interest  of  By  a  marriM 
the  trust  fund  was  to  be  paid  to  the  wife  during  her  J^S^^^f  * 


life  for  her  separate  use,  but  without  power  of  anticipa-  trust  fund 
tion ;  and  after  her  death,  to  the  husband  for  life,  if  he  ^fe  for  life, 

survived  her ;    with  remainder  to  the  children  of  the  ^^  ^^  "^ 

pirate  use, 
marriage ;  and  a  power  was  given  to  the  trustees^  with  with  power  tm 

the  written  consent  of  the  wife,  to  lend  the  trust  money  ^°^  truitcei^ 

''  upon  ber  odd* 

to  the  husband  upon  the  security  of  his  bond.    The  sent  in  writ- 
trusteest  with  the  consent  of  the  wife,  advanced  the  trust  tSI'tnist  ^mT 
money  to  the  husband,  but  without  taking  any  bond  to  her  hus- 

from  him.    The  husband  afterwards  became  bankrupt,    ij^ke  wecmtyct 

his  bond:  if 
thetrustees^ 

The  bill  was  filed  by  the  husband  and  wife  and  the  ^ith  consent 
ohildreti  of  the  marriage,  for  the  purpose  of  compelling  advance  the 

the  trustees  to  replace  the  trust  fund.     It  was  stated  in  {""^  ^J^^ 

husband,  but 

the  answer  of  the  surviving  trustee,  that  the  wife's  written  without  her 
consoit  was  pven ;  but  there  was  no  evidence  in  sup-  ]J[jnf*^d**°ri|, 
port  of  the  allegation ;  and  it  was  not  pretended  that  out  the  hus- 
sny  bond  had  been  taken  from  the  husband.  ^  l/  ^^ 

trust  fund  \m 

At  the  hearing  the  Defendants  prayed  an  inquiry  subsequent 
whether  the  wife  had  not  ffiven  her  consent  in  writinir.     Ifnkruptcy, 

®  ^      the  trustees 

are  not  en- 
Mr.  Pembefian  and  Mr.  T.  Parker,  for  the  Pliuntiffs.  JS^^JS 

to  the  extent 

Mr.  BickersMh,  Mr.  Wra^,  and  Mr.  John  JViUon,  for  t^^^'' 

he  Defeodants. 

• 

A  trustee,  it  was  aligned  on  behalf  of  die  Defendants, 
could  not  be  made  answerable,  unless  actual  loss  had 
been  sustained  in  consequence  of  his  breach  of  trust. 
Here  thfl  crnstees  were  empoweved  to  lend  the  fund  to 

the 
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1630/ 


the  husband  on  the  security  of  his  bond :  the^'  had  lent 
it  to  him  without  taking;  his  bond.  In  the  one  case  they 
would  have  had  a  demand  on  him  by  specialty  ;  in  the 
other  the  demand  was  merely  for  a  simpTtr.»c»Q(|^ct  debt; 
but,  under  the  commission  of  bankrupt,  the  Ibrt^er 
species  of  debt  would  have  had  no  priority  to  the 
latter ;  the  fund,  therefore,  had  sustained  no  loss  which 
it  would  not  have  suffered  equally,  if  the  trust  had  been 
executed  in  the  strictest  manner. 


4 

If  the  trustees  should  be  held  answerable,  yet,  an  in- 
dividual, who  assented  to  the  breach  of  trust,  or  procured 
it  to  be  committed,  could  not  take  advantage  of  their 
liability ;  and  if  that  individual  had  any  interest  in  the 
fund,  it  would  be  applied  j)ro  tanto  in  indemnifying  the 
trustees  from  the  responsibility  which  the  Court  might 
throw  upon  them.  That  doctrine  was  acted  upon  by 
Lord  Eldon  in  Brice  ▼.  Stokes  (a),  where,  though  a  trustee 
was  made  answerable  for  the  principal  of  the  fund,  a 
cestuique  trust,  tenant  for  life,  who  had  concurred  in  the 
breach  of  trust,  was  held  not  entitled  to  relief.  It  was 
recognized  in  Underwood  v.  Stevens,  {b)  In  Coltman  v. 
Warren  decided  in  1825,  Lord  Giffbrd  applied  the  same 
rule  against  a  married  woman,  who  had  acquiesced  in 
the  breach  of  trust  which  was  the  subject  of  complaint. 
Here  both  the  wife  and  the  husband  procuried  the 
breach  of  trust  to  be  committed,  and  acquiesced  in  itf 
they,  therefore,  were  not  entitled,  in  a  court  of  equity 
to  relief  against  individuals  by  whose  conduct  they  had 
profited,  and  of  whose  mistake  they  were  themselves  the 
cause.  If  the  Court,  on  behalf  of  the  children,  ordered 
the  trustees  to  replace  the  fund,  that  fund  should  be 
considered,  in  relation  to  the  other  Plaintiffi,  as  having 
no  existence  \  and  till  the  interests  of  the  children  came 

into* 


(a)  11  rc«.525,S86. 


{h)  1  Mer.  719. 
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into  possession,  the  dividends  ought  to  be  applied  to  the       1880. 

iodemnification  of  the  trustees.     It  was  true,*  that  the 

wife  had  not  the  power  of  anticipating  the  income  arising 

from  this  property ;  but  at  present  the  question  was  not 

as  to  anticipation.     She  had  by  her  own  act  annihilated 

the  fund  out  of  which  that  income  was  to  arise;  and 

she  had  no  right  to  call  upon  the  Defendants  to  replace 

the  fund  for  her  benefit. 

For  the  Plaintiffs  it  was  argued,  that  the  moment  the  • 
trustees  lent  the  money  to  the  husband,  in  a  manner 
not  warranted  by  the  marriage  settlement,  they  became 
answerable  for  the  amount ;  and  this  liability  could  not 
be  removed  from  them  by  any  subsequent  event.  It 
could  not  be  denied  that  they  were  liable  the  hour  before 
the  bankruptcy  of  the  husband:  how  could  his  bank- 
ruptcy place  them  in  a  better  situation  ? 

In  Brice  v.  Stakes^  the  person  whose  life  interest  was 
applied  in  exoneration  of  the  loss  thrown  upon  the  trus- 
tees, was  fully  competent  to  bind  himself,  and  to  raise, 
by  his  own  acts,  equities  against  his  own  claim ;  and, 
therefore,  the  decision  there  had  no  application  to  the 
case  of  a  married  woman.  This  lady  had  no  power  to 
anticipate  the  enjoyment  of  the  fund ;  still  less  could  she, 
even  as  against  herself  endanger  the  safety  of  the  capital. 
By  no  act  or  contract  of  hers  could  she  have  parted 
with  the  right  to  the  interest  or  dividends  to  accrue  in 
any  future  year;  how,  then,  could  she  enable  another 
person  to  raise  against  her  an  indirect  equity,  which 
was  to  deprive  her  of  these  dividends  in  all  time  to 
come?  Even  if  she  had  not  been  excluded  from  the 
power  of  anticipation,  the  trustees  could  not  have 
claimed  to  indemnify  themselves  out  of  her  life  interest. 
Underwood  v.  Stevens  {a)^  Ryder  v.  BickerUm.{b)     In 

the 

(a)  1  Mer.  712.  (5)  5  Swaiut,  80.  n. 

Nn 
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the  ItCter  case  a  trustee^  who  had  been  gailty  of  a  breach 
of  traati  in  which  it  was  alleged  that  the  husband  and 
wife  concurred,  insisted,  Aat  he  was  not  liable  to  make 
sfttis&ction  to  her  during  her  life.  Bat  Lord  Hardwide 
held,  that  he  had  no  defence  against  her  claim.  **  The 
power  of  the  wife,**  said  his  Lordship,  ^*  must  arise  oat 
of  the  articles,  for,  after  the  marriage,  she  had  no  power 
to  prejudice  herself*  The  power  is,  that  she  and  her 
husband  must  give  their  consent  to  the  placing  out  the 
money  on  security ;  therefore,  she  could  not  consent  to 
the  placiiig  out  the  money  on  no  security  at  all." 


TAe  MAftrfift  of  the  Rollsw 

The  trustees  cannot  be  excused  from  a  breach  of 
trust  in  lending  the  money  without  the  security  of  the 
husband's  bond,  by  reason  of  the  subsequent  event  of 
the  husband's  bankruptcy.  The  inquiry  asked  for,  as 
to  the  written  consent  of  the  wife,  is  immaterial,  as  it  is 
not  pretended  that  a  bond  was  taken  from  the  husband. 
Although  the  interest  was  to  be  paid  to  the  wife  for  life 
for  her  separate  use,  yet  she  had  not  an  absolute  power 
of  disposition  of  that  interest,  but  a  power  qualified  by 
the  terms  of  the  settlement.  She  could  not  grant  the 
interest  by  anticipation,  nor  could  she  authorise  the  loan 
to  her  husband  without  her  consent  in  writing,  and 
upon  a  security  by  bond.  No  act  of  hers,'  unless  ac- 
cording to  the  terms  of  the  settlement,  could,  therefore, 
bind  her.  Those  terms  are  to  be  considered  as  pre- 
scribed in  order  to  protect  her  against  the  influence  of 
her  husband.  The  trust  fund  must,  therefore,  be  re- 
placed.  If  the  husband  should  survive  the  wife^  the 
trustees  will  be  entitled  to  the  benefit  of  his  life  in- 
terest. 


The 
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The  assignees  of  the  husband  were  not  made  parties       18 SO. 
to   the  suit,  but  appeared  by  counsel  at  the  hearing, 
and  consented  to  be  bound  by  the  judgment  of  the 
Court,  (a) 

(a)  See  C(^  y.  BuiUr,  2  Sim.      tupra,    p.  69.     WkiU  y.  Ballp 
i  Stu,  457,    Baton  v.  BoUand,      ivpra^  p.  332, 


CHAMPION  V.  RIGBY.  ^^^^^ 

May  SO. 

^T^HE  bill  was  filed  to  set  aside  a  sale  of  property,  A  iolicitor» 
^   made,  it  was  alleged,  at  a  great  under-value  to  the  fi^om^hiclie^ 
Defendant,  who  at  the  time  was  the  confidential  solicitor  >*  bound  to 
of  the  Plain  tifi^,  and  when  the  Plaintifi^,  to  the  knowledge  paid  that  priee 

of  the  Defendant,  was  in  embarrassed  circumstances.        for  the  pro- 

'  pcrtjy  whichy 

m  tlie  exercise 
The  transaction  complained  of  took  place  eighteen  nonalSi^Tle 
years  before  die  bill  was  filed,  and  the  delay  on  the  would  have 

part  of  the  Plaintiff  was  not  satisfactorily  accounted  for.  client  to 

accept  from  a 
third  person. 
Mr.  Biekersteth  and  Mr.  Younge^  for  the  Plaintiff  After  a 

delay  of  eigh- 
teen yean,  a 
Mr.  Tinnei/f  Mr.  Pemberton^  and  Mr.  Spence^  for  the  bill  filed  by  a 

Defendant.  KiSmo 

avoid  a  pur- 

The  Master  of  the  Rolls  dismissed  the  bill  on  the  ai^mimd. 
ground  of  the  delay,  but  stated  that  a  solicitor,  who  pur- 
chased from  his  client,  was  bound  to  prove  that  he  had 
paid  that  price  for  the  property  which,  in  the  exercise  of 
his  professional  duty,  he  would  have  advised  his  client  to 
accept  from  a  third  person ;  and  not  being  satisfied  that 
this  bad  been  the  case  with  the  Defendant,  he  dismissed 
the  bm  without  cosU. 

Nn  2 
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^•"^  ESDAILE  V.  GALL. 

A  testator  de-  ''T^HE  bill  was  filed  by  a  vendor  to  enforce  the  specific 
followinir  *  performance  of  a  contract  to  purchase  a  house  in 

words:—        St.  Johf/s  Lane.   The  defence  was,  that  a  food  title  was 

"As  to  the  ,   ,  --»  © 

rest  of  my         "^^  shown, 

estate,  the  two 

houses,  one  iii 

St,  John* t  The  title  of  the  vendor  arose  under  the  will  of  Jokn 

S'in"^'^^  JS%<T,  dated  1735,  which  contained  a  devise  in  the 
weil  Couri,  m  following  words :  —  "As  to  the  rest  of  my  estate^'  the 
Lane,  I  give  ^^'^  houses  in  St.  Johris  Lane,  and  the  other  in  Fogg- 
to  my  wife  for  tofiZ  Courts  in  Charterhouse  Lane^  I  give  to  my  loviDg 
after  her  de-     ^'^^  Mary  Mayer j  for  life,  and  after  her  decease,  that  in 

cease,  that  in  St.  JohfCs  Lane  to  my  daughter  Mary  Mayer^  the  other 
St. John's  .  ^^  ,    X        r    ,/  L 

Lane  to  my      between  my  two  sons  John  and  Joseph  Mayer^  to  be 

oAct  beti^wn  ^9"*''y  divided ;  as  to  the  rest  of  my  estate,  of  what 
my  two  sons,    nature  soever,  one  third  to  my  wife,  and  the  rest  to  be 

divided: "  ^    divided  equally  among  the  three  children." 
Held,  that  the 

took  only  an        '^^^  ^^^  ^^  ^^®  vendor  was  derived  from  Maty  Mmftr^ 

estate  for  life,  the  daughter :  and  the  question  in  the  cause  was,  whether 

in  the  house  . 

in  St.  John's     the  interest,  which  she  took  under  her  father's  will  in  the 

^'^'^'  house  in  St.  John's  Lane,  was  a  fee-simple  absolute,  or 

only  an  estate  for  life  ? 

The  Master  was  of  opinion  that  she  took  only  an 
estate  for  life,  and  reported  against  tlie  title;  and  the 
question  now  came  before  the  Court  on  an  exeqption  to 
the  report. 

Mr.  Treslove  and  Mr.  J.  Martin^  for  the  exception, 
contended  that  the  word  estate  was  so  applied  to  the 
subject  of  the  devise  as  to  give  the  devisee  a  fee,  though 

no 
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no  words  of  limitation  were  used ;  the  more  so,  because  the 
testator,  when  he  did  not  mean  to  give  the  fee,  as  in  the 
devise  to  the  wife,  limited  her  interest  expressly  by  the 
words  "for  life;"  and  they  cited  Denn  v.  Hood{a\ 
IbbeMn  ▼.  BeckaUh  (6),  and  Wilkinson  v.  Chapman,  (c) 
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Mr.  Bickersteth  and  Mr.  Stuart^  for  the  Defendant. 

TTie  Master  of  the  Rolls  held,  that  Mary  Mayer 
did  not  take  the  i^simple  under  her  father's  will,  and 
over-mled  the  exception. 

(a)  7  TmaU^  5S.        {b)  Com.  Temp,  Talb.  1 57.        (c)  3  Run,  145. 


CRITCHETT  v.  TAYNTON. 


Rolls. 
May  S9.  24. 


^T^HE  testator,  John  Hughes^  after  giving  some  legacies  A  devise  of 

and  devising  a  real  estate  to  his  son-in-law  John  ^11  the 
BiUingdey  in  fee,  disposed  of  the  residue  of  his  property  younger 
iu' the  following  words:  —  ^' All  the  rest,  residue,  and  the  testator's 
remainder  of  my  estates,  both  real   and  personal,  of  \^^^ll\  ** 
what  nature  or  kind  soever,  I  give  and  devise  unto  common,  with 
Hugh  Valence  Jones,  of  St.  Alban's  Street^  in  the  county  i^^^^^l^ 
of  Middlesex^  and  unto  Peter  Waldo,  of  Mitcham,  in  the  should  all  die 
^county  of  Surrey,  Esquires,  and  the  survivor  of  them,  one,  or  be 

their  heirs,  executors,  administrators,  and  assiims,  in  "larried  with- 

^  .  °  out  consent^ 

trust  to  pay  and  apply  the  rents,  interest,  dividends,  and  would  ^ve  a 

proceeds  thereof,  unto  my  daughter  Sarah  BiUingsley  jgrestt  subject 

for   to  be  devested 
in  that  eventy 
unless  a  difierent  interest  appeared  from  the  subsequent  part  of  the  will. 

The  first  husband  of  the  aaughter  was  living  at  the  time  of  making  the  will,  and 
at  the  death  of  the  testator,  and  although  it  was  plain  that  the  testator  had  not 
in  his  contemplation  a  second  marriage  of  his  daughter,  yet,  the  gtH;  over  being  in 
case  the  daughter  should  leave  no  issue  behind  her,  the  childrea  of  the  second 
marriage  took  equally  with  the  children  of  the  first  marriage. 

Nn  3 
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for  and  during  the  term  of  her  natural  life)  for  her  sol^ 
and  separate  nse  and  benefit,  and  so  as  the  same  shall 
not  be  subject  or  liable  to  the  debtfs  contracts,  or 
engagements  of  her  said  husband ;  and  receipts  signed  by 
my  said  daughter  only  shall  at  all  times  be  a  sofficieol 
discharge  for  the  same ;  and  my  will  and  meaning  is, 
that  the  receipts  of  no  other  person  or  persons  what- 
soever, during  the  life  of  my  said  daughter,  but  those 
signed  by  her  proper  hand  only,  shall  be  a  discharge  for 
the  said  rents  and  proceeds  of  my  real  and  personal 
estate.     And  from  and  after  the  decease  of  my  said 
daughter,  I  give  and  bequeath  all  my  personal  estate,  of 
what  nature  or  kind  soever,  unto  my  next  of  kin,  who 
as  such  would  be  entitled  thereunto  under  the  statute  of 
distribution.   And  I  also  give  and  devise,  from  and  after 
the  decease  of  my  said  daughter,  all  the  rest,  residue^ 
and  remainder  of  my  real  estates,  of  what  nature  or 
kind  soever,  unto  her  second,  tliird,  fourth*  and  eveiy 
younger  child  or  children,  share   and  share  alike,  as 
tenants  in   common;    but  in   case  my  said  daughter 
should  die  leaving '  no  issue  behind  her^  or  if  my  said 
daughter's  second,  thud,  fourth,  and  every  other  child 
does  not  attain  his,  her,  or  their  respective  age  or  ages 
of  twenty-one  years,  and  not  married  before  such  age 
with  the  consent  of  my  son  and  daughter,  and  the  sur* 
vivor  of  them,  I  give  and  devise  my  estate  in  the  parish 
o(  Lerkhampton^  in  the  said  county  of  ^cmcater^  now  in 
the  possession  of  WiUiam  Bose^  and  fifty  acres  of  land, 
be  the  same  more  or  less,  adjoining  part  of  the  said 
estate,  which  I  bought  of  Thomas  WkiUy  unto  my  sister 
Elizabeth  Gregory^  and  her  heirs  for  ever ;  and  I  also 
give  and  devise  all  the  rest,  residue,  and  remainder  of 
my  real  estates,  of  what  nature  or  kind  soever,  in  the 
parish  of  Cheltenham  aforesaid,  unto   my  sister  Mori/ 
Marsham  and  her  heirs  for  ever.     And  that  no  mis- 
construction m^  be  put  upon  the  word  canseni^  ttxj 
will  and  meaning  is,  that  my  said  son  and  daughter,  or 

the 
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stbe  sorviTor  of  them,  shall  be  subscribing  witnesses  or 
witness  at  the  wedding  of  such  child  or  children  that 
shall  so  marry  before  his,  her,  or  their  respectif€  age 
or  ages  of  twenty-one  years,  otherwise  such  child  or 
children  shall  not  have  or  receive  any  benefit  ftom  this 
my  will." 
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The  testator's  daughter  Sarak^  at  the  making  of  the 
will^  and  at  the  death  of  the  testator,  was  tbe  wife  of 
Jbkn  Bittingdejf,  by  whom  she  had  five  children ;  and 
after  his  death  she  intermarried  with  the  Defendant 
Rickard  Critchett^  by  whom  she  had  ten  chttdren.  Two 
of  the  children  by  tbe  first  husband,  and  five  of  the 
children  by  the  second  husband,  died  in  the  lifetime  of 
their  mother  under  the  age  of  twenty^ne  years,  and 
unmarried;  and  no  child  married  under  the  age  of 
twenty-one  years. 

Two  questions  were  made  in  the  causes  firsts  whfetlier 
the  children  of  the  second  marriage  were  entitled  equaljy 
under  the  will  with  the  children  of  the  first  n)arriage| 
secondly,  whether  the  children,  who  died  under  twenty* 
Qne»  and  unmarried,  took  vested  interests^ 

Mr.  Jemmettf  for  the  Plaintiffi. 

Mr.  BkJcersteth^   Mr.  Hcyter^  Mr.  Prnvis^  and  Mr. 
Xynchy  for  different  Defendants. 

On  the  first  point  it  was  argued,  on  behalf  of  tbe 
children  of  the  second  marriage^  that  the  words  **  her 
oecond,  third,  fourth,  and  every  younger  child  or 
children,"  included  all  her  children,  whether  by  her 
first  or  by  any  subs^ueot  husband ;  and  BarringUm  ▼» 
(a)  was  cited. 

On 

(a)  0  Ves.  545. 
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1830.  On  the  other  hand,  it  was  said  that  the  question  wis 

CaiT  HETT    ^^"'P'y  ^  ^  ^^  intention  of  the  testator;  and  it  was 
V.  manifest  from  the  language  of  the  will  that  he  had  not 

any  children  in  contemplation,  except  children  of  his 
daughter  by  her  then  husband  Mr.  BiUingdejf*  The 
children  included  within  the  devise  must  be  the  same 
with  those,  upon  the  death  of  whom  under  twenty-one^ 
and  unmarriedf  the  limitations  over  were  to  take  effect. 
Now  they  were  children,  who,  if  they  married  under 
twenty-one,  were  to  marry  with  the  consent  of  *^  my 
son  and  daughter,  or  the  survivor  of  them;", and  the 
testator  further  requires  ^^  my  said  son  and  daughter,  or 
the  survivor  of  tliem,  to  be  subscribing  witnesses  or  wit- 
ness to  the  wedding."  In  these  phrases  the  word  son 
necessarily  refers  to  Mr.  BiUingdey;  and  the  devise  must, 
therefore,  be  confined  to  the  children  of  the  daughter  by 
Mr.  BiUitigsley. 

On  the  second  point  it  was  argued,  on  the  one  side^ 
that  the  devise  of  the  residue  of  the  testator's  real  estates, 
after  his  daughter's  death,  to  her  second  and  other 
younger  children,  gave  them  vested  interests ;  that  there 
was  no  gift  over,  except  in  the  event  of  all  these  children 
dying  under  the  age  of  twenty-one  and  unmarried; 
that  that  event  had  not  happened,  for  some  of  them  had 
attained  twenty-one;  and,  therefore,  that  the  interest 
which  vested  in  them  was  never  devested.  Sky  v. 
Barnes,  (a)  The  clauses,  which  related  to  the  marriage 
of  the  younger  children  under  twenty-one,  and  to  their 
death  under  twenty-one  without  having  been  married 
with  the  required  consent,  were^  at  the  utmost,  equivalent 
only  to  directions,  that  the  shares  should  not  be  trans^ 
ferred  to  the  children  respectively,  until  they  attained 
twenty-one  or  married  with  the  consent  of  both  parents 

or 
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or  the  survivor  duly  given ;  and  it  is  settled  that,  where 
there  is  an  antecedent  gifty  a  direction  not  to  pay  or 
transfer  the  property  to  the  legatee  or  devisee  till  he  at* 
tains  a  particular  age,  or  till  a  particular  event  happens, 
will  not  postpone  the  vestbg.     Leake  v.  Robinson,  (a) 

On  the  contrary!  it  was  contended,  on  behalf  of  the 
surviving  children,  that  it  was  apparent  on  the  whole 
context  of  the  will,  that  a  child  was  not  to  participate  in 
the  devise,  till  marriage  under  twenty-one  without  due 
consent  was  impossible,  in  other  words,  till  the  child 
had  either  married  with  consent  or  attained  twenty-one ; 
and  thb  intention  could  not  be  effected,  unless  the  vest- 
ing of  the  shares  was  postponed. 


545. 


The  Master  (^the  Rolls. 

As  to  the  first  point,  the  testator  certainly  had  not 
in  his  contemplation  a  second  marriage  of  his  daughter ; 
but  still  his  plain  purpose  being  to  provide  for  all  the 
children  of  his  daughter,  and  the  limitation  over  being 
^^  in  case  his  daughter  should  die  leaving  no  issue  be- 
hind her,''  I  am  of  opinion  that  the  gift  in  the  will  must 
be  construed  to  extend  to  children  of  the  second  mar- 
riage. 

With  respect  to  the  second  point,  the  children  would 
plainly  take  an  immediate  vested  interest  by  the  ex- 
pression of  the  gift  to  them  as  tenants  in  common,  if  a 
different  intention  did  not  appear  from  the  subsequent 
parts  of  the  will.  The  testator  proceeds  to  make  a  gift 
over,  in  case  all  the  children  should  die  under  twenty- 
one^  and  not  married  under  that  age  with  the  consent  of 

his 

(a)  S  Mer,  363. 
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Iiis  SOB  and  daughter ;  and  be  afterwards  adds,  ^  Mj 
will  and  meaning  is>  that  my  said  son  and  daughter,  or 
the  survivor  of  them,  shall  be  subscribing  witnesses  or 
witness  at  the  wedding  of  such  diild  or  children  that 
shall  so  marry  before  his^  her^  or  their  respective  age  or 
ages  of  twenty-^ne  years,  otherwise  such  child  or  children 
ahall  not  receive  any  benefit  from  the  will.''     It  neees- 
aarily  follows,  that  such  child  would  not  Cake  a  previous 
vested  inierest,  because^  from  such  interest,  the  child 
Would  be  entitled  to  maintenance,  and  would  take  s 
benefit  under  the  will.     And  if  a  consent  is  necessary  to 
give  a  vested  interest  to  a  child  marrying  under  iwentj* 
one^  it  is  dear  that  the  testator  did  not  intend  that  the 
children  should  take  a  vested  interest  by  the  first  gift  to 
them  as  tenants  in  common ;  and  the  attaining  twenty- 
one  must  be  as  necessary  to  give  them  a  vested  interest, 
as  the  marriage  with  consent  under  that  age*    I  am  of 
opinion,  therefore,  that  the  younger  children,  who  at- 
tained twenty-one,  take  the  real  estates  equally  between 
them  as  tenants  in  common^ 
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Rolls. 

EARLE  V.  PICKIN.  ^^J'  2*. 

^T^HE  bin  was  filed  by  children  who  ctaimed  to  be       Jtdy  t & 
"*"  entitled  to  a  sum  of  2000&  charged  upon  a  real  ^^"^"^  ^* 

estate  by  the  marriage  settlement  of  their  father.  qucfttion  in 

tne  cauie 
turned  upon 
The  Defendant  was  the  purchaser  of  the  estate  firom  the  fiict  of 

the  father;  and  the  only  question  in  the  cause  was,  jj^jj^^^ 

whetlier,  at  the  time  of  the  purchase  and  payment  of  the  and  the  pamet 

price,  which  took  place  on  the  «9th  of  September  1818,  neMcLandthe 

the  Defendant  had  notice  of  the  settlement.  pafticular 

t act!  of  notice 
were  not 

The  bill  alleged  that  the  Defendant  had  notice  of  the  ^^  1°  ^e 
charge  beft>re  he  completed  his  purchase.     Two  wit^  the'Defendant 

nesses  of  the  names  <if  Bishttm  and  Wright  swore  that  he  |»d  no  oppor- 

°  tunity  to  meet 

had  admitted,  that  he  had  had  notice  ;  and  one  of  them  their  testis 

deposed  to  a  conversation  with  him,  which  amounted  to  j]^|^^  to 

notice,  and  from  which  it  appeared,  that  before  making  the  fact  of 

the  purchase,  the  Defendant  had  consulted  a  Mr.  Smithy  direct^ 

a  solicitor,  on  the  subject  of  a  supposed  charge  on  the  ^^'^  ^® 

estate.  On  appeal 

the  decree 
was  varied  by 
Mr.  Penibert&n  and  Mr.  Wak^fieid^  for  the  Plaintiffs,  directing  an 

argued,  that  on   this '  evidence  they  were  entitled  to  ^"ditf^e 

It  decree.  drcumstancet 

retied  upon  to 
prove  the 

Mr.  Bkiersttth  and  Mr.  Rolfe,  vontri.  notice  took 

*^  pwce  pnor  to 

The  Defendant  ought  not  to  be  concluded  by  evi-  ^^^\^* 

dence,  which  it  was  impossible  for  him  to  meet.     He  notice  would 

could  not  prove  a  general  negative,  that  he  never  had      Whether 

notice;  the  Court  will, 
under  special 
circumstances,  direct  witnesses  examined  in  the  cause,  to  be  examiaed  to  the  sannl 
points  before  the  Master,  guetre. 
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notice ;  and  he  bad  no  information  concerning  the  parti-' 
cular  facts  of  notice  on  which  the  Plaintifis  meant  to  rely. 
llie  bill  ought  to  have  stated  those  particular  facts,  and 
the  Defendant  would  then  have  been  prepared  to  dis- 
prove them.  If,  for  instance,  the  conversation,  to  which 
one  of  the  witnesses  deposes,  had  been  stated  in  the  bill^ 
the  Defendant  could  have  shewn,  as  the  &ct  really  was^ 
that  the  conversation  took  place,  not  before,  but  after 
the  completion  of  the  purchase.  As  to  the  Defendant's 
admissions  of  having  notice,  vriiich  the  witnesses  had 
proved,  the  rule  of  pleading  was,  that  a  party  could  not 
rely  on  an  admission  made  by  his  adversary,  not  ap- 
pearing in  the  pleadings,  unless  it  were  put  in  issoe^  so 
that  he,  whom  it  was  sought  to  bind  by  it,  might  dther 
disprove  it  or  explain  it.  In  the  present  case,  as  the 
bill  made  no  mention  of  any  particular  facts  of  notice^ 
or  of  the  alleged  admissions  of  notice,  an  inquiry  ought 
to  be  directed,  so  as  to  give  the  Defendant  an  oppor- 
tunity of  meeting  a  case  which  had  been  opened  against 
him  by  surprise. 


Mr.  Pemberton^  in  reply,  denied  that  any  such  rules 
of  pleading  existed,  as  those  on  which  the  argument  for 
the  Defendant  was  founded ;  and  contended,  that  to 
direct  an  inquiry  in  the  present  stage  of  the  proceeding, 
would  be  to  throw,  undeservedly,  discredit  on  the  wit- 
nesses who  had  been  examined,  and  to  hold  out  to  a 
Defendant  great  opportunities  and  temptation  to  tamper 
with  evidence. 


The  Master  of  the  Rolls,  after  some  hesitation, 
made  the  following  order :  —  "It  appearing  that  neither 
the  names  of  the  witnesses  who  have  deposed  to  the 
notice,  nor  the  particular  facts  of  notice  were  stated  in 
the  bill,  refer  it  to  the  Master  to  inquire^  whether,  at  or 
before  the  time  the  purchase  was  completed,  the  De- 
fendant 


CASES  IN  CHANCERY.  S^t 

fendant  bad  notice  of  the  settlement  by  which  the  charge       1 880. 
of  SQQOl.  was  created,  with  liberty  to  the  Master  to  state 
any  circumstances  specially  at  the  request  of  either  party." 

77itf  Master  cf  the  Rolls  stated,  that  he  made  the 
order  in  this  special  form,  lest  he  should  appear  to 
throw  discredit  upon  the  witnesses  by  directing  the 
inquiry. 


1S31. 

The  Plaintiffs  appealed  from  his  Honor's  decree.  ^^^3^  s^- 

The  Solicitor-General  (Sir  W.  Home)  and  Mr.  Wake- 
Jield^  for  the  appellants,  contended  that  the  evidence,  if 
believed,  (and  no  attempt  had  been  made  to  discredit 
it,)  fully  established  the  case  made  by  the  bill.  The 
fact  of  notice,  upon  which  the  whole  question  turned, 
was  distinctly  put  in  issue,  and  was  satisfactorily  proved 
by  the  evidence  of  several  witnesses,  swearing  to  conver- 
sations which  took  place  with  the  Defendant  anterior 
to  the  date  of  his  purchase,  and  from  which  his  know- 
ledge of  the  charge  on  the  estate,  and  of  the  consequent 
defect  in  the  tide,  was  clearly  to  be  collected. 

The  judgment  of  the  Court  below  proceeded,  in  part, 
upon  the  ground,  that  the  bill  did  not  state  the  names 
of  the  individuals  by  whose  testimony  the  fact  of  notice 
was  to  be  proved ;  but  the  doctrine  of  his  Honor  in  that 
respect  was  supported  by  no  authority,  and,  if  adopted, 
might  lead  to  great  mischief,  by  holding  out  to  defend- 
ants the  temptation  and  opportunity  to  tamper  with 
their  adversaries'  witnesses.  For  that  very  reason,  in- 
deed, the  Court  had  laid  down  a  rule  which  would 
render  the  inquiry  directed  by  this  decree  entirely  nu- 
gatory:  for  it  was  settled  in  practice,  that  the  same 

wit- 
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1631;  vitiie8se%  who  had  been  examined  in  the  canae,  eoold 

*  jj^  '  noi  be  again  examined  to  the  same  points  befine  the 

o.  Master;  and  bow»  then,  could  tbe  Plaiaiifi  establish 

^*«™-  their  case  ? 

Sir  K  Sugdai  and  Mr.  Bdyk^  for  the  Defendant. 

The  Lord  Chancellor. 

The  evidence  contained  in  the  depositions  would  cer- 
tainly, if  believed  in  its  fullest  extent,  dispose  of  the 
whole  case,  not  only  as  to  the  substance  of  the  transao* 
tions,  but  as  to  the  time  when  they  are  alleged  to  have 
taken  place.  The  only  question  is,  whether  there  is 
not  some  error  with  respect  to  the  date ;  and  I  have  a 
vehement  suspicion  that  there  is  such  an  error ;  not  so 
much  in  consequence  of  false  swearing,  however,  which 
is  hardly  to  be  apprehended,  as  of  mistake,  which,  upon 
comparing  the  facts  stated  in  the  answer  with  the  depo- 
sitions, appears  very  possible ;  and  that  possibility  fully 
justified  his  Honor  in  sending  the  matter  to  be  further 
inquired  into. 

It  was  asked  why  the  Defendant  did  not  produce 
Smith  as  a  witness,  inasmuch  as  his  evidence  would  have 
been  material  to  rebut  the  alleged  notice,  and  the  con- 
versation might  be  the  same  to  which  Bishton  and  Wright^ 
in  their  depositions,  refer.     But  the  answer  is  obvioos. 
It  might  be  perfectly  true  that  this  conversation  took 
place  in  1820;  but  that  did  not  prove  that  notice  was 
not  given  in  1818;  and  no  man  in  his  senses  would 
attempt  to  rebut  evidence  of  the  nature  of  which  he  had 
no  knowledge;  no  man  would  ever  dream  of  calling 
Smith  as  a  witness,  to  prove  that  which  might  be  per- 
fectly true,  but  which  could  not  be  rationally  supposed 
to  be  in  the  least  degree  material.    The  moment  the 

Defendant 
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Defendant  is  apprised,  however,  that  evidence  has  beeo  iSSl. 
given  of  a  conversation  alleged  to  have  taken  place  in 
1818,  sold  that  Smiih  was  referred  to  in  that  cofiversa« 
tion,  the  case  is  altered ;  and  it  beoomes  most  important 
lo  settle  the  date  of  the  conversation,  as  the  whole  then 
turns  upon  whether  it  took  place  befom  or  after  the 
year  1818.  If  Smith  comes  forward  to  say  he  was  con- 
suited  in  1 820,  but  never  before  that  time,  there  is  at 
once  an  end  of  the  Ptaintifis'  case.  If  he  says  the  con* 
trary,  there  is  an  end  of  the  Defendant's.  Shall  I,  then, 
by  reversing  the  decree  which  directs  these  inquiries  to 
be  made,  shut  out  the  light  which  will  be  decisive  of  the 
merits  on  both  sides  ? 

His  Honor  sent  it  to  the  Master  in  preference  to 
directing  an  issue ;  and  I  incline  to  think  be  was  right  in 
so  doing,  because  a  court  of  law  would  of  necessity  be 
confined  to  legal  notice,  to  which  only  a  jury  cootid 
look.  If  any  issue  were  to  be  dbected,  it  should  be  to 
ascertain  what  was  the  date  of  the  conversations. 

I  shall  therefore  send  it  to  the  Master,  with  a  direc- 
tion that  be  shall  be  at  liberty  to  examine  the  witnesses 
already  examined,  and  to  the  same  points;  a  course 
which  will  not  affect  the  question  of  costs,  since,  looking 
to  the  circumstances  of  the  case,  even  if  I  affirmed  the 
decree  totidem  verbis^  I  should  affirm  it  without  costs. 


The  cause  tiras  afterwards  brought  on  again  upon  a  Augna  6. 
motion  to  vary  the  minutes,  by  striking  out  the  direc- 
tion in  the  decree,  that  the  witnesses  examined  in  the 
cause  might  be  examined  to  the  same  points  before  the 
Master,  and  substituting  a  direction  for  the  trial  of  an 
issue  to  ascertain  the  date  of  the  conversations. 

Mr. 
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1881.  Mr.  JVakffield,  for  the  motion,  insisted  that  the  di« 

EakuI       'cction  in  the  decree,  with  respect  to  the  examinadon 
V.  of  the  witnesses,  was  a  violation  of  the  settled  principles 

and  practice  of  the  Court,  and  would  be  pregnant  with 
consequences  most  dangerous  to  justice.  In  support 
of  these  positions  he  referred  to  the  following  cases: 
Brooming  v.  Barton  (a),  Saayer  v.  Bcwyer  {b\  Vau^an 
V.  Lloyd  {c)j  Smith  v.  AUhm{d\  Birch  ▼.  Walker  {t\ 
WiUan  v.  WiOan  (g),  Smith  v.  Graham.  (A) 

Mr.  Bo^e  opposed  the  application. 

The  Lord  Chancellor  ultimately  ordered  that  the 
decree  should  be  varied,  by  directing  the  parties  to 
proceed  to  a  trial  at  law  upon  the  following  issue— 
whether  the  conversations  in  the  depositions  mentioned, 
between  the  Defendant  and  the  witness  Bishton^  and 
between  the  Defendant  and  the  witness  Wright^  took 
place  before  the  29th  day  of  September  1818,  with  liberty 
to  indorse  special  matter. 

R^.  Lib.  A.  3095. 

[fl)  S  Didt.  508.  (g)  Coop.  S91 .     19  Vet,  590. 

{h)  S  Didt,  639.    1  Bro.  C  C.  {h)  9  Swan.  S64.  where  these 

88S.  and  some  other  cases  upon  the 

(c)  I  CoXf  912.  subject  are  collected.    See  also 

(d)  1 1  Ves.  564.  Swhtford  T.  Home,  S  Mad.519. 

(e)  aSck^L.516 
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TILSON  V.  JONES. 
TILSON  V.  THORNTON.  Roua 

May  86. 

^■^HE  testatrix,  Catherine  Tilson^  in  her  will  gave  as  Whether  the 
^   follows :  —  «  I  direct  the  interest  of  131/.  Bs.  four  "P|n^l''°n^ 
per  cent.  Bank  annuities,  and  40/.  three  and  a  half  per  case  of  death,'* 
cent  Bank  annuities,  now  standing  in  my  name  in  the  ^^axh  in  the 

books  of  the  covemor  and  company  of  the  Bank  of  iifetimeofthe 

,  t      J  testatnx,  or  to 

England^  and  the  interest  of  my  one  hundred  pounds'  a  death  at  any 

share  in  the  Coventry  Canal,  to  be  equally  divided  be-  **™®»  depends 

•^  '  1       ^  upon  the  con- 

tween  my  son  John  Samuel  Tilson  and  my  daughter  text. 
Catherine  Tilsonj  exclusive  of  any  husband  with  whom 
she  may  happen  to  intermarry,  and  without  being  sub- 
ject to  his  debts ;  and  in  case  of  the  death  of  either 
of  them  my  said  son  and  daughter,  then  I  give  the 
whole  of  my  interest  to  the  survivor  of  them :  and  if 
my  son  John  Samuel  Tilson  shall  not  be  in  England  at 
the  time  of  my  decease,  then  the  execution  of  the  trusts, 
60  &r  only  as  they  relate  to  him,  shall  be  postponed 
until  after  his  return:  but  in  case  of  his  death,  then 
the  said  John  Jmies  shall  pay  the  whole  of  such  interest 
to  my  daughter  Catherine  Tilson ;  and  in  case  of  her 
death,  I  give  the  whole  of  such  principal  and  interest  to 
be  equally  divided  between  my  niece  Ann  Fitzpatrick 
Thornton  and  my  nephew  Alfred  Barm ;  and  in  case  of 
thdr  death  before  my  son  Jb&n  Samuel  Tilson  and  my 
daughter  Catherine  Tilson^  then  I  give  the  whole  thereof^ 
principal  and  interest,  at  the  deaths  of  John  Samuel 
Tilson  and  Catherine  Tilson^  to  my  god-daughter  Ct7- 
tierine  Mary  JoneSf  daughter  of  my  executor  John 
Jones^ 

O  o  Catherine 
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18SQ.  Catherine  Tilson  survived  her  brother,  and  the  qaesdon 

in  the  cause  was.  Whether  she  took  the  stock  and  canal 
share  absolutely  or  only  for  life  ? 

Mr.  Biciersteth  contended  that  the  testatrix  had  given 
only  the  interest^  and  not  the  oorpus  of  the  proper^,  to 
her  son  and  daughter;  that  they,  as  betweoi  themsdves, 
bad  the  benefit  of  survivorship ;  that*  after  the  death  d 
both,  the  intention  of  the  testatrix  was,  that  die  ibnd 
should  go  to  the  persons  whom  she  had  marked  ont; 
and,  therefore,  that  Catherine  Tilson  took  only  a  life 
interest  in  this  property* 

Mr.  Pembertofh  contra^  argued  that  a  gift  of  the  in- 
terest is  sufficient  to  carry  the  principal ;  that  the  words 
'*  in  case  of  her  death  "  referred  more  properly  to  a  oon- 
tingent  than  to  a  certun  event,  that  is,  to  the  death  of 
the  daughter  in  the  lifetime  of  the  testatrix,  which  ni^t 
or  might  not  happen,  rather  than  to  the  death  of  th^ 
daughter  at  any  time^  which  could  not  but  happen; 
and>  therefore,  that,  as  Catherine  Tilson  survived  her 
brother,  she  took  the  property  absolutely,  and  there  wti 
a  fiulure  of  all  the  limitations  after  the  gift  to  her. 

The  Ma8Tbr  of  the  Rolls. 

The  gift  over  is  in  the  first  place  to  the  testatrix's 
niece  Ann  Fitzpatrick  Thornton^  and  her  nephew  J^ 
Bams :  and  in  case  of  their  deaths  before  her  son  and 
daughter,  then  to  her  god-daughter  Catherine  Mary  Jma^ 
The  testatrix  must  be  understood  here  as  if  she  had  ex- 
pressed herself  thus :  '<  I  give  the  principal  and  interest 
to  Ann  Fitzpatridt  Thornton  and  Alfred  Bams^  if  thqr 
shall  survive  my  son  and  daughter ;  and  if  diey  diaH 
not  survive  them,  then  to  Catherine  Mary  Jimes.'' 
She  could  not  refer  here  to  the  death  of  her  son  and 

daughter 
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daughter  in  her  lifetime;  Catherine  TiUofij  therefor^        1880. 
takes  for  life  only.     Besides  this,  the  testatrix,  in  her 
gift  to  her  son  and  daughter,  speaks  of  the  interest  only; 
but  in  the  gift  over  she  speaks  of  the  principal  and 
interest. 


MILLS  V.  ROBARTS.  S^e. 

r^EORGE  JAMES  ROBARTS  by  his  last  will,  after  Where  a  tet- 

bequeathing  a  legacy  to  Mary  Ann  Harlen^  and  {^ciS^to 
giving  to  Charles  Mills  and  Abraham  Wildey  Robarts  a  diildren,  pr« 
sum  of  8000/.  in  trust,  to  pay  to  her  the  interest  during  ][[^|^  t^ty- 
ber  life,  referred  to  a  settlement  which  he  had  previously  op^  ^^,  ^ 
made  of  10,000/.   8  per  cent   consolidated  bank  an-  Siildren  die 

nuities  for  the  benefit  of  Mary  Ann  Harben  during  her  ^^^^  twenty- 

**  one,  and 

lifey  and  then  proceeded  in  the  following  words :  —  appoints  tnu- 

teesand 
cuardiansto 
*^  I  do  will  and  bequeath  this  said  sum  of  10,000/.  the  children^ 

3  per  cent  consols,   after  the  decease  of  Maty  Ann  ^  ^^^)i 

Harben^  to  be  equally  divided  between  her  two  children  attend  to  thor 

hereafter  named  :  viz.  Georgiana  Charlotte  Harben  Ro-  children  are 

barts*  and  her  infant  brother  not  yet  baptized,  but  whom  entitled  to  the 
'  J  r         »  »■  interest  of 

I  purpose  to  name,  James  George  Harben  Robarts^  for  their  legacies 
their  joint  use  and  benefit  for  ever.    In  the  event  of  the  ^anccand** 
said  children  dying  before  they  attain  the  age  of  twenty-  education, 
one  years,  I  then  will  and  bequeath  the  said  10,000/.  attain  twenty- 
5  per  cent  consols  to  the  survivor ;  or  in  case  they  one  or  die 

-,    ,.    ,    ^        ,  .      ,  ^  *    under  that 

both  die  before  they  attam  the  age  of  twenty-one  years,  age. 

I  then  will  and  bequeath  the  said  10,000/.  3  per  cent 

consols  to  my  nephew  Harry  Robarts  and  his  heirs  for 

ever.     In  like  manner  I  will  and  bequeath  to  my  twp 

children,  Georgiana  Charlotte  Harben  Robarts  and  James 

George  Harben  Robarts^  after  the  decease  of  their  mother 

O  o  S  Mary 
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18S0.        Mary  Ann  Harben^  in  equal  proportions,  the  sum  of 
Miixs        8000/.  before  named  in  this  my  will  and  testament,  subject 
V.  to  the  same  provision  as  is  directed  in  the  above  para- 

0BABT8.  groph ;  viz.  in  the  event  of  the  said  children  dying  before 
they  attain  twenty-one  years  of  age,  I  then  will  and  be- 
queath the  said  sum  of  80002.  to  my  nephew  Harry 
Bcbarts  and  his  heirs  for  ever.".  • .  •  '*  I  will  and  bequeath," 
continued  the  testator  in  a  subsequent  part  of  bis  will, 
*'  to  my  daughter  Georgiana  Charlotte  Harden  Rabarts^ 
daughter  also  of  the  above-named  Mary  Ann  Harben, 
the  sum  of  10,000/.  sterling  for  her  own  absolute  use 
and  benefit,  provided  she  attains  the  age  of  twenty-one 
years ;  in  default  of  this,  I  will  and  bequeath  the  said 
10,000/.  sterling  to  her  brother  James  George  Harben 
RobartSi  provided  also  he  attains  the  age  of  twenty-one 
years ,  but  in  default  of  this,  I  will  and  bequeath  the 
said  10,000/.  to  my  nephew  Harry  Robarts  and  his  heirs 
ibr  ever.  I  will  and  bequeath  to  James  George  Harben 
Robarts  the  sum  of  10,000/.  sterling  for  his  own  absolute 
use  and  benefit,  provided  he  attains  the  age  of  twenty- 
one  years ;  but  in  default  thereof,  I  will  and  bequeath 
the  said  10,000/.  sterling  to  his  sister  Georgiana  Char- 
lofte  Harben  Robarts  i  but  in  the  event  of  one  or  both 
of  them  dying  before  they  attain  the  age  of  twenty-one 
years,  I  then  will  and  bequeath  the  said  10,000/.  to  my 
nephew  Harry  Robarts  and  his  heirs  for  ever.  I  will 
and  bequeath  that  the  legacy  duty  on  the  legacies  be- 
queathed to  Georgiana  Charlotte  Harben  Robarts^  and 
James  George  Harben  Robarts^  be  paid  by  my  executors 
out  of  the  residue  of  my  property.  I  will  and  bequeath 
to  George  Francis  Stuart  the  sum  of  10,000/.  sterling 
for  his  sole  use  and  absolute  disposal,  provided  he  attains 
the  age  of  twenty-one  years ;  but  in  default  thereof,  I 
then  will  and  bequeath  the  said  10,000/.  to  my  nephew 
Harry  Robarts  and  his  heirs  for  ever.  I  constitute  and 
appoint  my  brother  Abraham  WiUey  Robarts^  and  my 
much  esteemed  friend  Charles  MillSf  junior,  of  Birchin 
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Ldxney  trustees  and  guardians  to  the  several  persons  1880. 
before  named  in  this  my  last  will  and  testament :  and  I 
earnestly  implore  and  request  that  they  would  have  the 
goodness  to  act,  and  to  attend  particularly  to  the  edu- 
cation and  well  being  of  Georgiaria  Charlotte  Harben 
BobartSf  and  see  that  she  is  properly  and  virtuously 
brought  up  and  educated :  and  I  further  will  and  direct 
that  the  said  Georgiana  Cliarlotte  Harben  Robarts  is  on 
no  account  to  dispose  of  herself  in  marriage  without 
the  previous  consent  of  her  guardians,  either  befpre  or 
after  she  attains  twenty- one  years  of  age,  on  pain  of 
ibrfeidng  two-thirds  of  the  value  of  the  legacies  be- 
queathed to  her  in  this  my  will.  I  earnestly  recommend 
the  said  Georgiana  Charlotte  Harben  Bobarts  and  her 
brother  to  the  favourable  notice  of  my  mother,  sisters, 
and  &mily  in  general ;  and  I  hope  and  trust,  they  will 
have  some  feeling  consideration  for  the  circumstances  of 
their  birth,  and  to  do  all  in  their  power  to  make  them 
respectable  and  happy  in  life.''  The  testator  concluded 
his  will  by  bequeathing  the  residue  of  his  property  to 
his  brothers  and  sisters,  and  appointing  Charles  Mills 
and  Abraham  Wildey  Bobarts  his  executors. 

The  bill  was  filed  by  one  of  the  executors ;  and  the 
question  in  the  cause  was,  whether  the  two  children, 
Georgiana  Charlotte  Harben  Bobarts  and  James  George 
Harben  BobartSj  were  entitled  to  interest  on  their  legacies 
of  10,000/.  each  for  their  maintenance  and  education 
during  their  minorities. 

Mr.  J.  Bussellj  for  the  Plaintiff. 

Mr.  Pemberton  and  Mr.  Boots,  for  the  children  of 
Mary  Anne  Harben, 

Though  the  legacies  are  given  to  the  children,  only 
provided  they  respectively  attain  the  age  of  twenty-one, 

O  o  S  the 
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1830. 
Mills 

V. 
feCoBABta* 


the  testator  has  placed  hihiself  in  loco  pareniis  towards 
these  children,  and  they  ate  entitled  to  the  interest  of 
the  money  for  their  support  and  maintenance.  Indedan 
V.  Northcote{a\  Acherley  v.  Verrum.ijk)  These  two 
children  have  no  immediate  provision,  except  the  lega- 
cies in  question.  What,  then,  did  the  testator  mean  by 
appointing  Mr.  ttobarU  and  Mr.  Milh  trustees  and 
giibrdians  to  them,  and  requesting  those  gentlemen  to 
tdke  care  of  theitr  (education  ?  They  could  be  trustees 
only  of  the  legacies,  and  it  was  only  out  of  the  interest 
of  the  legacies  that  the  expense  of  the  education  of  the 
Tegatees  could  be  defrayed.  The  testator,  tberefere, 
must  have  meant  to  postpone  the  possession,  and  not 
tlie  vesting  of  the  legacies.    Bransltrom  v.  WiUdnsoiu  (c) 


Mr.  Tinney  and  Mr.  ib^,  ibr  the  residiiary  legatees. 

These  legacies  are  expressly  given  only  on  condition 
that  the  legatees  attain  twenty-one ;  if  they  do  not  attain 
that  age,  there  is  no  bequest  to  them,  and  all  that  was 
intended  for  them  goes  over  to  other  persons.  How, 
then,  can  tliey  be  entitled  to  any  benefit  from  this  be- 
quest, until  the  annexed  condition  is  fulfilled  ?  In  jBran- 
Strom  V.  Wilkinson  the  legacy  was  given,  wfien  the  child 
attained  twenty-one ;  and  the  father  of  the  legatee  was 
appointed  trustee  of  the  legacy  during  her  minority. 
Tlie  word  ^^  when  **  is  not  so  strong  as  the  word  *^  pro- 
vided;'' and,  though  in  the  present  case  trustees  are 
appointed,  yet  the  trust  is  not  expressly  referred  to  the 
legacies  of  10,000/L  The  testator  seems  to  have  used 
the  words  <*  trustees"  and  *' guardians  "  as  synonymous. 
His  object  was  to  appoint  guardians  for  these  illegiti- 
mata  children,  who  might  superintend  their  education; 
that  was  a  purpose  which  he  could  not  legally  effect, 

and 


(a)  S  Ati*  430^458.  ^l)  I  P.  tVnu,  789.  (c)  7  Vet.4iU 
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and  it  is  di£Bcult  to  conodve  how  the  use  of  this  vague  1880. 
term  can  control  the  clear  unequivocal  import  of  the 
words  of  direct  bequest.  The  testator  had  made  a 
large  provision  for  the  mother;  and»  upon  her  deaths 
the  principal,  amounting  to  18,000/.  consols,  was  to  go 
to  the  children.  The  children  might,  during  their 
minority,  become  entitled  to  this  property ;  and,  tbere^ 
fore»  the  appointment  of  trustees  was  not  superfluous. 

The  Master  of  the  Rolls. 

The  testator  appoints  two  gentlemen  to  be  trustees 
and  guardians  of  these  children,  and  requests  them  to 
attend  to  their  education ;  and  the  case  o(  Branstrcm  v. 
WUUnson  is  an  authority  direcdy  in  point,  that  they  are 
entitled  to  the  interest  of  the  sums  given  to  them  until 
they  attain  twenty-one,  or  die  under,  that  age.  The 
same  prindple  applies  to  the  legacy  given  to  Georgi 
brands  Siuart* 


Do  4 


Rbilly. 
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1830.        The  defence  set  up  by  the  answer  was,  that  this  sukrjr 
Q  ^  was  not  an  assignable  interest ;  and  reliance  was  placed 

V.  upon  the  concurring  judgments  of  the  Vice-Chancdlor 

and  Lord  Chancellor  upon  the  motion.  It  did  not 
follow,  however,  that  because  payment  of  the  salary 
could  not  be  enforced  by  an  action,  the  assignment  was, 
therefore,  invalid,  or  that  the  transaction  would  not  be 
binding  at  all  events  against  BdUy.  He  certainly  could 
not  protect  himself  by  saying,  that  if  he  had  applied  for 
the  money,  it  would  not  have  been  paid :  he  was  bound 
to  execute  the  trusts  to  the  best  of  his  ability ;  and,  if 
he  declined  to  proceed  himself^  he  must  have  allowed 
the  cestuis  que  trust  to  use  his  name  in  any  legal  pro- 
ceedings that  might  be  instituted  for  the  purpose  of 
compelling  payment. 

Mr.  Bickersteih  and  Mr.  &  P.  White^  contrd^  submitted 
that  it  was  an  inevitable  inference,  from  the  q>inions 
expressed  by  the  Vice-Chancellor  and  Lord  LffndhurU 
with  regard  to  the  nature  of  the  office  and  mode  of 
remuneration,  that  Sir  T.  E.  Tondin^s  allowance  was 
not  capable  of  being  legally  assigned ;  and  if  that  were 
the  case,  it  was  monstrous  to  seek  to  charge  MeiOy  as  a 
trustee,  in  respect  of  property  which  never  bad  been 
or  could  be  effectually  vested  in  him. 

T^e  Master  of  the  Rolls  said,  that  before  pronouno 
ing  an  opinion  with  respect  to  the  liability  of  Beilbff  it 
would  be  necessary  to  determine  the  previous  questioni 
whether  this  was  or  was  not  an  interest  capable  of  being 
legally  assigned,  —  a  question  which  he  considered  to 
be  one  of  doubt  and  difficulty ;  and  he  directed  a  case 
to  be  stated  for  the  opinion  of  the  Court  of  Common 
Pleas  upon  that  point. 


1852.         .  No  further  proceedings  have  been  takeii  id  prosecii' 
^^"^^        tion  of  the  suit. 
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1830. 


Ex  parte  CLARKE.  Mayxs. 

THIS  was  an  application  which  arose  out  of  the  fol-  An  ex  parte 
1      •         •  order  of  oom- 

lowing  circumstances :  —  ^^^^  fo,  ^ 

contempt  is 

In  the  cause  of  Hichens  ▼.  Congtcoe^  an  order  was  becaiueitbu 

made  that  Henru  Clarke^  one  of  the  Defendants  in  the  *?en  granted 

Ebsolutely  ui 
Cause,  should  pay  a  sum  of  money  into  court.    Henry  the  first  uh 

Clarke  feiled  to  obey  that  order ;  and  having  subse^  SwiS  Se 
quently  stood  out  process  of  contempt,  a  commission  of  person  guilty 

rebellion  issued  against  him  in  the  regular  course.    The  ^^^p^  ^^  ^ 

commission  was  directed  to  three  persons  of  the  names  party  in  a 
of  Hudson^  Engltskf  and  fVkitef  of  whom  the  first  was      xhe  Court 

derk  to  the  Plaintifi'^s  solicitor,  and  the  two  others,  ^^^^^P*^ 

derks  in  the  employ  of  the  Arigna  Mining  Company*  action  against 

Tliese  commissioners  having,  as  their  affidavits  stated,  ^'t^^^ 

received  information,  which  led  them  to  believe  that  question  to  bd 

Henry  Clarke  was  privately  harboured  by  his  brother  ^  th^^ve 

Charles  Clarke^  who  was  not  himself  a  party  in  the  cause,  conducted 

they  proceeded  to  the  residence  of  the  latter,  near  Pad"  ^th  propriety 

dingtan^  between  ten  and  eleven  o'clock  in  the  evening  *?  the  execu- 

of  the  16th  of  July  last.     On  their  arrival  there  they  orders, 

knodsed  at  the  door,  and  Hudson  having,  on  some  pre-  th  C^mwOl 

text,  gained  admittance,  he  was  shewn  into  a  room  above  nu^e  an  ex 

stairs,  where  a  company  of  Mr.  Charles  darkens  friends,  ^^  a%rson 

and  among  the  rest,   his  brother  Joseph  Clarke^  who  guilty  of  a 

was  a  Defendant  in  the  cause,  were  then  assembled,  stand  abso- 

Upon  entering  the  room,  Hudson  immediately  inquired  lufelycom- 

for  Henry  Clarke^  and  being  told  by  Charles  Clarke  in  the  testimony 

reply,  that  he  was  not  there,  or  in  the  house,  and  being  ^^-^^^^^ 

himself  unacquainted  with  the  person  of  Henry  Clarke^  qucnef 
he  retired  to  consult  with  the  other  commissioners,  who 
had  remained  below  in  the  street.     After  some  deliber* 

ation, 
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Ex  parte 
Claaks. 


BtioD,  it  was  agreed  among  them,  that,  as  they  did  not 
feel  satisfied  of  the  truth  of  Charles  darkens  statement, 
and  there  seemed  a  probability  that  Henry  Clarke  might 
still  be  secreted  in  the  house,  it  would  be  advisable  to 
have  the  premises  searched.   They  accordingly  returned 
soon  after,  and  on  the  door  being  opened,  insisted  upon 
their  right  to  go  over  and  examine  the  house.    Some 
resistance  to  their  admission  was  at  first  made  on  the 
part  of  Charles  Clarke  and  his  brother  Joseph^  who  again 
assured  the  commissioners  that  Henry  Clarke  was  not 
there,  and  protested  against  their  entrance,  at  the  same 
time  calling  the  watch,  and  representing  the  proceeding 
as  an  attempt  to  break  forcibly  into  the  house.     Hudson 
thereupon  explained  to  the  Clarkes^  as  well  as  to  the 
watchmen  and  the  crowd,  whom  the  noise  had  collected, 
the  nature  of  his  errand,  and  he  produced  and  read  in 
their  hearing  the  commission  of  rebellion  as  the  authority 
under  which   he  acted.      No  farther  opposition  was 
ofiered,  and  Hudson  and  English^  assisted  by  two  watch* 
men,  went  up  stairs  and  examined  the  difi*erent  rooms, 
without  finding  the  object  of  their  search.     On  their 
return  to  their  companion  below,  Charles  Clarke  gave 
the  whole  party  in  charge  to  the  watch,  and  demanded 
that  they  should   be  carried  forthwith  to  die  watch- 
house,  on  the  ground  of  their  creating  a  disturbance 
and  riot  in  his  house.      The  commissioners  quietly 
submitted,  and  were  carried  to  the  Mary-le-ione  office, 
a  distance  of  about  a  mile,  where  they  were  detained 
in   custody.     In   less   than   an   hour  the  matter  was 
brought   before  the  constable  of  the  night,  who,  on 
inquiring  into  the  circumstances  of  the  charge,  dis- 
missed  the   complaint,  and  set  the  parties  at  libertj. 
In   the    course  of  a  few   days   Charles  Clarke  com- 
menced an  action  ngainst  one  of  the  commissioners  for 
a  trespass  in  forcibly  entering  his  house;  and  on  the 
1st  of  August^  under  an  ex  parte  order  bearing  date  the 

SOth 
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doth  o(  Julyy  and  obtained  from  the  yice-Chancellor  on        1830. 
the    affidavits  of  the  commissioners,   he  was   himself      ExDartc 
apprehended  and  committed  to  the  Fleet,  for  a  contempt       Clarkb. 
in  resisting  the  commissioners  in  the  execution  of  their 
daty. 

On  the  5th  of  Augitst  a  motion  was  made  before  the 
Lord  Chancellor,  by  Mr.  Bligh^  that  the  order  for  the 
commitment  oF  Charles  Clarke  might  be  discharged,  and 
that  he  might  be  set  at  liberty.     On  that  occasion  His 
Lordship  expressed  an  opinion  that  upon  the  evidence 
before  him,  which  was  the  same  that  had  been  before 
His  Honor  on  granting  the  order  originally,  the  com- 
missioners   had    acted    wantonly  and    unadvisedly  in 
searching  the  house  at  so  late  an  hour,  without  having 
reasonable  ground  for  believing  that  Henry  Clarice  was 
secreted   there;  and  he  directed   that   Charles  Clarke 
should  be  released  without  payment  of  costs ;  at  the 
same  time  observing,  that  even  if  his  conduct  had  not 
been  altogether  proper,  he  had  been  sufficiently  punished 
by  six  days'  imprisonment.     His  Lordship,  in  deliver- 
ing his  opinion,  took  no  notice  of  the  order  under  which 
Clarke  had  been  committed,  and  which  therefore  re- 
mained undischarged. 

On  the  4th  of  December  1829  the  Vice-Chancellor 
made  an  order  that  Charles  Clarke  might  be  restrained 
from  commencing  or  prosecuting  any  legal  proceedings 
against  the  commissioners  in  respect  of  the  transactions 
already  detailed,  without  prejudice,  however,  to  any  ap- 
plication which  either  party  might  be  advised  to  make. 

Mr.  Bligh  now  moved  that  the  orders  made  by  His 
Honor,  the  Vice-Chancellor,  on  the  30th  of  Jtdjf  and 
the  4th  of  December  last  respectively,  might  be  dis- 
charged. 

The 
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188(V  The  order  of  the  SOth  of  Jubf^  he  contended,  was 

E     arte      wholly  irregular.     It  was  granted  without  noticci  upon 
Claeks.       an  ex  parte  application  against  a  person  who  was  no 
party  to  the  suit.     The  cases  in  which  the  Court  bad 
interfered   most  vigorously  to   vindicate    its    aDthori^ 
had  never  gone  that  length.     Even  where  its  o£5cers 
had    been   personally   attacked    and    maltreated,   the 
course  was  to  grant  the  order  of  commitmeDt  upon 
notice,  or  nisi  only,  in  the  first  instance;   Williams  t« 
Johns  (a),  Morgan  v.  Jones  (6),  Van  v.  Price,  {c)    Elliot 
V*  Halmarack  {d)  strongly  confirmed  the  general  rule; 
for  although  that  was  the  case  of  a  violent  assault  upon 
the  messenger,  Sir  S.  RomiUtf^  in  moving  for  the  pom* 
mittal  of  the  ofienders,  thought  it  necessary  to  ask 
specially  that  the  order  might  be  without  notice^  and 
yet  Lord  EMon  granted  it  only  nisi  against  the  defend- 
ants, and  refused  it  altogether  against  the  constable 
who  was  not  a  party.     That  no*  aggravated  contempt 
had  been  committed  here,  but  that  whatever  blame 
there  was,  rested  really  on  the  other  side,  was  proved 
by  the  fiict  that  when  the  circumstances  were  more 
fully  disclosed  on  the  application  of  the  5th  of  Jbt' 
gust,  the  Court  had    directed   Charles  Clarke  to  be 
set  at  liberty,  and  had  censured  the  conduct  of  the  com- 
missioners.    In  proceeding  against  Clarke  for  a  con- 
tempt, the  commissioners  had  been  actuated  by  a  ^irit 
of  revenge^  for  they  lay  by  and  took  no  notice  of  die 
alleged  contempt  for  nearly  a  fortnight;   and  it  was 
not  till  one  of  their  number  had  been  served  with  the 
writ  in  trespass  Uiat  they  thought  of  complaining  to  the 
Court 

Looking  to  the  whole  of  the  transactions  as  stated  in 
the  affidavits  of  the  commissioQers  themselves,  as  well 

as 

(a)  lMer.303.n,  3Dick.477.  (c)  I  Dkk.QU  . 

(b)  3  Atk.  S19.  {d)  1  Mer.  302. 
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as  in  that  of  Mr.  Clarke^  it  was  clear  that  those  officers        1 830. 
bad  exceeded  their  duty,  and  had  been  guilty  of  a     \    ^      ^ 
wanton  outrage  upon  the  peace  of  a  private  family.       Clari^i^ 
They  never  had  even  a  probable  reason  for  suspecting 
that  Henry  Clarke  was  concealed  in  his  brother^s  house ; 
and  nothing  but  the  strongest  grounds  for  that  belief 
could  have  justiSed  them  in  forcing  an  entrancei  espe- 
cially at  so  late  an  hour,  into  the  dwelling  of  one  who 
was  a  stranger  to  the  cause.    Under  these  circum- 
staiiees  the  Court  would  not  interpose  to  shield  them 
from  the  penal  consequences  of  their  misconduct    Such 
protection  had  been  sometimes  granted  where  the  officers 
had  been  free  from  blame,  and  had  acted  strictly  accord- 
ing to  their  instructions,  though  from  an  informality 
in  the  warrant  their  proceedings  had  been  technically 
illegal ;  Mat/  v.  Hook  (a),  Frowd  v.  Lawrence  (b) :  but 
there  was  no  peremptory  rule  that  the  Court  must 
necessarily  interpose  wherever  the  conduct  of  its  officers 
was  concerned ;  still  less  where  the  question  to  be  tried 
was  one  turning  entirely  upon  facts,  which  a  jury  was 
much  better  qualified  to  sift  and  pronounce  upon,  than  a 
Master  pro<;eeding  upon  affidavits.     On  the  contrary^ 
Lord  Elfion  in  the  pase  last  referred  to,  where  the 
irregularity  was  merely  formal,  manifested  the  utinost 
rdactance  to  break  in  upon  the  common  law  right  of 
tlie  subject  to  ask  of  a  jury,  how  far  he  was  entitled 
to  damages  for  being  deprived  of  his  liberty.    In  Ex 
parle  Whitchurch  (c)  Lord  Hardwicke  left  the  aggrieved 
party  to  pursue  his  legal  remedy.     Where  was  such  in- 
terference to  stop  short?    If  a  violent  assault  or  a 
murder  were  committed,  would  the  Court  grant  an 
injunction  against  a  criminal  prosecution  ? 

The  SfHicHor^General  and  Mr.  Homey  contra. 

The 

(o)  92Xdt.619.  IJ.^ F^.66J.n.     {t)\J.^W.^iS,     (c)  \Aik.65. 
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1880.  The  doctrine  that  no  ex  parte  order  of  commitmeut 

„    '  for  a  contempt  can  be  absolute  in  the  first  instance  is 

£x  parte         ,  , 

Claku.      directly  at  variance  with  authority.    Many  precedents  of 

such  orders  might  be  produced  where  the  contempt  is  of 
an  aggravated  kind,  and  accompanied,  as  this  was,  by  an 
assault  Lord  Bacon^s  and  Lord  ClarendorCs  Orders  {a\ 
Carjf{b\  IIarrison*s  Practice,  [c)  The  Court,  no  doobt, 
always  exercises  a  discretion  upon  the  subject,  and  to 
justify  an  es  parte  order  for  an  immediate  commitment, 
will  require  a  strong  case.  His  Honor  was  satisfied 
upon  having  the  facts  fully  brought  before  him,  and  care- 
fully examining  the  affidavits,  that  they  justified  him  in 
making  such  an  order  here.  In  all  the  authorities  re- 
ferred to  the  contempt  was  merely  passive,  or  there  was 
a  defect  of  evidence,  the  acts  complained  <^  being 
proved  by  a  single  witness  only;  an  objection  which 
does  not  arise  now ;  although  if  it  were  necessary,  it 
might  be  shewn  by  reference  to  the  books  of  practice^ 
that  where  the  contempt  is  flagrant,  and  attended  with 
circumstances  of  personal  violence,  the  testimony  of  one 
witness  is  sufficient  The  Court  of  Chancery,  acting 
by  its  Masters,  is  the  fittest,  and  ought  to  be  the  sole 
judge  of  matters  involving  the  duties  and  conduct  of 
its  servants,  and  the  nature  and  extent  of  their  authority. 
That  principle,  originally  laid  down  broadly  in  BaHeg 
y.  Deoereux{d\  was  followed  ii^Ma^  v.  H6oi{e)9  and 
confirmed  rather  than  shaken  by  Lord  EldorCs  judg- 
ment in  Fratxd  v.  Lawrence,  (g) 

The  Lord  Chancellor. 

I  think  the  authorities  cited  with  respect  to  the  r^- 
larity  of  the  commitment  turn   upon   another  point, 

namely, 

(a)  Beamd  Ord.  34. 204.  &  n.  {d)  1  Vem.  269. 

{h)  p.  9 1.  \e)  IJ.^W.  6«5.  n. 

(c)  pp.  15S,  159.     Uy  Prae.  (g)  Ij/^^  W.  eS5. 
Reg.  138. 
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nmatif,  that  the  orden  wvte  faunded  only  on  the  1680< 
tattioiony  bf  one  witnesBs  here»  however^  there  are  r  'ha 
aereral.  It  is  not  peealiar  to  this  Court  to  commit  a  Claakb# 
tian  ix  a  oootempt  without  bis  being  beard.  I  see  no 
raisooy  therefore*  to  depart  from  the  Vice-Chancellor's 
deobioo ;  and  I  came  to  the  same  conclosion,  namely, 
tbat  tbia  was  a  contempt  for  which  the  party  might  at 
CNioe  be  committed,  before  my  attention  was  drawn  so 
pointedly  to  the  technical  question.  The  ground  is^ 
that,  after  the  commission  was  exhibited  to  Mr.  Clarke^ 
lie  assisted  in  taking  to  the  watch-*honse  indiridnala 
aroaed  with  the  authority  of  this  Court*  I  think  that 
Ibr  that  violenoe  the  Vice-Cbancellor  was  justified  in 
ordering  him  to  stand  committed }  and  that  it  makes  no 
difference  that  the  person  guilty  of  the  violence  was  not 
a  party  to  the  suit. 

The  other  motion  is,  to  discharge  the  order  restrain-*. 
iog  ibe  action  of  trespass.  In  that  order  is  an  insertion,  . 
that  the  injunction  shall  be  without  prgudice  to  any 
application  which  the  party  may  make.  Now  at  law 
a  question  might  arise  as  to  the  extent  of  authority 
possessed  by  a  person,  armed  with  a  commission  of  re- 
bellion issuing  out  of  this  Court,  and  there  might  be 
some  difficulty  in  ascertaining  that  point  before  a  jury. 
The  Great  Seal  has  always  asserted  its  rights  in  such 
cases.  It  was  said  that  here  the  commissioners  are 
mere  volunteers,  and  not  the  regular  officers  of  the 
Court ;  but  they  are  its  officers  pro  hue  vice^  and,  as 
such,  entitled  to  its  protection. 

On  the  question  whether  Charles  Clarke  has  been 
guilty  of  a  contempt,  it  is  impossible  to  entertain  a 
doubt.  Before  the  persons  armed  with  the  process  of 
the  Court  were  seized  and  carried  to  the  watch-house, 
the  commission  was  produced   and   read.     What  fell 

P  p  from 


*' 
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1830*       from  me  on  the  former  occasion,  when  I  threw  oat  anr 
_    '  opinion  that  the  parties  entered  into  Clark^s  dwelling- 

Clabu.  house  without  reasonable  cause^  has  been  stfongly 
pressed  upon  me;  but  the  case  upon  the  additional 
evidence,  especially  upon  English's  further  affidant,  in 
which  the  grounds  of  his  belief  are  disclosed,  now 
wears  a  rery  different  aspect*  There  is  no  appeanmce 
of  violence^  nothing  but  a  mere  entry.  Undoubtedly 
this  Court  has  authority,  when  an  action  is  brought 
against  its  officers,  to  interpose  by  injunction  for  their 
protection.  The  subject  was  much  considered  by  Lord 
Eldon  in  the  case  of  Frawd  v.  Lawrence^  where  Hb 
Lordship  decided  that  it  was  competent  for  the  Court 
to  interfere;  and  May  v.  Hook  is  in  conformity  with 
the  same  doctrine.  There  do  not  appear  to  be  any 
special  facts,  arising  out  of  the  conduct  of  the  parties 
in  this  case,  which  should  induce  me  to  abstain  from 
allowing  the  matter  to  take  that  course;  and  for  the 
purpose,  therefore,  of  transferring  the  question  to  the 
Master,  the  injunction  ought  to  be  granted. 


CASES  IN  CHANCERY.  571 

18S0. 


WELBY  v.  ROCKCLIFFE.  June  12. 15. 

L.C. 

'T'HOMAS   BROWN,   by   will    duly   executed   and  Atesutorde. 
attested,  after  directing  that  his  just  debts  should  j^  in  fee,  and 
be  paid,   devised   all   bis  messuages,   cottages,   closes,  reciting  that 
lands,  &c*  lying  in  the  parish  of  Wilsford,  unto  Thomas  cuted  a  bond 
Rockcliffi  the  younger,  in  fee;  and  he  devised  all  his  ^o'''**cdue 
messuages,  closes,  and  lands,  lying  in  Willoughbjf,  unto  certain  aiw 
John  Welby  in  fee.     The  will  then  recited  that,  by  an  "SiJcJ  the 
obligation  made  on  his  marriage,  the  testator  had  bound  lands  so  de- 

vised  and  slso 

himself,  his  heirs,  executors,  and  administrators,  in  the  the  said  R. 

penal  sum  of  4000/.  in  order  to  secure  the  payment  of  ^"  *>®'"»  **- 

ecutorsy  and 
an  annuity  of  200/.  to  his  wife,  Leonora  Brown,  in  the  adminis- 

event  of  her  survivinir  him,  and   proceeded  in  these  ^[^'ors,  with 

^  '  '^  the  payment 

words:  — "  Now  I  do  hereby  charge  and  make  charge-  of  that  an- 
able  all  and  singular  my  said  messuages,  cottages,  closes,  ^IJL^^ 
lands,  &c.  in  tVilsford  aforesaid,  and  hereinbefore  de-  divers  pecu- 
▼ised  to  the  said  Thomas  Rockcliffe  the  younger,  his  anddii^u^ 
heirs  and  assigns ;  and  also  the  said  Thomas  Rockcliffe,  ^^  residue  of 
his  heirs,  executors,  administrators,  and  every  of  them,  estate  to  be 
to  and  with  the  payment  of  the  said  annuity  or  yearly  ^»^»^e^ 
suqi  of  200/.  in  case  the  said  Leonora  Brown  shall  be  tween  R.  and 
living  at  the  time  of  my  decease."     The  will  also  be-  ^^^*  t^e  m- 
queathed  a  number  of  pecuniary  legacies  to  different  nuity  is  pri- 
persons,   and  gave  all  the  rest  and  residue  of  the  tes-  charge  upon 

tator's  personal  estate  and  effects  to  Thomas  Rockcliffe  '*f®  lands  de- 

vised  and 

the  younger,  for  his  own  use  absolutely.  upon'iZ.  per- 

sonally, in  ex- 
oneration of 
By  a  codicil  the  testator  revoked  the  residuary  be«  the  personal 

quest  contained  in  his  will,  and  directed  that  the  re-  "'"'®* 

sidue  should  be  divided  in  equal  moieties  between  the 

P  p  2  said 
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1^90.        said  Thomas  Boekcliffe  the  younger  and  the  said  Johm 

Welby. 

Leonora  Brawn  sHrviired  her  hesbend :  and  the  odIt 
question  in  the  cause  was^  Wbetlier  heF  annuity  was 
charged  on  the  Wilsford  estate  in  exoneration  of  the 
personalty ; '  or  whether  it  was  to  be  paid  in  the  first 
instance  out  of  the  residue  ? 

The  cause  was  heard  as  a  short  cause  before  Lord 
Giffbrd  at  the  Rolls.  His  Lordship  decided  that  the 
annuity  given  to  Leonora  Brown  was^  as  between  John 
WcUy  and  Thomas  Bjockeliffey  charged  by  the  testntor's 
will  and  codicil  upon  the  real  estate  at  Wilsford^  and 
upon  Thomas  Boclclijffe  personally  in  exoneration  of  ibe 
testator's  personal  estate;  and  that  Thomas  Rockcliffi^ 
therefore,  was  bound  to  elect  whether  he  would  renounce 
all  benefit  under  the  will  and  codicil,  or  provide  a  proper 
security  for  the  due  payment  of  the  annuity. 

TTiojnas  Boekcliffe  appealed  from  that  deciision. 

Sir  Edward  Sugden  and  Mr.  Koe,  for  the  appelfant, 
contended  that  there  was  nothing  on  the  face  of  this 
will  indicating  that  the  burthen  was  to  &II  primarily 
(which  would  in  effect  be  exclusively)  upon  Thomas 
Boekcliffe.  On  the  contrary,  the  testator^s  intention,  as 
far  as  it  coukl  be  collected,  was  to  place  the  two  principal 
devisees  upon  the  same  footing;  an  intention  which 
would  be  entirely  frustrated,  if  Lord  Giffbrd^s  decree 
were  allowed  to  stand.  In  order  to*  exempt  the  personal 
estate  from  the  payment  of  debts,  it  was  not  enough  for 
a  testator  to  impose  them  as  an  express  charge  upon  his 
real  estate;  he  must  also,  in  direct  terms,  or  by  lan- 
guage raising  a  necessary  implication,   exonerate  bis 

personal 
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persoDal  estate^  the  natural  fund  out  of  which  they 
were  otherwise  to  be  satisfied.  The  judgment  of  Sir 
WUliam  Grani^  in  Watson  v.  Brickwood  {a\  established 
as  a  principle^  that  the  most  anxious  provisions^  pre- 
scribiiig  the  manner  and  proportions  in  which  a  chaxf^e 
is  to  be  borne  by  the  devisees  of  real  estate^  are  jn* 
sufficient  to  render  that  estate  liable  in  the  first  instance; 
because  all  such  provisions  are  considered  as  introduced 
prospectively  only^  in  case  the  land  shall  become  ulti^ 
nately  Gbargeable»  and  not  for  the  purpose  of  making 
it  chai^geable  at  all  events.  That  case  indeed  was  much 
stronger  than  the  present,  for  the  gift  of  the  persooslty 
was  of  a  specific  sum,  whereas  here  it  was  aierely  of  a 
residae*  The  principles  laid  down  in  Watson  v.  Brides 
xcood  were  afterwards  recognised  and  approved  by  Lord 
EldiM  in  Bootle  ▼.  Bbmddl  {b\  and  have  been  uniformly 
adhered  to  ever  since. 


iB^a 


.    Mr.  A]!^  and  Mr.  CockereU^  cantrdj  argued,  that  to 
exonerate  the  personal   estate,   no  technical   form  of 
words  was  requbite^  provided  such  an  intention  could 
be  fairly  collected  from  the  language  employed  by  the 
testator.      It  was  sufiicient  if  the  context  of  the  will^ 
and   the  circumstances  appearing   on   the  face  of  it^ 
manifested  that  intention  in  a  way  to  sadsiy  the  mind  of 
the  particular  Judge  by  whom  the  question  was  to  be 
decided ;    Booile  v.   Blundell  (i),    Broome  v.   Qroom* 
bri€lgem{c)     With  this  view   the  two  instrumaits,  the 
will  and  codicil,  ought  to  be  considered  in  connectioih 
By  the  former,  the  charge  was  imposed  upon  the  fVils* 
Jbrd  estate,  for  the  very  purpose  of  securing  the  regulate 
payment  of  the  debt  constituted  by  the  annuity,  with-^ 
oat  tr^aching  upon  the  fund  devoted  to  the  pecuniary 

legacies  I 

(a)  9  Fes,  447.  4  Mad,  495. 

(k)  1  Met.  19 J.     19  Kef.  509. 
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estate  should  be  primarily  charged  with  the  borlhen;        18S0. 
and  he  saw  no  ground  whatever,  therefore,  for  altering     \^^ 
the  judgment  of  Lord  Giffbrd.  «. 

RoCKCLUrPB. 


Ex  parte  SWIFT,  in  the  Matter  of  SWIFT,  (a)  a^'a. 

V.C. 
THHE  petition  of  William  Cornelius  Swiftj  an  infant,  Order  made 

and  his  mother  Martha  Christiatia  Sw(ft  stated,  upon  petitioi^ 
that  the  grandfather  of  the  infant  had  bequeathed  him  a  smaliiimi  of 

sura  of  200/.  stock,  which  was  secured  to  the  testator  by  »tock  be- 

,  queatbed  to 

the  bond  of  his  son,  the  father  of  the  infant,  together  an  infant^ 

with  all  the  interest  that  might  be  due  upon  the  bond  at  jjjd^^^n^ti,^ 
the  time  of  the  testator's  decease ;  that  the  will  was  duly  proceeds  ap- 
proved in  December  1820  ;  that  the  infant's  father  be-  fngadeSTra- 

came  insolvent,  and,  in  February  1827,  conveyed  his  curred  forne* 

I         1 1  n       1      •        /.       n        1      /•  ccssaries  on 
estates  to  trustees,  to  be  sold  for  the  benefit  of  such  of  his  account, 

his  creditors  as  should  execute  the  trust  deed ;  that  the  and  that  the 
estates  were  sold  accordingly,  and  that  the  creditors  stock  should 
who  joined  (including  among  others  the  executrix  of  iJft^ourt**^ 
the  grandfather's  will,}  received  out  of  the  proceeds,  a  and  the  di- 
dividend  of  6s*  in  the  pound  upon  the  amount  of  their  ^  ^j^^  m^er 

several  debts;  and  that  the  dividend  received  by  the  towards  his 

<*iii«i«  ii        naintenance* 

executrix,  on  account  of  the  bond-debt  bequeathed  to 

the  petitioner,  amounted  to  5U.  Ids.,  which  sum  had 
been  laid  out  in  the  names  of  trustees  in  the  pur- 
chase of  60/.  195.  \\d.  S  per  cent,  reduced  Bank  an- 
nuities; that  the  father  of  the  infant  petitioner  had 
deserted  his  family  and  had  absconded,  leaving  his  wife 
with  William  C.  Swift  and  five  other  children,  all  infants 

of 

(a)  This  and  the  following  with  the  subject  considered  in 
^^s^  are  inserted  here  in  con-  Ex  parte  Knotty  m  the  Matter 
Mquence   of  their   connection      of  England,  ante,  p,  499. 
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I9fi8»  of  tender  yean,  dependent  upon  her  fcr  support,  and 
"^K   nwflse      witboot  any  means  of  providing  for  them,  except  by  her 

SwiTT.  own  labour ;  that  she  had  incurred  n  debt  of  8^  10&  <br 
clothing  and  necessaries  on  account  of  her  son  William 
C.  Swiftf  who  had  no  other  fortune  than  his  grand- 
fiither^s  legacy,  and  no  means  of  discharging  the  ddM, 
his  only  regular  income  being  a  salary  of  185.  a  week* 
The  petition  prayed  that  a  sufficient  part  of  die 
60/«  195.  \\d.  reduced  annuities  to  dischai^  the  said 
debt,  and  the  costs  of  the  application,  might  be  sold, 
and  that  the  residue  might  be  transferred  into  the  name 
of  the  Accountant^General,  and  the  dividends,  as  they 
became  due,  paid  to  the  petitioner  Martha  C  Ssej^  for 
the  maintenance  of  the  other  petitioner,  her  son. 

The  trustees  were  served  with  the  petition,  but  did 
not  appear. 

Mr.  Rogers  for  the  petitioners. 

The  Vics-Chancellor  made  the  order* 
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1929. 


forte 


1829. 
Jtm€  18. 


CHAMBE11&  L.  c. 


nPHIS  wn  the  petition  of  Franat  Ann  CfutmberSi  Order  made 

-■■    Elizabeth  Chambers,  Chariotte  M.  Chambers.  Emma  "J»°  petition, 

that  ezecutort 

Chambers^  and  Bcbert  W.  Chamiersj  who  were  the  inbnt  should  be  at 
children  of  John  Chambers,  deceased,  and  were  of  the  ^^^^£^ 
respective  ages  of  seventeen,  sixteen^  fifteen,  fourteeOy  sums,  part  of 

And  eleven  years.  jjj  ^Ihfajf 

ihares  Ije- 

The  will  aXJohn  Chambers,  of  Ortan,  farmer,  duffged  \ father  toaii 

certain  real  estates  (ibereby  devised  to  his  son  Andrew),  ip^t  chil- 

^  *^  ^  "  dreiiy  towards 

with  a  l^acy  of  150/.  to  bis  son,  the  petitioner  Bobert  dieir  main- 
W.  Chambers,  and  with   legacies  of  lOOt  each  to  the  ^^^"^ 
ether  petitioners,  his  daughters,  which  sums  wefe  to  be  advancement, 
paid  to  them  respectively  on  their  severally  attaining  the  ^^  did^not 
age  of  twenty-one,  or  being  married  with  the  consent  ▼est  till  the 
and  approbation  of  his  executors,  which  ever  should  first  of  age. 
happen.     The    testator  further  charged   tbe  devised 
estates  with  the  payment  of  interest  at  4  per  cent*  upon 
each  of  the  aforesaid  sums  from  the  time  of  his  decease 
until  they  should  become  payable;  and  be  directed  the 
interest  to  be  applied  in   the  meantime  towards  the 
maintenance,  education,  and  bringing  up  of  the  several 
parties  entitled  to  the  principal  money.     All  the  rest 
and  residue  of  his  personal  estate  he  gave  to  two  tnis-* 
tees  (whom  he  also  named  hia  executors  and  the  guardi^ 
ans  of  his  children),  upon  trust  for  his  infant  children, 
the  petitioners,  at  twenty-one,  or  marriage  with  soch 
consent  as  aforesaid,  with  benefit  of  survivorship  and 
accruer ,  and  he  directed  that  their  respective  shares  of 
such  residue,  which,  in  the  case  of  the  daugbter%  vrere 

to 
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1 8M.       to  be  one  third  less  than  that  allotted  to  the  son,  should 

\o    '  ^  '     ^  J^'d  out  and  remain  at  interest  till  they  became  sere- 
JKx  parte  n  1 1  . 

CHAMBEas.    rally  payable,  and  should  be  subject  to  the  like  proviso 

with  respect  to  the  application  of  the  interest  in  the 
mean  while,  as  the  will  declared  relative  to  the  charges 
upon  the  devised  estates.     The  will  then  contained  the 
following  clause :  —  **  And  I  hereby  give  full  power  and 
authority  to  my  sai^  executors  and  trustees,  from  time 
to  time,  to  advance  such  sum  or  sums  of  money  as  they, 
or  the  survivor  of  them  shall  think  necessary,  out  of  the 
portion  or  portions  to  which  such  children  shall  be  en- 
titled as  aforesaid,  to  pay  for  an    apprentice   fe^  or 
otherwise,  in  the  discretion  of  my  said  executors,  or  the 
survivor  of  them,  for  the  advancement  in  life  of  any  of 
my  said  children  during  their  respective  minorities,  and 
to  deduct  the  money  so  advanced  out  of  the  principal 
money  to  which  such  child  or  children  may  respectively 
be  entitled  under  this  my  will."     The  testator  died  in 
Jime  1828,  and  his  will  was  proved  by  the  executors  in 
January  18S9. 

The  petition,  after  setting  forth  these  facts,  sUted, 
that  the  mother  of  the  petitioners  was  dead,  and  that 
the  petitioners  was  left  wholly  unprovided  for,  and  had 
no  property,  except  what  tliey  might  become  entitled  to 
by  virtue  of  their  father*^s  will ;  that  their  shares  in  their 
fiither's  residuary  personal  estate,  over  and  above  tbe 
sums  charged  upon  the  land  in. their  favour,  were  esti- 
mated to  amount  to  about  300/.  to  the  son  JRobert  W. 
Chambers^  and  to  about  SOO/.  to  each  of  the  daughters, 
the  interest  of  which  would  be  altogether  inadequate  to 
their  support  and  education.  The  prayer  was,  that  the 
guardians  of  the  petitioners,  and  executors  of  the  will, 
might  be  authorized  to  pay,  towards  the  advancement  in 
the  world  of  the  infant  petitioners  respectively,  the  whole 
or  such  part  of  their  respective  shares  of  the  residue,  as 

the 


CASES  IN  CHANCERY.  579 

the  sud  guardians  and  executors  and  executors  might       18'29* 
in  their  discretion  think  proper,  by  way  of  fee  or  pire-      ~'  ^^. 

mium  upon  placing  them  out  as  apprentices,  or  in  their  Chamuum* 
maintenanccy  education,  and  clothing. 

The  allegations  in  the  petition  were  verified  by  the 
affidavit  of  one  of  the  trustees;  who  fiirther  deposed^ 
that  if  he  and  his  co-trustee  were  authorized  to  make, 
at  their  discretion,  advances  of  the  kind  now  sought,  it 
would,  in  his  opinion,  greatly  assist  the  success  of  the 
infants  in  life;  and  that,  unless  such  authority  was  given* 
he  did  not  know  how  they  were  to  gain  a  livelihood* 
without  accepting  menial  situations,  or  applying  for 
parochial  relief. 

Mr.  iV.  Leff  who  appeared  in  support  of  the  petition* 
submitted,  that  where  the  legacies,  left  by  a  parent  to 
his  infant  children,  are  so  small  that  the  interest*  till  the 
infants  came  of  age,  would  go  but  a  little  way  towards 
their  maintenance  and  education,  whereas  the  principal 
might  be  most  usefidly  applied  before  that  period  in 
pr^Niring  them  for  getdng  forward  in  the  world,  the 
Court,  for  the  sake  of  better  effectuating  the  testator's 
wishes*  has  considered  itself  at  liberty  to  break  in*  to 
some  extent,  upon  the  capital;    Barl&m  v.  Grant {a\ 
FranUin  v.  Green  (&}*  Harvejf  v.  Harvey  (c),  Ex  parte 
Green  (if).  Ex  parte  Smi/i  (e) ;  and  it  would  be  more 
especially  disposed  to  do  so  in  the  present  instance* 
where  some  discretionary  power  for  the  advancement 
of  the  infants  was  already  expressly  vested  in  the  trus- 
tees.   These  children  would  start  in  life  with  better 
prosnects  of  success,  if,  on  coming  of  age,  they  had 

obtained 

(a)  1  Fern.  255.  the  other  cases  on  the  subject 

(6)  9  Vem»  137.  are  mentioned  in  the  note  to 

(c)  9  P.  Wm.il.  1  Vem,255,  3d  edit. 

id)  IJ,^  W,  255.  Most   of          (tf)  Ante,  p.  575. 
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obtained  the  adTanti^  of  a  good  ediicaiioii»  and  bad 
e«ob  lOOL  in  their  poeket%  than  tbcy  ooold  dcv  AoBg^ 
poMtsicd  of  tbrice  tiiat  suniy  if  llieir  miiids  bod  bem 
left  till  then  without  discipline  or  instnictioD*     Tba 
language  of  Lord  Keeper  North  was,  that  "  the  money 
laid  out  in  the  chitd's  aducation  was  most  adnoitageoiis 
and  btMfioial  for  the  infiuit;  and,  thc»eibrs»  be  rixmld 
maka  no  scrapie  of  breaking  into  the  prio(^)al,  idMse 
io  snaall  a  sum  was  defised  that  the  interest  dMieof 
would  not  suffice  to  give  the  legatee  a  compeCent  msia* 
teoaned  and  educatioit/'  {a)    It  was  not  necessary  that 
a  bill  Should  be  filed,  or  even  a  reference  be  directed; 
Em  parte  Often*    Speakii^  of  applications  of  tbb  de- 
scription by  petition,  Lord  Hardwicke  observed,  in  Em 
parte  Whitfield  {b\  **  that  it  might  be  an  inducement  to 
persons  of  worth  to  acc^  of  the  guardianship,  wliea 
they  have  the  sanction  of  this  Court  for  any  thing  tky 
do  on  aocosnt  of  maintenance,  which  otherwise  wsaU 
be  at  dielr  own  peril,  Md  HIcewise  of  use  in  aavii^  the 
aapensd  of  a  soit  to  an  in&ot's  estate." 

'  The  Loan  Chakcbllor,  after  some  heritatio^  mads 
an  order  that  the  executors  and  guardians  might  be  al 
liberty  to  pay  out  of  the  respecti^  shares  of  the  petiti<Hien 
in  their  fibber's  residuary  estate,  the  sum  of  UL  on  ac- 
count of  Soiert  W.  Chamben^  and  20L  on  acocNiflt  of 
each  of  the  fimiale  petitioners^  towards  their  matnl^ 
ance^  education,  and  advancement  in  the  world. 

(a)  1  Fern.  255.  {h)  sAik.SlS. 
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BAGLEY  V.  MOLLARD.  May^e. 

June  18. 
^HE  will  of  John  Mollardj  dated  in  ISIO,  contained^  Whererertbe 

amoDff  other  bequests,  the  foilowinir :  —  "I  cive  general ae- 
o  T         '  ©  ft        scnption  of 

and  bequeath  unto  my  son,  James  MoUard^  his  execu-  children  in  a 

tors  and  administrators,  all  that  my  other  messuage,  dudrioriti^ 

tenement,  or  dwelling-house  and  premises,  with  their  pate  children, 

appurteminces,  at  Knightsbrtdge  aforesaid,  and  held  by  be  extended 

me  under  the  said  lease,  and  now  let  to  Richard  Davis,  to  illegitimate 
bricklayer;  to  hold  to  my  son,  James  MoUard,  his  exe-      a  testator 

enters  or  administrators,  for  and  during  all  the  remainder  ^^^^'^^ 

."     ,  leasehold  m 

of  my  term,  estate,  and  interest  therein;  in  trust,  never-  trust  for  his 

theless,  that  he,  my  said  son  James  MoUard,  his  exe-  jbSoLm  *the 

cotors  or  administrators,  do  and  shall,  from  the  quarter  only  surviving 

day  next  after  my  decease,  receive  and  take  the  rent  g^Q  wiUiam  ** 

thereof.  »nd  gave  the 
residue  of  his 
property,  afiter  the  death  of  his  wife  and  daughter,  to  all  the  children  of  his  sons 
Jtam  and  William^  and  of  his  daughter  Sarah^  in  equal  shares;  JSluabetk  was 
illegiUmate,  and  WUSam  had  no  other  child :  Held, 
That  EUubcth  did  not  take  any  share  of  the  residue. 

Qq 
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1830.        thereof,  and,  after  and  subject  to  the  paying  the  pro- 
portionable part  of  the  reserved  rent  to  the  ground 
landlord  thereof,  fine  and  fees  of  renewal,  and  charges 
and  expenses  of  keeping  the  said  premises  in  teaantable 
repair,  pay,  apply,  and  dispose  €)(  the  net  clear  snrplas 
or  residue  of  such  rent,  or  any  improved  rent  thereof, 
for  and  towards  the  support  and  maintenance  of  my 
grandchild,  Elizabeth  MoUard^  the  now  only  surviving 
child  of  my  son,  William  MoUardy  until  she  shall  attain 
the  age  of  twenty-one  years,  or  day  of  marriage ;  snch 
marriage  being  with  the  privity  and  consent  of  my  said 
son,  James  Moliardy  his  executors  or  administrators,  and 
not  otherwise;  when  I  give  and  bequeath  the  then  term 
of  years,  estate,  and  interest  in  my  said  lease,  or  any  re^ 
newed  lease  thereof,  and  the  renewed  lease  thereof,  and 
the  messuage  and  premises  thereby  demised,  unto  my  said 
grand-daughter,  the  said  Elizabeth  MoUard^  her  execu- 
tors, administrators,  and  assigns  (subject  as  aforesaid),  she 
or  they  giving  and  executing  to  my  executors  a  releaseand 
discharge  on  giving  up  the  possession  thereof;  when  Lwill, 
order,  and  direct  the  said  James  MoUardj  his  executors 
or  administrators,  to  assign  such  lease  and  premises  onto 
my  said  grand-daughter,  or  as  she,  in  case  of  her  mar- 
riage  with  such  consent  u&  aforesaid,  shall  then  director 
appoint,  but  for  her  own  sole  use  and  benefit."   He  dis^ 
posed  of  the  residue  of  his  estate  in  the  following  words:— 
^  And  as  to  all  the  rest,  residue,  and  remainder  of  my  real 
estate,  whether  in  possession,  remainder,  or  expectaocf, 
I  give  and  devise  the  same  unto  my  said  wife,  Eli^obdh 
Mollardj  and  her  assigns,  for  and  during  the  termofber 
life;  and  from  and  after  her  decease,  then  I  give  and  be- 
queath the  same,  together  with  the  general  residQe  of 
my  leasehold  and  personal  estate,  chattels,  and  other 
efiects  whatsoever  and  wheresoever,  monies,  and  secu- 
rities for  money,  and  debts  of  every  kind,  not  herein- 
before by  me  given  and  bequeathed  absolutely  or  in  trust 

in 
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in  manoer  aforesaid,  to  and  for  the  sole  use  and  be- 
hoof and  benefit  of  my  said  daughter,  Mary  Bagley^  to 
hold  to  her  and  her  assigns  lor  and  during  her  life ;  and 
from  and  after  her  decease,  I  give,  devise,  and  bequeath 
the  same  and  every  part  thereof,  according  to  the  tenor 
of  such  estate,  and  my  term,  estate,  and  then  interest 
therein  onto,  among,  and  between  all  and  every  the 
children  of  my  said  son,  James  MoUardj  William  Mol^ 
lardf  and  Maiy  Bagley^  as  shall  be  then  living,  and  to 
receive  and  take  the  same  as  tenants  in  common,  and 
not  as  joint  tenants,  their  heirs,  executors,  adminis- 
tratorsy  and  assigns;  and  I  hereby  nominate  and  ap- 
point my  said  son,  James  MoUard,  and  Robert  Bagley 
guardians  to  all  and  every  my  said  grandchildren 
daring  their  respective  minorities,  or  until  their  mar- 
riages with  such  consent  as  aforesaid." 


The  testator  died  in  1811,  leaving  two  sons,  c^nie* 
MoUard  and  WiUiam  MoUard^  and  one  daughter,  Mary 
Bagleyj  him  surviving. 

Elizabeth  MoUardj  named  in  the  will,  was  an  illegiti- 
mate child  of  WiUiam.  In  1794,  after  her  birth,  he  in- 
termarried with  her  mother,  and  had  subsequently  two 
sons,  both  of  whom  died  in  1810.  He  never  had  any 
other  legitimate  issue.  James  Mollard^  the  son,  had 
three  illegitimate  children,  but  no  legitimate  issue. 

The  question  in  the  cause  was,  whether  Elizabeth 
MtJlard  was  entitled  to  a  share  of  the  residue. 

Mr.  Bethelf  for  Mary  Bagley  and  her  children. 

^^ Children"  in  the  residuary  gift  must  be  construed 
legitimate  children ;  and  the  circumstance  that  there  are 
no  legitimate  children  of  WiUiam  cannot  vary  the  con- 

Q  q  2  struction. 
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struction.  Godfrey  v.  Davis  {a\  €drisx>tight  v.  Vtroh 
dry  (A),  Kenebcl  v..  Scrqflon  (c),  Swaine  v.  KennerUy.  {d) 
If  William  had  legitimate  children^  they  would  unques- 
tionably be  the  persons  to  take ;  and  no  instance  can  be 
found  in  which  legitimate  and  illegitimate  children  have 
taken  tinder  the  same  description.  '^  It  was  argued  with 
great  force,"  says  Lord  Eldon,  in  Wilkinson  y.  Adam,  (e) 
'^  that,  if  this  testator  had  lived  until  the  death  of  his 
wife,  as  he  did,  and  had  afterwards  married  Ann  Lewis, 
and  had  legitimate  children  by  her,  those  children  mast 
have  taken;  and  legitimate  and  illegitimate  childreu 
cannot  both  take  under  the  same  description :  and  it 
would  be  very  difficult  to  persuade  me  that  they  can." 
If  an  Illegitimate  child  of  William  is  entitled  under  this 
residuary  bequest,  why  should  it  not  also  include  ille- 
gitimate children  of  James  and  Mary  ?  In  Wilkinson  v. 
Adam,  the  children,  in  whose  favour  the  devises  were 
made,  -were  in  substance,  though  not  in  name,  described 
in  the  will  a&  ilieginiate :  and  so  unequivocal  was  the 
description,  that  Lord  Etdon  observes  (g),  "  It  is  im- 
possible  that  he  could  mean  a^y  thing  bW  illegitimate 
children."  Here  Elizabeth  Molltird'xs  not  described  as 
illegitimate ;  and  there  is  no  allusion  in  the  will  to  any 
circumstance  which  could  even  suggest  the  notion  of 
illegitimacy. 


Mr.  Girdlestone,  jun.,  for  Elizaffeth  MMm^* 

In  Wilkinson  v.  Adam,  it  was  held,  that,  under  a  de- 
vise to  the  children  whom  the  testator  might  have  by 
Ann  Lewis,  who  was  not  his  wife,  three  natural  chil- 
dren of  Ann  Lewis,  who,  at  the  date  of  the  will,  had 
acquired  the  reputation  of  being  the  testator^s,  would 

take: 


(a)  6  Vet,  45. 
(*)  S  Vet,  550. 
(c)  2  East,  550. 


id)  1  res,  ^B.  469, 
((?)  1  Ves,^B,46S, 
ig)  1  Fes.  ^  B.  469. 
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take:  and  the  ground  of  the  decision  waSj  that  it  ap- 
peared, from  the  contents  of  the  will,  that  illegitimate 
children  were  the  objects  of  the  testator's  bounty.  In 
the  present  case,  Elizabeth  Mallard  is  described  as  the 
grand-child  of  the  testator,  and  the  only  surviving  child 
of  William  i  and  the  testator  must  have  meant  to  in- 
clude her  among  the  children  of  his  sons  James  and 
William.  To  exclude  her  from  taking  a  share  of  the 
residue  as  a  child  of  William,  is  to  refuse  to  her  the 
character  which  the  will  expressly  gives  her.  It  has 
never  been  decided,  that  legitimate  and  illegitimate 
children  can  in  no  case  take  together  under  the  descrip- 
tion of  children  ;  and,  in  Wilkinson  v.  Adam,  the  three 
common  law  Judges  inclined  strongly  to  the  opposite 
opinion.  '^  It  was  possible,"  said  they  (a),  *^  that  the 
testator  might  outlive  his  wife,  and  marry  Ann  Lewis^  and 
have  legitimate  children  by  her :  the  words  of  the  devise 
are  large  enough  to  include  such  children ;  and  there 
appears  no  express  intention  to  exclude  them ;  though 
probably  the  testator  had  them  not  in  contemplation. 
We  incline  to  think,  therefore,  that  such  children  would 
take  under  the  devise ;  but  the  conclusion  drawn  from 
thence,  that,  under  the  circumstances  of  this  case,  the 
illegitimate  children  cannot  take  with  them,  is  not,  as 
we  think,  well-founded.  We  think  tliat  the  illegitimate 
children  take,  because  they  were  clearly  meant;  and 
that  if  legitimate  children  of  the  description  above  men- 
tioned would  also  take,  it  is  because  the  words  are  large 
enough  to  reach  them,  and  the  testator  expressed  no 
intention  to  exclude  them,  though  he  did  not  contem- 
plate their  existence."  They  then  proceed  to  comment 
at  considerable  length  on  the  cases  which  had  been 
referred  to  in  the  argument  as  establishing  a  contrary 
doctrine. 

Mr. 

(a)  1  Vet.  4*  B,  454. 

Qq  S 
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Mr.  GtrdUstcney  sen.,  for  other  DefendaDts. 


The  Master  ^  the  Rolls. 

The  testator,  John  McUardy  having  three  children 
living,  namely,  James  McUard^  William  MoUardy  and 
Mary  Bagley^  bequeathed  a  leasehold  house  to  his  son 
James  MoUard^  in  trust  for  his  grandchild  EUTobeth 
Mdlardt  whom  he  described  as  tlie  then  only  surviving 
child  of  his  son  William  Mallard  i  and  he  concluded  his 
will  by  a  residuary  bequest  to  all  and  every  the  children 
of  his  sons  James  MoUard^  William  Mollardj  and  his 
daughter  Sarah  Bagley.  Elizabeth  MoUard^  the  grand- 
child, was  illegitimate ;  and  the  question  in  the  cause  is, 
whether  she  was  entitled  to  a  share  under  the  residuary 
gift? 

tn  the  case  of  Wilkinson  v.  Adam^  the  common  hw 
Judges,  who  assisted  Lord  Eldon^  seem  to  have  en- 
tertained an  opinion  that  illegitimate  children,  who 
were  described  in  the  will,  might  take  jointly  widi  legi- 
timate children,  under  the  general  description  of  chil- 
dren ;  but  Lord  Eidon  was  plainly  not  of  that  opinion ; 
and  I  entirely  concur  with  him  in  thinking,  that,  when- 
ever the  general  description  of  children  will  include 
legitimate  children,  it  cannot  also  be  extended  to  illegi- 
timate children.  In  Wilkinson  v.  Adam,  the  illegitimate 
children  were  described  to  be  illegitimate  in  the  will, 
which  is  not  the  case  with  respect  to  Elizabeth  Mallard. 
But  I  am  of  opinion  that  this  circumstance  makes  no 
difference  in  the  case. 


I  must  declare  that  Elizabeth  Mallard  is  not  entitled 
to  a  share  of  the  residue,  (a) 

(a)  Harris  v.  I%tf,  1  Turn.4^  Rwi,  310. 


CASES  IN  CHANCERY.  58? 

1830. 


SABERTON  v.  SKEELS.  June  la, 

^T^HE  testator,  Thomas  SkeelSf  by  his  will  gave  to  each  The  words 

^    of  his  daughters  the  sum  of  1000/.,  which  he  di-  ,*eprlMcnt- 

rected  to  be  settled  in  manner  thereinafter  mentioned;  atives*'  are  to 

and  he  then  directed  the  settlement  in  the  following  in  the  or- 

words :  —  •*  And  as  to  the  said  several  sums  of  1000/.  <linary  sense 

of  executors 
so  to  be  setded,  I  do  hereby  direct  that  each  sum  of  and  adminis- 

1000/.  so  belonmnfi:  to  each  be  invested  in  the  funds,  in  tra^rs,  unless 

®    °^  /        controlled  by 

the  names  of  my  said  trustees  and  the  daughter  entided  the  context  of 
to  the  same,  or  shall,  in  the  same  names,  be  put  out  on  ^ 
real  security,  the  interest  thereof  to  be  paid  to  the 
daughter  entitled  to  the  same,  for  which  her  receipt 
alone  shall  be  sufficient,  and  which  shall  not  be  subject 
to  the  debts  or  control  of  any  husband  she  may  have» 
and  shall,  after  her  death,  pass  and  be  subject  according 
to  any  will  or  disposition  she  may  under  her  hand  and 
seal  make  thereof  and  for  want  thereof,  shall  go  to  her 
personal  representatives ;  and  if  the  daughter  so  entitled 
to  the  said  sum  of  1000/.  shall  at  any  time  choose  to 
sink  the  same,  or  any  part  or  parts  thereof  in  the  pur- 
chase of  one  or  more  annuities  for  her  own  life,  in  like 
manner  payable  to  her  for  her  sole  use,  and  not  subject 
to  the  debts  of  her  husband,  my  said  trustees,  together 
with  such  daughter,  are  hereby  authorized  and  required 
to  invest  the  same  accordingly  on  government  or  good 
real  security,  but  not  otherwise." 

The  PlaintiflP  was  the  husband  of  one  of  the  daughters, 
who  had  died  leaving  children  ;  and  the  wife  having 
made  no  appointment  of  the  1000/.  by  will  or  otherwise^ 
the  Plaintiff  took  out  administration  to  her,  and  claimed 
to  be  entitled  to  the  1000/. 

Q  q  4  Mr. 
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1850.  Mr.  Tifmej/t  Mr.  Prestoth  and  Mr.  Cocierdl^  for  the 

Plaintifi: 

Mr.  Lynch^  for  die  children. 

.  Mr.  Biciersiethy  for  other  defendants. 

The  argument  for  the  plaintifF  was,  that  *^  personal 
representatives"  was  synonymous  with  ^'  executors  and 
administrators,"  and  gave  the  daughter  an  absolute  in- 
terest;  that  this  interest  was  not  displaced  by  the  power 
of  appointment,  which  had  not  been  exercised ;  and,  con- 
sequently, that  the  husband  was  entitled  as  administrator 
to  his  wife :  or,  if  it  should  be  held  that  the  personal  re- 
presentatives of  the  wife  were  to  take  as  purchasers,  the 
husband  alone  sustained  the  character  of  personal  repre- 
sentative ;  in  that  character  he  would  take  the  fund  is 
a  purchaser ;  and  there  was  no  principle  of  law  on  whidi 
he  could  be  held  to  be  a  trustee  for  the  children. 

On  behalf  of  the  children,  it  was  argued,  cantrdj  tbat 
the  words  could  not  be  considered  to  vest  in  the  wife  an 
absolute  interest  in  the  fund,  because  45uch  an  interest  was 
inconsistent  with  the  total  exclusion  of  the  marital  right 
of  the  husband ;  that  the  express'  authority  given  to  the 
wife  to  sink  the  principal  in  the  purchase  of  an  annuity 
for  her  life  would  have  been  unnecessary,  if  the  corpus 
of  the  legacy  had  vested  in  her  absolutely ;  that,  the 
legacy  being  given  to  the  separate  use  of  the  wife  for  life^ 
remainder  to  such  person  as  she  might  appoint,  remainder 
to  her  personal  representatives,  whoever  took  as  personal 
representative,  could  take  only  as  a  purchaser;  that 
th^e  was  a  manifest  intention  to  exclude  the  husband  { 
and  that  the  next  of  kin  must  have  been  those  whom  the 
testator  meant  to  designate  by  the  words  '^  personal  re- 
presentatives." 

The 
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The  following  authorities  were  cited: — Price  v.  1830. 
Strange{a\  Evans  ▼.  Charles  {b)^  Bridge  v.  Abbot  {c)y 
Jennings  v.  GaUimore  {d).  Long  v.  BlackaU{e\  Anderson 
T.  Ikrwson{g\  Bailey  v.  WrighHh\  Bifley  v.  Waters 
worth  (i),  WeUman  v.  Bawring  (A),  Garrick  v.  Zoref 
Camden  {I). 

The  Master  of  the  Rolls. 

All  words  are  to  be  understood  in  their  ordinary 
sense,  unless  controlled  by  the  context  of  the  will.     The 
ordinary  sense  of  the  words  '*  personal  representatives'* 
is,  executors  and  administrators ;  and  the  substitution 
of  these  words  for  **  personal  representatives"  would 
vest  an  absolute  interest  in  the  wife.     I  find  in  this 
will  nothing  to  control  this  ordinary  sense :  on  the  con- 
trary, it  is  fortified  by  the  power  given  to  invest  the 
1000/.  in  the  purchase  of  an  annuity  for  the  life  of  the 
wife,  which  manifests  that  she  was  the  sole  object  of 
the  testator's  intention ;  and  the  interest  thus  vested  in 
the  wife  belongs  to  the  Plaintifi^  as  her  husband  and 
administrator. 

(o)  6  Mad.  159.  (g)  15  Vet.  532. 

\b)  1  AiuL  138.  (A)  18  re«.49. 

\e)  3  Bro.  C.  C  224.  (i)  7  FtfJ.  425. 

(d)  S  re9.  146.  (*)  2  Ruu.  574. 

(•)  5  re$.  486.  (0  14  V^9'  372. 
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j£"ti4.  WILSON  p.  HALLILEY. 


bether  a       ^T^HE  will  of  the  testator,  Benjamin  Wilson^  contsiDedy 
be  wI^Bd  "'^^  ^^'^»  ^^  following  bequests :  —  **  I  give,  devise, 


Wbether 

Bum 

to 

out  of  the        and  bequeath  unto  my  good  friends  Richard  Tinker,  John 

fitoofa^r^  ^a//i2^,  and  Thomas  Todd,  whom  I  hereby  appoint 
estate  is  to  be  joint  executors  of  this  my  will,  and  their  heirs,  upon  the 
nual  rents  and  trusts  nevertheless,  and  to  and  for  the  ends  and  purposes 

profits,  or  by  hereinafter  expressed  and  declared,  that  is  to  say,  upon 
sale  or  mort-  ^         ^  . 

gage,  is  a  trust  that  they,  the  said  John  Halliley^  and  Richard  Tinker, 

<luc«tion  of  j^  J  Thomas  Todd,  or  the  survivors  or  survivor  of  them, 
intention,  to  '  ^  ' 

be  collected  or  the  heirs  of  such  survivor,  shall,  and  do,  as  soon  as 
tert^oVuie^""  conveniently  may  be  after  my  decease,  dispose  o^  col- 
will,  and  from  lect,  get  in,  and  convert  into  money,  all  my  personal 
to^nichthe  estate  and  effects ;  and  also  shall  and  do,  at  such  time 

money  is  to  as  to  them  or  him  shall  seem  most  proper,  sell  and  dis- 
lie  applieiL  r    n        i  *^     * 

pose  of  all  and  every  my  shares,  estate,  and  interest 

in  the  Huddersfield  Canal  for  the  best  and  utmost  price 
that  can  be  had  or  gotten  for  the  same,  and  on  payment 
of  the  purchase  money,  to  sign  and  give  proper,  valid, 
and  effectual  receipts,  and  other  discharges  and  acquit- 
tances for  the  same ;  and  by  all  lawful  ways  and  means, 
to  convey  the  said  shares,  estate,  and  interest  unto  the 
purchaser  or  purchasers  thereof^  and  with  and  oat  of 
the  monies  to  arise  and  be  gotten  in,  by  the  means  afore- 
said or  otherwise,  under  or  by  virtue  of  this  my  will, 
and  the  rents,  issues,  and  profits  of  my  said  real  estates, 
and  every  of  them,  and  every  part  thereof,  in  trust,  in 
the  first  place,  to  pay  the  said  legacy  or  sum  of  50/.  by 
me  hereinbefore  given  to  my  said  wife;  and  the  said 
annuity  or  yearly  rent  charge  of  100/.  or  SOL,  as  the 
case  may  be,  to  her  and  her  assigns  for  and  during  the 
term   of  her  natural   life;   and,  in  the  next  place,  to 
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pay  and  satisfy  my  funeral  expenses,  and  all  such  debts 
as  shall  be  due  and  owing  by  me  to  any  person  or  per« 
sons  whomsoever,  by  specialty,  simple  contract,  or  other- 
wise howsoerer,  at  the  time  of  my  decease,  or  which  shall 
afterwards  become  due,  and  the  interest  of  such  of  the 
said  debts  as  shall  carry  interest ;  and,  in  the  next  place, 
to  levy  and  raise  out  of  the  rents  and  profits  of  my  said 
real  estate  the  sum  of  5850/.,  and  place  the  same  out  at 
interest  on  some  eligible  security  or  securities,  and  pay 
the  interest  or  proceeds  of  the  sum  of  1000/.,  part 
thereof^  when  and  as  the  same  shall  be  received,  unto  my 
brother,  Joseph  Wilson^  and  his  assigns,  for  and  during 
the  term  of  his  natural  life ;  and  as  soon  as  conveniently 
may  be  after  his  death,  to  call  in  the  sum  of  1000/.,  part 
of  the  said  principal  sum  of  5850/.,  and  pay  the  sum  of 
200/.  out  of  the  same  unto  my  nephew  Hiomas^  son  of 
my  said  brother  Joseph^  and  the  remaining  800/.  unto 
and  equally  amongst  all  other  the  children  of  my  said 
brother  Joseph ;  and  upon  trust  to  pay  the  interest  of  the 
sum  of  1500/.,  other  part  of  the  said  sum  of  5850/., 
when  and  as  the  same  shall  be  received,  unto  my  said 
nephew,  John  Rhodes^  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and  as  soon  as  conveniently  may 
be  after  the  death  of  the  said  John  Rhodes^  to  call  in  the 
said  sum  of  1500/.,  part  of  the  said  sum  of  5850/.,  and 
pay  and  divide  the  same  unto  and  equally  among  all 
and  every  the  children  of  the  said  John  Rhodes :  and 
upon  trust  to  pay  the  sum  of  1500/.,  other  part  of  the 
said  sum  of  5850/.,  unto  and  equally  amongst  all  and 
every  the  children  of  my  sister  Mary^  who  was  in  her 
life-time  the  wife  of  David  Blaymire ;  and  upon  trust  to 
pay  the  sum  of  400/.,  other  part  of  the  said  sum  of 
5850/.,  unto  my  niece,  Frances  Blakeley^  the  wife  of  BeU' 
ben  Blakeley^  or  her  legal  representatives :  and  whereas  I 
am  now  responsible    as    surety  for  the  said   Rettben 
Blakelet^  unto  Richard  Greenwoodf  for  the  sum  of  100/.,' 

now 
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now  it  is  my  will  and  mind,  and  I  do  hereby  order  and 
direct  my  said  trustees  and  executors  to  dedact  and 
retain  the  said  sum  of  100/.,  and  all  interest  now  doe 
or  hereafter  to  become  due  in  respect  of  the  same, 
unless  it  shall  happen  to  be  paid  and  satisfied  by  die 
said  Reuben  Blakeleyj  or  some  other  person  or  persons 
on  his  behalf,  out  of  the  said  sum  of  400/.  by  me  herein- 
before directed  to  be  paid  to  the  said  Frances  Blakdy 
as  aforesaid ;  and  upon  trust  to  pay  the^sum  of  400/., 
other  part  of  the  said  sum  of  5850&,  unto  my  niece, 
Sarah  Gillj  the  wife  of  John  GUl^  or  her  legal  repre- 
sentatives;  and  upon  trust  to  pay  the  sum  of  400/*., 
other  part  of  the  said  sum  of  5S50/.,  unto  my  niece, 
Anne  Hinchdiffe^  the  wife  of  Marmaduke  Hinchcliffi^  or 
her  legal  representatives ;  and  in  the  event  of  my  wife 
Mary  not  surviving  me  for  the  space  of  five  years,  bat 
not  otherwise,  upon  trust  to  pay  the  sum  of  SOOLj  other 
part  of  the  said  sum  of  5850/*,   unto  Miss  Elizabeth 
Tinier^  the  sister  of  my  said  wife,  or  to  her  legal  repre- 
sentatives :  but  if  my  said  wife  should  happen  to  live 
beyond  the  time  above  mentioned,  then  it  is  my  will 
and  mind  that  tlie  said  sum  of  SOOl.  shall  sink  into  and 
become  part  of  the  residue  of  my  said  estate  and  e&cts, 
and  be  disposed  of  in  manner  hereinafter  mentioned  ; 
and  upon  trust  to  pay  the  sum  of  2001^  other  part  of 
the  said  sum  of  5850/.,  unto  John   Oldroyd^  his  exe- 
cutors, administrators,  and  assigns,  if  he  should  live  to 
attain  the  age  of  twenty-one  years,  but  not  otherwise ;  and 
upon  trust  to  place  the  sum  of  100/.,  other  part  of  the 
said  sum  of  5850/,  out  at  interest  on  good  security,  and 
pay  the  interest,  dividends,  and  proceeds  thereof  when 
and  as  the  same  shall  be  received,  unto  Richard  Old* 
fxjydy  the  brother  of  my  late  wife,  and  his  assigns,  for 
and  dAring  the  term  of  his  natural  life^  and,  as  soon  as 
conveniently  may  be  after  his  death  to  call  in  the  said 
sum  of  100/.,  and  pay  the  same  unto  and  equally  among 

all 
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all  and  every  his  children ;  and  upon  trust  to  pay  the 
sum  of  50/.}  residue  of  the  said  sum  of  5850/.,  unto 
William  lUiodcs^  son  of  my  nephew  John  RliodeSy  his  v. 

executors,  administrators,  and  assigns,  if  he  shall  live  to 
attain  the  age  of  twenty-one  years,  but  not  otherwise; 
also  I  give  and  bequeath  unto  James  Crodand^  my  ap- 
prentice (if  he  continue  in  my  service,  or  in  that  of  my 
trustees  or  executors,  until  the  expiration  of  his  inden- 
tures of  apprenticeship,  by  lapse  of  time,  but  not  other- 
wise,) the  sum  of  10/.,  which  I  direct  shall  be  paid  to 
him  out  of  my  estate  and  effects.     And  it  is  my  will 
and  mind,  that,  in  case  any  of  the  legatees  or  other  per- 
sons entitled  to  any  benefit  or  interest  under  or  by  virtue 
of  this  my  will,  shall  happen  to  die  before  the  money, 
or  the  benefit,  or  provision  hereby  given  or  made  to  or 
in  .his,  her,  or  their  favour  shall  be  raised  and  paid,  and 
shall  leasve  lnwful  issue,  then  it  is  my  will,  and  mind, 
and  I  do  hereby  direct  my  said  trustees  and  executors 
to  apply  the  interest  of  the  money,  which  the  parent 
so  dyiDg.waul<ll»ave.been  entitled  unto  under  this  my 
HiH|t<  for  .andr  towards  the  maintenance  and  education 
of.  $uch  issue,  until  the  younger  of  them  shall  attain 
the  age  of  twenty-one  years;   and   then   I   will  and 
direct  that  the  principal  money,  or  the  parent's  share, 
shall  be  forthwith  paid  and  divided  unto  and  equally 
amongst  such  issue,  if  more   than   one,   but  if  only 
one,  wholly  to  that  one.     And  it  is  my  will  and  mind, 
and  I  do  hereby  direct  my  said  trustees  and  executors 
to  carry  on  the  colliery  which  1  now  possess  in  Dewsbwy 
aforesaid,  and  also  the  mill  there,  which  is  now  in  my 
own  occupation,  if  an  eligible  tenant  cannot  be  procured 
for  the  said  mill,  or  if  my  said  trustees  think  it  most 
advisable  to  retain  the  said  mill  in  their  hands ;  and  I 
hereby  authorize  them,  and  the  survivors  and  survivor 
of  them,  and  the  heir  of  such  survivor,  to  occupy  and 
retain  in  their  hands  the  lands  now  in  my  own  posses- 
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unto  in  or  about  the  execution  hereby  in  them  reposed, 
or  in  any  wise  incident  thereto,  together  with  an  ade- 
quate and  reasonable  compensation  and  satisfaction  for 
their  and  each  and  every  of  their  trouble  in  or  about 
the  same;  and  it  is  my  will  and  mind,  and  I  do  hereby 
direct  my  said  trustees  and  executors,  by  and  out  of  the 
rents  and  profits  of  my  said  real  estate,  to  educate  my 
said  nephew,  John  Wikon^  so  as  to  qualify  him  in  their 
judgment  for  a  tradesman  and  a  man  of  business :  And 
when  and  so  soon  as  a  sufficient  sum  of  money  shall  be 
raised  by  all  and  every  or  any  of  the  means  aforesaid,  to 
pay,  satisfy,  and  discharge  all  my  just  debts,  funeral 
expenses,  the  costs  incident  to  the  carrying  of  thb  my 
will  into  execution,  the  several  sums  of  money  by  me 
hereinbefore  given  and  disposed  of,  and  the  expenses  of 
the  education  of  my  said  nephew,  John  Wilson^  then  I 
give  and  devise  all  my  messuage,  dwelling-house^  or  tene- 
ments situate  at  or  near  Dewsbwy  Moor^  in  the  town- 
ship of  Dewshury  aforesaid,  and  at  or  near  Fall  Lane^ 
in  the  said  township,  and  now  or  lately  in  the  several 
and  respective  occupations  of  John  NobUf  Nelly  OUroydf 
Thomas  North,  George   Wilson,   William  Tokon,  John 
Chatless,   David    Bailey,   Widow   EUis,   and    Thomas 
Hemingway,  and  also  two  messuages  or  dwelling-houses 
which  I  am  now  erecting  or  have  lately  built  at  Dewh 
bnry  Moor  aforesaid,  adjoining  or  near  to  the  said  mes- 
suage in  the  occupation  of  Thomas  North,  unto  my  niece 
Hannah   Blakeky,   the  daughter  of  my   late  brother 
William  Wilson,  and  her  assigns,  during  the  term  of  her 
natural  life ;  and  after  her  decease,  then  I  give  and  de- 
vise the  same  and  every  part  thereof  unto  and  equally 
among  her  lawful  iisue  and  their  several  and  respective 
heirs  and  assigns  for  ever :  also,  I  give  and  bequeath 
unto  my  said  niece,  Hafniah  Blakeley,  her  executors, 
administrators,  and  assigns,  the  sum  of  200/.,  to  be  paid 
her  by  my  nephews,  John  and  William  Wilson,  in  equal 
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shares  and  proportions  out  of  the  estates  and  property  ^  1830. 
by  me  hereinbefore  given  and  devised  to  them  re- 
spectiveljr,  within  twelve  months  next  after  they  shall 
respectively  come  to  the  possession  thereof:  also  I  give 
and  devise  all  those  my  estates,  situate  in  the  township  of 
DewAunfj  called  PilgrinCs  Cottage^  and  the  lands  ad- 
joining, including  the  allotment  of  newly  inclosed  Iand» 
Squirrel  HaUy  and  the  lands  thereto  belonging  or  ad- 
joining, including  the  allotment  of  newly  inclosed  land. 
Maple  Close^  ShepherePs  Close^  &c*,  and  also  all  that  my 
colliery  in  Dewsbury  aforesaid;  subject  nevertheless  to 
the  payment  thereout  of  the  same  100/.,  part  of  the 
sum  of  200/.  which  I  have  hereinbefore  given  to  my 
niece  Harriet  Blakeley  aforesaid,  and  also  to  the  pay- 
ment,  within  twelve  months  next  after  my  said  nephew 
John  Wilson  shall  come  to  the  possession  of  the  property 
by  me  last  above  given  to  him  as  aforesaid,  of  the  sum  of 
900/.,  which  I  hereby  give  and  bequeath  unto  his  sister 
Mar^j  to  hold  the  said  premises  unto  my  said  nephew 
John  Wilson  and  his  assigns  during  the  term  of  his  natural 
life;  and  firom  and  immediately  after  his  decease,  then  I 
give  and  devise  the  same  unto  his  lawful  issu^  if  more 
than  one,  equally,  and  their  several  and  respective  heirs 
and  assigns  for  ever:  but  if  my  said  nephew  Joseph 
Wilson  should  happen  to  die  without  lawful  issue,  then 
I  give  and  devise  the  said  last-mentioned  estate  and 
premises  unto  William  Wilson^  son  of  my  nephew  Wil* 
Ham  Wilsonj  his  heirs  and  assigns  for  ever;  subject 
nevertheless  and  charged  with  the  payment  of  the 
further  sum  of  SOOZ.,  which  I  hereby  ^ve  and  bequeath 
unto  Mary,  sister  of  my  said  nephew  John  Wilson f  to  be 
paid  to  her  within  twelve  months  next  after  the  said 
William  Wilson,  my  great-nephew,  shall  become  en- 
titled to  the  property  hereby  given  and  devised  to  him ; 
also  I  give  and  devise  unto  my  nephew  William  all  that 
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.  £v^  aforesaid,  which  he  purchased  of  me ;  and,  satyect  to 
'^       the  reo^ipt  of  the  rents  and  profits  thereof  by  my  said 
H4ifiUt<r.     |jn3tB^8  and  executors  for  the  purposes  aforesaid,  I  give 
'  ai)d  devii^e  unto  my  said  nephew  WiUiam  all  my  mei- 
.|]Q,age6,  buildings,  land%  and  hereditaments  situate  at 
PIT  n^r  Demsbury  Moor  aforesaid,  and  now  or  lately  in 
.the  reactive  occupations  of  George  Cromhopa^  An- 
J0min  UobinfiQfh  9xi^  Joseph  HighoMf  or  their  respective 
madi^twants ;  md  &I90  all  Aat  my  clos^  or  pared  of 
Jaqd  situate  at  or  near  Bavai's  Lodge,  in  Dew^mry  albr^ 
.paid,  and  qow  in  the  occupation  of  Jckn  ffonningwef; 
lipd  ftlsp  all  that  my  messuage  apd  buildings  aitnata  st 
^J)f9o^fif9y$  and  nQw  or  lately  in  the  occupation  ofjoupi 
,CarUr,  or  his  assigns,  to  bold  the  same  unto  my  said 
pephew  WUHam  Wilson^  and  bis  assigns,  for  and  dating 
*  tb«  term  of  hU  natural  }Hk$  subject  nevertbeleas  to  the 
jp^ymant  thereout  of  tb^  sum  of  100/.  pwt  of  the  ssid 
sum  of  80Q^.f  whicb  I  have  hereinbefore  g^ven  to  my 
nieoa  ffann^i  Elakdeyi  wA  from  and  after  his  decease 
tbm  I  giv9  epd  devise  the  same  to  his  natmpal  issu^  if 
:PAQr^  l}i9<i  one  eqqallyi  and  their  several  and  neapective 
Aeirp  wd  assigns  for  ev^;  aud  as  to  all  the  res^  re- 
aidu^  and  remainder  of  my  real  estate,    aitnate  in 
JQe^isbwy  afbresaid  or  elsewhere  I  devise  the  same  sad 
iSvery  part  thereof,  subject  tp  the  receipt  of  the  rents  snd 
liro^ta  thereof  by  my  said  trustees  and  executors  for  the 
purposes  aforesaid,  unto  and  equally  between  ray  said 
fiephaws  John  and  William  TfVbofh  and  their  several  and 
respective  heirs  and  essigPi  for  ever*  aa  tenants  in  com- 
moo,  and  not  as  joiut  tepant^t" 

.    The  question  in  tb#  cau^e  was»  vh^ther  the  sum  of 
{&£02^  in  tjbe  will  mentipned,  was  to  be  raised  by  sale  or 

mortjgsge^  or  by  annual  rmta  aw)  profits  ? 
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Mr.  FtmierttM  and  Mr.  Sinitr^,  fiir  tb«  I4uMifl;       |MC^ 
centeodod,  diat  the  moaej  oaghc  to  be  nuMd  by  pab  jcv      iZ  -^ 
mortgage.  ^ 

Mr.  BkkevvUth  and  Mr.  Gorro^  tomtri. 

The  argument  consisted  of  a  commentary  on  the  dif- 
ferent clauses  of  Ae  will ;  and  m  the  course  of  it  the 
following  authorities  were  cited :  Allan  y.  Backhouse  (a), 
Ixgf  ▼•  Gilbert  {b),  Evelyn  y.  Evelyn  (c),  Codringtan  y. 
Foley,  {d) 


The  Master  of  the  Rolls.  Jme  14« 

Whether  the  SSSOU  is  to  be  raised  out  of  annual  reDt3 
and  profits,  or  by  sale  or  mortgage,  is  a  mere  question 
of  intention,  to  be  collected  from  the  context  pf  the  will^ 
or  from  the  purposes  to  which  the  mon^  is  to  be  ap- 
plied. If  those  purposes  require  the  immediate  pay- 
ment of  the  money,  then  it  must  be  intended  that  the 
testator  could  not  mean  satisfaction  by  annual  rents  and 
profits^  but  by  sale  or  mortgage. 

The  first  direction  here  is,  that  the  trustees  are  to  oon- 
yert  the  personal  estate  into  money,  and  to  sell  the  canal 
shares;  and  with  and  out  of  the  monies  so  to  arise,  and 
the  rents,  issues,  and  profits  of  the  real  estates,  to  pay  a 
legacy  of  50/.  and  an  annuity  of  100/.,  and  the  testator^s 
hmeral  expenses  and  debts.  Inasmuch  as  debts  can  be 
immediately  claimed^  —  to  the  extent  of  this  purpose^  if 
necessary,  a  sale  or  mortgage  might  certainly  be  made. 
The  testator  proceeds  to  direct  the  trustees,  in  the  uexi, 
place^  to  raise  and  leyy,  by  and  out  of  the  rents  and  pro- 
fits of  his  real  estate,  the  sum  of  5850/.,  and  to  place  th^ 

same 
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ibiSOl       vame  out  at  interest  upon  some  dibble  security;  ao(f  be 
^^"^^"^    then  apportions  this  sum  between  difierent  l^atees,  giv- 
9.  ing  life  interests  to  many  of  them,  with  remaiuders  over 

to  theif  children ;  and  if  the  subsequent  part  of  the  will 
did  not  afford  a  different  construction,  it  might  be  m- 
forred^  from  the  circumstance  of  his  giving  life  estates, 
that  be  meant  the  money  immediately  to  be  raised,  be* 
cause  the  delay  attending  the  accumulation  of  the  sum 
hj  T^its  and  profits^  might  altogether  defeat  the  inten- 
tion of  his  bounty  to  the  legatees  for  life.  He  proceeds^ 
however^  to  direct,  that,  in  case  any  of  his  legatees 
shall  happen  to  die  before  the  legacies  given  to  tbem 
sludl  be  raised  and  paid,  and  shall  leave  lawful  issoe^ 
ibe  issue  shall  enjoy  the  benefit  intended  fer  the  pareDL 
He  b  not  to  be  understood  here  as  speaking  of  a  death 
of  a  legatee  in  his  lifetime,  but  of  a  death  at  any  subse» 
queot  period  before  the  legacy  is  paid ;  and  an  infer* 
ence  arises  that  he  considered  some  time  must  elapse 
before  the  legacies  would  be  raised,  which  is  hardly 
consistent  with  an  intention  that  the  58502^  shall  be  m» 
mediatdy  raised  by  sale  or  mortgage.  He  afterwards 
authorises  and  empowers  his  trustees  to  grant  leases  of 
all  or  any  part  of  his  real  estate;  and,  in  case  any  mort* 
gages,  which  he  had  made  or  might  make  of  his  real 
estate,  should  be  called  in,  to  levy,  borrow,  and  take  np 
at  interest,  by  way  of  mortgage,  the  sums  necessary  to 
pay  and  satisfy  such  mortgages,  and  all  interest  doe 
thereon ;  and  the  observation  here  arising  is,  that  be 
intended  to  preserve  all  his  real  estate^  and  that  he  did 
not  anean  that  his  trustees  should  have  power  to  sdl 
any  part  of  his  real  estate,  even  for  the  purposes  of  pay- 
ing off  mortgages ;  and  that  whenever  he  intended  that 
they  should  have  a  power  to  mortgage,  he  expressed  it 
in  direct  terms.  He  next  authorizes  his  trustees  to 
retain  their  costs,  charges,  and  expenses  out  of  his  per- 
sonal estate^  or  the  Tents  and  profits  pf  his  real  eatate; 

^    .    .  and 


CASES  IN  CHANCBRY.. 


and  by  and  out  of  the  rents  and  profits  of  hb  real  estate 
to  educate  one  of  his  nephews ;  and  it  is  plain  that,  by 
the  term  '<  rents  and  profits,**  in  the  cases,  he  meant 
annual  rents  and  profits*  He  then  states,  that,  when  a 
sufficient  sum  of  money  is  raised  by  all  and  every  or 
any  of  the  ways  and  means  aforesaid,  which  is  by  the 
application  of  his  personal  estate^  and  the  renta  and 
profits  of  his  real  estate^  to  discharge  all  bis  just  debts^ 
funead  expenses,  and  the  several  sums  of  money  by  him 
before  given,  he  devises  a  certain  real  estate  to  his  niece 
and  her  issue;  and  this  points  not  to  an  immediate  de* 
vise^  but  to  a  devise  which  is  to  take  efiect  at  a  future  or 
postponed  period.  He  then  gives  to  the  same  niece  a 
sum  of  800&  to  be  paid  by  h'ls  two  nephews,  Jdim  WU* 
son  and  William  Wilsonj  within  twelve  months  after  they 
shall  respectively  come  into  possession  of  estates  there* 
inafter  gtvea  to  them ;  and  he  gives  another  legacy  of 
200(^  to  be  paid  by  John  Wilson  to  fats  sister  within  the 
same  period  of  twelve  months.  The  time  fixed  for  the 
payment  of  the  legacies  by  the  nephews  plainly  im« 
ports  a  postponed  possession  of  the  estates  devised  to 
tfaem^  Subsequent  legacies  are  given  on  the  same 
terms.^  He  then  devises  to  his  nephew  William  acer** 
lain  estate,  **  subject  to  the  receipt  of  the  rents  and* 
profits  thereof  by  his  trustees  and  executors  for  the 
purposes  aforesaid:"  and  as  to  the  rest,  residae,  and 
remainder  of  his  real  estate,  he  devises  the  same,  **  sub- 
ject to  the  receipt  of  the  rents  and  profits  thereof  by  his 
trustees  and  executors  for  the  purposes  aforesaid,*'  to  his 
nephews,  John  and  WUUam  WtUon^  and  dieur  heirs» 


lM$i 


H4i.^9:»sV4 


The  two  last  devises,  added  to  the  observations  befOTe» 
made^  appear  to  me  to  leave  no  doubt  that  the  purposes 
of  the  trust  were  to  be  satisfied  out  of  the  annual  rents 
and  profits,  and  not  by  sale  or  mortgage ;  and  the  de* 
daration  of  the  Court  must  be  accordingly^ 

Rr  3 
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iMd* 


And. 


JSm  14,  ft:        WATSON  tk  Tbe  Duke  of  WELLINGTON. 

Id  order  to      npHE  VUaotifb  wev*  the  exeeuton  ef  Mr.  Sims,  nho 
equitable  omL  achrAnoed  a  Urge  sam  of  mooej  U>  the  Mnqois 

tttignment,      of  Bastings^  oki  the  joiill  bond  of  the  Marquis  and  a 

tliere  nust  oe 

an  engine-       SHfO^.    The  iiim  due  on  the  bond  exceeded  9000t 

meottopaj 

entoftBe 

purtioular  TewMPda  the  ead  of  18£5^  ditf  Marquis  having  le* 

turned  from  JadKs  to  Emi^wnd,,  the  Plaintifi  made 

repeated  applkatieas  to  him  for  the  payment  of  the 

d^M«    llie  Maifquis  vepiesented  diat  he  was  eboot  t» 

reetfke'  a  laige  share  of  the  Decean  ptiae»moiiey;  pitn 

mised  thai  their  demand  should  be  paid  out  of  that 

ftmd;  and  begged  that^  in  the  mean  time»  no  proeeed* 

ings  mii^t  be  tekett  against  him  or  the  assets  ef  his 

sioetjk.    On  the  S\J^  ef  Ftbnuay  18S6»  Mr.  Mm,  the 

solkitelp  of  the  Phinliflb^  agiiin  waited  on  the  Mtffris; 

who^  thea  staled  that  he  had  directed  Gobmel  Brmm 

Dcgifa^  ii4iom  he  hed  empowered  flo  receive  hie shaieof 

the^  pna^moKjf^  to  pay  the  debt  aid  costs  doe  te  the 

0Beeulera  of  Mr.  Simt^  and  at  the  same  time  hialioid' 

shi|^  wtot^  and  deKvered  to  Mr*  j|Oei%  the  ftUeiriar 

Imtfr^dhkemed  to  Gdonel  Dc^:  -^ 

<^  JRdramy  €.  I8M^ 

<«MydearFriead». 

.  «  AsIshaUleaeetoyeothedfetribiitioftoflhepnsr* 

moneys,  aa  aoeib  ee  it  sbett  be  issued  tan  me,  I  hsf 0  to 

mention  that  the  executors  of  Mr.  Sinu  are  claimants  00 

tfad^fmtd  fiM?  a  bond  debt  with  iataiestb 

<i  Fssth&dljK  >lomr%. 

t  ^HisnKei. 

.  ^  Te>  ColoneL  Franrit  Ha^wgt  Ikj/U.'' 

Mr. 
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Mt.AOe^  tffaonly  flftenronib  shewed  the  drdbr  to       1830 
Oolend  />9&^  who  then  stated)  that  it  woald  bd  nedes*^ 
ssry  to  send  to  Irim^  through  th«  tfolicitor  of  the  Maf< 


Watso/ 


qwnsf  the  particulars  of  the  demands  of  Sm*$  ^eeuton^     37^®  ^^'^!l^. 


WettlvooNyC' 


The  bill  insisted,  that  this  letter^  more  espeoitflly  when 
connected  with  the  before-mentioned  promises  and  assur* 
ances  by  the  Marquis,  amounted  to  an  equitable  assign- 
nBent  of  so  much  of  the  prize-money  as  would  be  sufficient 
to  sKtisfy  the  bond  debt  It  charged,  snd  the  e¥id^n6€ 
proved,  that  the  Marquis  represented  hk  sbaire  ef  the 
priae^noney  as  an  nnineumbered  fund;  that  he  pr^ 
rabed  that  the  debt  should  be  paid  out  of  it ;  and  that^ 
cm  the  fiiith  of  his  representations  and  promiaes,  the 
PhunCtfs,  at  his  request,  abstained  from  taking  legal 
measures  against  him  and  hb  surety. 


The  question  was^  whether  the  Plaintifis  had  any  liea 
the  fond? 


Sir  Ckarks  WlOherdl  and  Mr.  J.  Xtuudl^  tm  thtf 
Plaintiffs. 

The  letter,  taken  by  itself  is  sufficient  to  create  an 
equitable  charge.  It  is  addressed  by  the  Marquis  to 
the  person  who  is  to  have  the  disposition  of  the  prise* 
money ;  and  it  states  that  the  Plaintiffi  are  claimants  on 
t{ie  fund.  How  could  they  be  claimants  on  the  fund  in 
respect  of  their  bond  debt,  unless  the  debt  were  to  be 
thrown  on  the  fund  ?  As  general  creditors  of  the  Mur^ 
ipis,  they  could  hare  no  claim  on  the  fiaid*  The  wocds^ 
imply,  if  they  do  not  expressly  declare^  that  the  debt  ia 
to  be  a  chum  on  the  fund ;  that  is,  that  whateter  shali 
be  found  due  in  respect  of  the  bond  debt  shall  be  pfiid- 
out  of  this  particular  fund.  Can  it  be  seriously  believed^ 
that  this  letter  was  by  any  party  meant  or  understood  to 

Rr  4  be 
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18S0*       be  noCbing  more  Jthan  an  intimation  to  Colonel  DqtfU 
\f  ^      *     ^<^t  the  Plaintifis  were  creditors  of  the  Marquis ;  and 


that  the  Colonel,  when  the  prize-money  came  into 

'V^LucoTOiu  ^^°^^»  ^^  to  advert  to  thb  circumstance,  and  was  to 

pay  their  demand  or  not  to  pay  it,  according  as  his  dis- 

creticm  or  caprice  might  dictate  ? 

* 

But  if  any  doubt  can  be  raised  as  to  the  import  of 
the  letter,  considered  by  itself,  the  doubt  must  vanish, 
when  we  look  at  the  circumstances  which  preceded 
and  accompanied  the  delivery  of  this  document.  The 
Marquis  promised  that  this  debt  should  be  paid  oat  of 
t^e  prize-money :  it  was  with  reference  to  that  promise 
and  with  a  view  to  give  a  security,  that  the  letter  was 
delivered  to  the  solicitor  of  the  PlaintiflEs ;  and  on  the 
faith  of  this  promise^  and  resting  on  this  security,  the 
Plaintiffi  omitted  to  pursue  their  legal  remedies.  Writ- 
ing is  not  necessary  to  create  a  trust  of  personal  pro- 
perty. Baj/ley  v.  BotdcotL  {a)  The  circumstances  of 
this  transaction,  even  if  the  letter  did  not  exist,  would 

^  be  sufficient  to  create  a  charge  upon  the  fund,  Stuart  v. 

'  Kirkwall,  (b) 

4 

Mr.  Pembertarif  Mr.  Kinderdetf^  and  Mr.  Fane^  for 
Defendants,  claiming  to  be  mortgagees  of  the  fund. 

Mr.  Biclerdeth  and  Mr.  G.  Richards^  for  the  admi* 
nistratrix  of  the  Marquis. 

Even  if  the  fund  had  been  in  the  hands  of  Colonel 
Doj^e^  a  mere  direction  to  him  to  apply  a  part  of  it  in 
satisfying  a  particular  debt^  would  not  create  a  lien  in 
favour  of  the  creditor  to  whom  that  debt  was  owing. 
Etp  parte  H€ywood{c\  Williams  v.  Everett  {d\  Exforte 

South. 

(a)  4  Ruu.  S45*  (c)  2  Rote^  5SS. 

ib)  S  Madd.  587.  {d)  U  East,  5S2. 
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SauiA  (a).    Here  the  fund  was  not  in  the  hands  of  Colonel 

Doyle^  and,  in  fiict,  he  never  received  any  part  of  it.      .^  ^^^ 

There  was  nothing  to  hinder  the  Marquis  from  direct*  «i 

ing  that  his  prize-money  should  be  paid  to  another  per-  v^^nawMJiir. 

son ;  and  it  is  clear  that  the  present  Plaindffi  could  not 

have  claimed  a  lien  on  it  in  any  hands  except  those  of 

Colonel  Doyle* 

The  SciicUar-General  (Sir  E.  B.  Sugden)^  for  die 
crown. 

Mr.  Spenctj  Mr;  Wtightf  and  Mr.  Wre^f  for  other 
I>efendant8. 

7^  Master  of  the  Rolls. 

In  order  to  constitute  an  equitable  assignment,  there 
must  be  an  engagement  to  pay  out  of  the  particular 
fund.  I  am  not  at  liberty  to  conjecture  what  might  have 
been  the  intention  of  the  parties,  except  as  it  is  to  be 
collected  from  the  expressions  of  the  letter;  and,  giving 
to  the  words  of  the  letter  their  natural  signification,  I 
cannot  there  find  any  engagement  on  the  part  of  the 
Marquis  of  Hastings  to  pay  the  debt  out  of  this  mo- 
ney:— ^*  As  I  shall  leave  to  you  the  distribution  of  the 
prize-money,  I  have  to  mention  that  the  executora  of 
Mr.  Sims  are  claimants  upon  it.*'  The  natural  import 
of  the  words  is  not  a  direction  to  Colonel  Doyle  to  pay 
the  debt,  but  an  intimation  that  the  executors  of  Sims 
are  daimants  upon  that  fund,  of  which  the  Marquis 
means  to  leave  the  distribution  to  the  discretion  of  Co- 
lonel Dcyle.    The  bill  must,  therefore^  be  dismissed.  (&) 


(a)  5  SwanH,  898.  S  Vet.  Si.      Ex  parte  Smithy 

(h)  Yeatet  v.  Grooet^  1  V€$.      €  Fes.4A6^    Ex  parte  Aidenanp 
jun.  S80.    E/F  parte  Scudamorey      1  Madd.  S3, 
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lASOi  "Mr.  PepAertott  and  Mr.  T)trtur,  contri. 

SAWioif  In  the  cases  cited,  the  bequest  was,  not  simply  oF  an 

g^y^  annuity,  but  of  a  gross  sum  to  be  laid  out  in  the  purchase 
of  an  annuity.  In  this  will  there  Is  no  mention  of  any 
gross  sum.  The  widow  had  a  right  merely  to  an 
annuity ;  and  though  she  might  have  insisted  on  rec^T- 
ing  a  gross  sum  in  lieu  of  it,  she  never  availed  hersdf  of 
the  power  to  make  such  an  election.  She  never  claimed 
any  thing  except  as  an  annuity;  and  her  personal 
representatives  cannot  alter  the  form  and  nature  of  h^ 
claim. 

T%e  Master  of  the  Rolls. 

There  is  no  difiereuoe  in  equity  between  the  gift  of  a 
^um  certain,  to  be  invested  in  the  purchase  of  an  annuity, 
and  the  direction  that,  at  a  given  time^  a  govemnieDt 
annuity  of  a  certain  amount  is  to  be  purchased*  The 
amount  of  both  gifts  is  equally  certain ;  and  this  Court 
has  considered  it  to  be  equivalent  to  a  personal  legaiy 
of  a  certain  sum  of  money,  because,  when  purchased, 
the  annuitant  may  immediately  sell  the  annuity.  If  die 
annuitant  think  fit,  she  may  waive  the  purchase  of  the 
annuity,  and  may  elect  in  lieu  to  receive  the  annual 
payment  from  the  executor  or  residuary  legatee;  and 
diis  is  the  reason  why,  in  a  late  case  (a),  where  the  an^ 
nuitant  for  many  years  had  received  her  annuity  from 
the  executor,  I  referred  it  to  the  Master,  to  inquire  under 
what  circumstances,  and  for  what  reason,  the  poichase 
of  the  annuity  had  been  delayed. 

In  the  present  case,  it  is  not  pretended  that  the  wife 
had  waived  her  right  to  the  purchase  of  the  annui^, 
though,  at  the  request  of  the  executors,  she  had  con- 
sented 

(«)  The  Matter  of  the  RoUs  referred  here  to  Avm  r.  Rom 
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rented  to  postpone  it  At  the  time  of  her  death  she 
retained  the  right  to  have  the  adequate  sum  invested ; 
and  her  executor  is  now  entitled  to  claim  it  as  part  of 
her  personal  estate. 


By  the  decree  it  was  referred  to  the  Master,  to  inquire 
what  sum  would  have  been  required,  at  the  expiration  of 
three  months  from  the  decease  of  the  testator,  to  pur- 
chase a  government  annuity  of  250/.  during  the  life  of 
Susannah  Heam  g  and  it  was  declared,  that  the  Plain- 
tiffii  were  entitled  to  that  sum,  together  with  interest 
thereon  at  the  rate  of  4  per  cent  irom  the  end  of  the 
three  months. 


The  Defendants  appealed  from  his  Honor's  decree. 

Sir  Edward  Sugdeti  and  Mr.  Swanston^  in  support  of        issi. 
the  decree.  •^"***' 

The  cases  of  Palmer  v.  Crafffurd  (a)  and  Saytey  v. 
Bishop  (fi)  decide  the  present  question.  The  latter,  in- 
deed, goes  a  great  deal  fitrther:  for  there  a  sum  of 
money  was  to  be  laid  out  in  an  annuity  for  a  son,  after 
the  death  of  his  mother;  and  although  the  mother  out- 
lived the  son,  so  that  the  time  for  making  the  invest- 
ment never  arrived,  the  money  was  directed  to  be  raised 
and  paid  to  his  representative.  If  Mrs.  Heam  had 
survived  her  husband  but  a  single  hour,  her  executor^ 
upon  the  principle  of  that  case,  would  be  entitled  to  the 
value  of  this  annuity.  In  point  of  fact,  however,  the 
period  limited  for  the  investment  expired  before  Mrs. 
Heam*B  death;  and  though  she  consented  to  a  post- 
ponement 
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ISSt.       pMemenC  of  the  purchase  wUh  a  yiew  to 

the  Defendants,  they  cannot  be  permitted  to  ieme  a 
contiageot  advantage  from  that  circumstaaoet  aiaoe  it  ii 
not  pretended  that  she  ever  abandoned  her  rigfac  The 
only  distinction  suggested,  that  here  the  thing  given  is 
an  annuity  of  a  certain  amount,  and  not  a  fixed  sum  for 
the  purchase  of  an  annuity,  is  merely  nominal,  and  was 
exploded  in  Yates  v.  Campion,  (a)  As  soon  as  the  pre- 
scribed period  had  elapsed,  the  bequest  became  as  mubb 
ascertained,  or,  by  a  reference  to  the  govemmcaoit  tables^ 
ascertainable^  as  if  its  amount  had  been  specified  in  die 
will*  If  this  had  been  an  annuity  bequeathed  to  s 
stranger  for  the  life  of  the  widow^  and  the  latter  had  died 
after  the  three  months,  but  before  the  investment  vbs 
made,  could  it  be  seriously  argued  that  the  l^tee 
should  lose  the  value  of  his  legacy  ?  '  What  difference 
can  it  make,  that  here  the  annuitant  and  the  cesbd  que 
vie  are  one  and  the  same  person? 

Mr.  Pepys  and  Mr.  Jktmer^  for  the  executors. 

The  substance  of  the  gift  here  b  an  annuity  of  a 
stated  amount,  and  not,  as  in  the  ordinary  case%  an 
jiscertained  sum*  The  intention  of  the  testator,  as  is 
shewn  by  the  bequest  of  300/.  till  the  annuity  should  be 
purchased,  was  to  secure  to  his  widow  a  competent 
provision  for  her  declining  years,  —  not  to  put  into  her 
)iands  a  sum  in  gross,  which  she  might  squander  and 
mismanage,  or  which  might  go  eventually  to  her  own 
relatives.  There  is  nothing  improper  or  illegal  in  that 
intention ;  and  although  the  widow  might  perhaps  have 
defeated  it  by  signifying  her  elecdon  to  the  contraiji 
and  demanding  the  value  of  the  annuity  in  mopey^ 
she  has  not  attempted  to  do  so.  The  Mier  dictum  of 
Lord  King  in  Yates  v.  Compton  goes  only  to  the  ex- 
tent 
(ii)  f  P.  Wm.  SOS. 
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twA  of  allowing  the  «iuioitant  m  option ;  tbe  case  itatif      IMl. 


Davmn 


decided  nolbing,  for  the  report  does  not  state  in  what 
right  the  moniey  was  decreed^  and  Jane  ShfkSf  whom  «.' 

the  Plaintiff  represented^  was  the  legatee  both  of  the  ^^w* 
annuity  and  tbe  residue*  There  is  no  law  which  de- 
cbM^  that  a  testator  may  not  restrict  bis  bounty  to  a 
mere  annual  prorisiooy  or  which  releases  his  executors 
from  tbe  obligation  to  carry  that  purpose  stricdy  into 
efiect»  provided  be  has  expressed  it  in  distinct  and  in- 
perative  terms.  Doubtless  the  legatee  of  an  annuity, 
vbo  is  mjurup  may  sell  it  the  day  after  it  is  bou^t; 
but  the  trouble  and  loss  attending  a  sale  will,  in  general, 
d^y  him  from  such  a  step ;  especially  if  the  annuitant 
he  ai|  elderly  female,  to  whom  a  comfortable  main- 
tenaftce,  wdl  secured,  b  br  more  valuable  than  any 
price  she  could  obtain.  The  coses  referred  to  have  all 
proceeded  upon  tbe  principle  of  there  being  a  gross 
sum  given;  which,  being  ascertained  by  the  testatof  him- 
self the  legat(se  is  permitted  to  deal  with  at  his  pleasuce. 
That  distinction  is  expressly  taken  in  Bames  Y.Bowley.{a) 
If  the  legatee  of  an  annuity  be  a  bad  life,  are  the  exe- 
eutors  to  have  no  discration  with  regard  to  the  time 
and  mode  of  securing  the  annsiity  ?  May  thqr  not  by 
•arvangemoit  with  the  l^tee,  and  for  the  benefit  of  the 
estate,  pixwide  for  its  payment  in  a  difl&rent  way,  or 
postpone  the  investment  till  a  more  advantageous  op- 
portuni^;  or  must  they  at  all  events,  and  at  whatever 
coat,  at  once  set  apart  and  invest  the  price  ? 


The  JiiOaD  C^anc£u:/>iu  *  issi. 

Avgiut9» 

Upon  the  antborily  of  the  cases  which  have  been 
eited,  particularly  Yotes  ▼•  Compton  (i),  I  am  of  opinion 

that 

(a)  B  VtM.  50S.  {b)  S  P.  Wm.  508. 

a  Lord  Broui^mm. 
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1831.        that  the  absolute  interest  in  this  annuity  vested,  at  the 
decease  of  the  testator,  in  the  widow.    The  widow  had 
a  right  to  have  the  annuity  purchased,  and  her  personal 
representatives  have  the  same  right     The  executors 
ought  to  have  bought  it  within  three  months;  and  they 
cannot  say  that  she  shall  be  placed  in  a  worse  situation, 
because  they  have  not  done  their  duty  (for  she  did  not 
die,  till  after  the  three  months  had  elapsed),  than  she 
would  have  been  in,  had  they  done  what  they  ought  to 
have  done.    It  is  said  that,  in  Palmer  v.  Crca^iird(a\ 
and  Bittflejf  v.  BMwp  (6),  there  was  a  bequest  of  a  specific 
sum,  with  a  direction  appended  to  lay  it  out  in  the  pur- 
chase of  an  annuity.     In  the  first  place,  Yate$  v.  Cnap- 
ion  {c)  (which  is  the  earliest  case  upon  the  point)  is  not 
open  to  that  observation ;  for  there  the  testator  directed 
his  executors  to  sell  certain  lands,  and  with  the  money 
arising  from  the  sale^  and  the  surplus  of  his  personsl 
estatJe^  to  purchase  an  annuity  of  lOQL  for  the  life  of 
Jme  Styles  i  and  the  overplus  also  of  the  personal  estate 
was  to  go  to  Jane  Styles.    That  is  a  case^  theiefbie, 
which  is  not  liable  to  the  observation  by  which  it  is 
sought  to  distingnish  the  present  case  from  the  others, 
because  it  is  not  a  bequest  of  any  specific  sum;  the  sum 
to  be  paid  for  the  annuity  is  not  specified;  what  is  qie- 
fied  is  the  amount  of  the  annuity  which  is  to  be  bought 
It  is  true  there  is  a  circumstance  in  that  case  which  does 
not  occur  here:  for  there  the  residue  was  given  to  the 
same  person  who  took  the  annuity,  which  might  make 
some  little  difference  in  the  argument    But  that  obser^ 
ation  does  not  apply  to  Palmer  v.  Craufwrdj  or  Batjiey  ▼• 
Bishop^  or  Barnes  v.  Rowley.    In  Palmer  v.  Oo^^fcnf  (a) 
SOOO/.  was  given  to  two  trustees  to  purchase  an  annuity 
of  SOO/.  for  the  life  of  G.  Crat^iardf  in  their  own  names^ 
and  to  pay  it  to  him  half-yearly.     The  Master  of  the 

Rolls 

(«)  SSwant.A%9.  ifi)  9  re«.S.  (c)  S P.  IVmt.809. 
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Rolls  held,  that  the  only  question  was  concerning  the  18S1. 
effect  of  some  correspondence,  as  evidence  of  his  having 
elected  to  take  a  benefit  under  the  will  in  another  way,, 
and  not  by  way  of  annuity.  In  Barnes  v.  Rowley  (a) 
the  words  were,  <^  I  bequeath  to  Maty  Sieele  250/., 
which  I  have  in  the  5  per  cents.,  to  be  laid  out  in  an 
annuity  for  her  life."  Mary  Steele^  before  the  death  of 
the  testator,  a  few  hours  after  the  will,  had  attempted 
to  commit  suicide,  and  she  effected  that  purpose  two 
days  after  his  decease.  These  were  very  strong  circum- 
stances to  shew  the  probable  intention  of  the  testator  to 
give  her  a  life  interest  by  way  of  annuity  only,  A  de- 
ranged person,  seeking  to  destroy  herself  was  evidently 
not  to  be  trusted ;  and  one  can  hardly  avoid  importing 
that  consideration  into  the  case.  Nevertheless,  Lord 
Ijoughhortmgh  made  use  of  expressions,  which  clearly 
exclude  the  operation  of  the  argument,  by  which  it  is 
sought  to  found  the  doctrine  of  these  cases  upon  the 
circumstance  of  there  being  a  gift  of  the  sum,  and  not  a 
mere  direction  to  lay  it  out  in  the  purchase  of  an 
annuity.  He  asks,  **  Could  I  have  prevented  her  from 
selliDg  the  annuity  the  next,  day,"  during  the  two  days 
the  unfortunate  woman  survived  the  testator?  The 
answer  must  be.  No.  Then  she,  or  her  personal  re- 
presentatives, had  a  right  to  the  same  benefit,  as  if  the 
annuity  had  been  purchased  during  her  life;  and  he 
adds,  '*  The  interference  of  the  Court  against  the  will 
of  the  legatee,  to  compel  the  laying  out  the  money  in  an 
annuity  for  a  person,  her  own  mistress,  would  have  been 
perfectly  nugatory  and  vain.  The  executor  can  never 
benefit  by  it.    I  cannot  raise  a  doubt  upon  it." 

All  these  cases,  then,  appear  to  have  gone  upon  the 
principle^  that  it  is  not  material  whether  a  testator  gives 

a  sum 

(a)srM.50S. 

Ss 
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a  sum  of  money,  and  directs  it  to  be  laid  oat  in  an 
annuity,  or  gives  a  general  direction  to  his  executors,  to 
lay  out  so  much  money  as  will  be  sufficient  to  buy  a 
given  annuity.  In  Barnes  ▼.  'Rondey  the  annuity  was 
considered  to  have  been  vested  from  the  death  of  the 
testator :  and  I  can  see  no  difference  between  giving  a 
sum  of  money  to  be  vested  in  an  annuity,  to  be  paid 
half-yearly  to  A.  i?.,  and  ordering  the  executor  to  laj 
out  so  much  money  as  shall  be  sufficient  to  buy  for 
A.  B.  an  annuity  of  a  certain  amount. 


The  judgment  of  the  Master  of  the  Rolls  must  be 
affirmed,  (a) 

(a)  WoodmeiUm  v.  Walker^  pott. 


June  17. 


BOURN^  V.  GIBBS. 


A  testator 
gave  to  his 
wife  the  re- 
sidue of  his 
personal  pro- 
perty, with  a 
proviso,  that 
if  not  disposed 
of  by  her  in 
her  life  or  by 
her  will,  it 
should  go 
over.    It 
passed,  as  part 
of  her  pro- 
perty, by  her 
will,  although 
not  specifically 
noticed. 


^i^HE  residuary  clause  of  the  will  of  Richard  Garing' 
bauld  was  in  the  following  words :  —  "  Also  I  give 
and  bequeath  the  sum  of  200/.  of  like  lawful  money,  and 
also  the  sum  of  lOOOl.  stock,  residue  of  my  capital  stock, 
in  the  old  joint  stock  of  SotUh  Sea  annuities,  and  also 
200/.  of  capital  stock  in  the  S  per  cent,  consolidated 
Bank  annuities,  and  also  all  the  rest  and  residue  of  my 
goods,  chattels,  effects,  debts  due  and  owing  to  me, 
money,  securities  for  money  in  any  of  the  public  stocks 
or  funds  of  the  kingdom,  and  all  other  my  personal 
estate  whatsoever  and  wheresoever,  and  of  what  kind 
soever  the  same  may  be,  at  the  time  of  my  decease^ 
(from  and  after  the  payment  of  all  my  just  debts,  fu- 
neral expenses,  the  legacies  before  mentioned,  and  the 

I^cy 
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legacy  of  5/.  hereinafter  bequeathed  to  my  executor  1880. 
John  Maj/y  hereinafter  mentioned,  and  the  charges  of 
proving  and  executing  this  my  will)  unto  my  wife 
Elizabeth  ClaringbovM^  to  and  for  her  own  use  and 
benefit,  and  to  be  at  her  own  absolute  disposal,  and  fi*ee 
from  any  control  whatsoever;  provided  nevertheless 
that  if  my  said  wife  shall  make  no  disposition  thereof, 
either  by  expenditure,  sale,  transfer,  assignment,  gift,  or 
otherwise  in  her  lifetime,  or  by  her  last  will  and  testa- 
ment, then  I  direct  that  the  said  several  sums  of  200/. 
lawful  money,  and  1000&  in  the  old  South  Sea  annuities, 
and  200/.  stock  in  the  S  per  cent  consolidated  Bank 
annuities,  and  residuary  personal  estate,  after  such  pay- 
ments thereout  as  aforesaid,  or  such  part  thereof  as  shall 
remain  undisposed  of  as  aforesaid,  shall,  immediately 
after  my  wife's  decease,  go  to,  and  I  accordingly  will 
and  bequeath  the  same,  unto  my  two  nephews,  Peter 
John  Saunders  and  Thomas  Saunders^  and  my  said 
niece  Ann  Gibbsy  equally  to  be  divided  between  them, 
share  and  share  alike,  and  to  their  several  and  respective 
executors,  administrators,  and  assigns." 

The  widow  made  her  will,  in  which  there  was  no 
reference  or  allusion  to '  her  husband's  will ;  and  she 
thereby  disposed  of  all  her  personal  estate  to  other 
persons  than  those  who  were  named  in  her  husband's 
ultimate  residuary  bequest*  A  sum  of  stock,  which  was 
part  of  the  testator's  property  given  to  the  wife,  re- 
mained in  his  name  at  the  widow's  death;  and  the 
question  in  the  cause  was,  whether  this  passed  by  her 
wUl? 

Mn  Bickersteth  and  Mr.  Barber^  for  the  Plaintiffs. 

The  residuary  estate  of  Richard  Claringboidd  became 
his  wife's  absolute  property;   and   it'  passed   by  her 

S  s  2  will 
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1 830*  will  as  part  of  her  assets.  Bull  ▼.  Kingston{a)j  Attorney-' 
General  v.  HaU  (b)  cited  with  approbation  i&  Wytme  t. 
Hawkins  ((?),  Bland  v.  Bland,  {d) 

Mr.  Pemberton  and  Mr.  Farrer^  contri. 

The  wife  had  undoubtedly  a  power  of  disposing  of 
the  stock  in  question,  either  by  applying  it  to  her 
own  use,  or  by  making  an  appointment;  but  if  she  did 
not  dispose  of  it,  the  testator  gave  it  to  his  nephews. 
He  did  not  mean  that  it  should  be  part  of  her  general 
assets ;  her  interest  was  to  cease  with  her  life,  unless 
she  spent  the  fund  or  made  an  express  disposition  of  it; 
and  if  the  will,  which  she  has  made,  does  not  contain 
any  reference  to  her  authority,  or  to  this  specific  fond, 
it  cannot  be  deemed  an  execution  of  her  power. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
widow  took  an  absolute  interest  in  the  whole  of  the 
testator's  residuary  estate,  and  that  the  stock  in  question 
did  pass  by  her  will. 

(a)  1  Mer,  314.  this  pointy   UgkUmne  t.  GiU^ 

{h)  Ftitgibb.  914.     2  Eq.  Ab.  3  Bro.  P.  C.  850.  Tom/.ed.   Up- 

S93.  toHl  V.  HaUey^  1  P.  Wmi.  ejl^ 

(c)  1  Bro.  C,  C.  179.  and  the  cases  referred  to  in  the 

\d)  8  Cor,  349.    See  also,  on  notes. 
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Rolls. 

'  KINSMAN  V.  KINSMAN.  June  n. 

L.C. 

^T^HE  testator,  who  died  in  1780,  by  his  will  devised    Aumuti  s 

'  an  estate,  called  Sandy  Park,  to  William  Kinsman        4.  as. 

for  his  life,  with  remainder  in  tail  to  his  son,  the  prei^ent  jn  a  creditor's 

Plaintiff  then  an  infant ;  and  another  estate  called  the  ^"^^  ^^®  ^^^^ 

and  costs  were 
manor  o{  Nortliwoodf  to  the  Defendant,  Simon  Kinsman^  paid  bv  the 

for  life,  remainder  in  tail  to  his  son,  who  was  another  J^eofoneof 
^  '  two  devised 

Defendant.     After  the  death  of  the  testator,  a  creditor's  estates,  and 

bill  was  filed  for  establishing  the  will  and  administering  directed'uie 

the  estate;  afid  by  the  decree  made  on  the  2dd  of  May  Master  to 

1792,  after  directing  the  usual  accounts  of  the  personal  portion  w^*^ 

estate,  it  was  ordered,  that,  if  the  personal  estate  were  7^^  ^^}^  . 

_,  .         _       ,  i.  1  *    1  1         ,  borne  by  the 

insufficient  for  the  payment  of  the  debts,  the  two  estates  other  devised 

of  Sandy  Park  and  Norikwood  should  contribute  thereto  ^^^  ^^^i 
in  proportion  to  their  respective  values.     On  the  19th  first  m/en- 
of  February  1798,  the  cause  came  on  for  further  direc-  52^  wm  l"^ 
tions  upon  the  Master's  report,  which  ascertained  a  ^^^^  for  life 
considerable  deficiency  of  the  personal  estate  for  pay-  bein^anignor- 

ment  of  the  debts,  and  the  two  estates  were  ordered  to  *°5  P^"**"  *"^ 
.  a  day  labourer^ 

be  sold.     In  pursuance  of  that  order  the  Sandy  Park  no  proceed- 
eslate  was  sold  for  8400/. ;  but,  Simofi  Kinsman  having  1125^7  ^{,^3*12^ 
placed  the  tide-deeds  of  the  Northwood  property  in  an  rection  for 
iron  pot,  and  buried  them  in  his  garden,  no  title  could  l^^^^^^^e 
be  made  to  that  estate,  and  it  remained  unsold.    On  the  ^!^^  of  which 

]  dth  of  March  1 798,  the  cause  came  on  again  for  fur-  devised  estate^ 

^gf  was  sold.  The 
year  following 
the  tenant  for  life  died,  and  his  son,  who  was  entitled  in  remainder,  filed  a  bill  to 
charge  the  purchaser  of  the  other  devised  estate  with  the  proportion  which  it  ought 
to  have  contributed  towards  the  debts 'and  costs;  and  a  decree  was  made  by  the 
^^aster  of  the  Rolls  accordingly,  upon  the  ground  of  lis  pendent,  which  was  held  to 
amount  to  equitable  notice  of  toe  chaige. 

On  appeal  the  decree  was  reversed  by  the  Lord  ChanceUor,  on  the  ground  that 
"lere  was  no  lis  pendens  at  the  time  of  the  purchase. 

Ss  3 
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Kinsman 

V. 

Kinsman. 


ther  directions,  when  the  debts  and  the  costs  of  the  suit 
up  to  that  hearing  were  ordered  to  be  paid  out  of  the 
3400/.,  and  it  was  referred  to  the  Master  to  settle  the 
proportion  of  the  debts  and  costs  which  ought  to  be 
borne  by  the  NortAwood  estate.  The  whole  of  the  sum 
of  3400/.  was  exhausted  in  the  payment  of  debts  and 
costs,  except  the  sum  of  390/. ;  and  the  Master  reported 
that  the  sum  of  873/.  Is.  8iL  was  the  prc^rtion  of  the 
debts  and  costs  which  ought  to  be  borne  by  the  Norilh 
wood  estate.  An  order  was  also  made  for  laying  out  the 
sum  of  390/.  in  3  per  cent,  consols,  and  for  the  pay- 
ment of  the  dividends  to  fV,  Kinsman  daring  his  life. 


William  Kinsman  was  a  poor  and  ignorant  man,  who 
gained  his  livelihood  as  a  day  labourer ;  and  no  furtbtf 
proceedings  were  had  in  the  cause  until  after  his  death, 
which  happened  in  February  1825,  when  the  solicitor 
employed  by  the  present  Plaintiff,  upon  an  i^plicatioo 
to  the  Court  for  the  payment  to  the  Plaintiff  of  the  sum 
of  390/.,  became  apprized  of  the  focts  of  the  case;  and, 
about  the  same  time,  he  discovered  that  Simon  Kinman 
and  his  son  had,  in  the  year  18249  joined  in  a  sale  of 
the  NortkBBood  estate  to  a  Mr.  Fortescue  for  the  sum  of 
S700/.,  who  afterwards  conveyed  it  to  his  son,  one  of 
the  Defendants. 

The  present  was  a  supplemental  suit  for  the  purpose 
of  having  the  sum  of  873/.  Is.  8<L  with  interest  and  costs 

raised  out  of  the  Norikwood  estate. 

« 

Mr.  Pemberton  and  Mr.  Danielle  for  the  Plaintiff. 

Mr.  Tinney  and   Mr.  Parker,   for   the   Defendants 

Simon  Kinsman  and  his  son. 


Mr.  BicJcersteih  and  Mr.  Kindcrslej/,  for  Mr.  Foriescue. 

The 
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The  Defendant  Fortescue  put  in  a  plea  of  purchase        1 830. 


Kinsman 


JLnsmam. 


for  valuable  consideration  without  notice,  to  which  the 
Plaintiff  replied :  no  evidence  was  entered  into  in  sup-  o. 

port  of  the  plea. 

Several  questions  were  raised  in  the  course  of  tlie 
argument,  but  tlie  point  principally  discussed,  and  upon 
which  alone  the  judgment  turned  both  at  the  Rolls  and 
in  the  Court  above,  was,  Whether  there  had  here  been 
a  lis  pendens  of  such  a  nature  as  to  affect  the  purchaser 
with  equitable  notice.  Upon  that  point  the  following 
authorities  were  referred  to :  JVarsley  v.  Earl  of  Scav" 
borough  (a),  Gore  v.  Stacpole  (6),  Stjfle  v.  Martin  (c), 
'Sugden^s  Vendors  and  Purchasers,  {d) 

The  Master  of  the  Rolls  decreed  that  the  sum  of 
6707.  Is.  8J.,  with  interest  and  costs  should  be  raised ; 
stating,  that,  at  the  time  of  the  sale  to  Mr.  Fortescue^ 
there  was  plainly  a  lis  pendens^  which  amounted  to 
equitable  notice  of  the  charge,  and  tliat,  but  for  thesale, 
which  made  a  supplemental  bill  necessary,  he  would 
now  have  ordered  the  charge  to  be  raised  out  of  the 
Nortkmood  estate,  upon  an  application  in  the  original 
suit. 


The  Defendant,  Fortescue^  appealed  from  that  decree.         isji. 

Aug.  2,  3,  4. 

Mr.  Pepys  and  Mr.  Danielle  for  the  Plaintiff. 

The  SoUcitor-Getieral  (Sir  W.  Home),  Sir  E.  Sugdeu, 
and  Mr.  Kindersleyf  for  tlie  Appellant. 


(«)  3  Atk.  592.  (rf)  755—8.  7tll  cd.,  whwe  all 

(6)  1  DaWyZO.  tbc  cases  are  coniiilcrcd. 


(f )  I  C%  Co,  1 50, 
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KiNBKAN 
V. 

Kinsman. 


In  support  of  the  decree  it  was  argued,  that,  as  Mr. 
Fartescue  had  bought  the  Norikwoad  estate  during  the 
pendency  of  a  suit,   in  which   it  had   been  declared 
chargeable  with  the  sum  now  sought  to  be  recovered, 
he  must  be  considered,  in  equity,  as  having  had  con- 
structive notice.      There  was  no  pretence  for  saying 
that  at  tlie  time   of  his   purchase   the  cause  was  at 
an  end.      The  report  of  the  Master  ascertaining  the 
amount  of  the  charge  had  been  regularly  confirmed,  but 
no  final  decree,  directing  the  money  to  be  raised,  had 
ever  been  pronounced.     The  surplus  produce  of  the 
other  estate,  which  had  been  administered  in  the  same 
suit,  remained  in  the  custody  of  the  Court,  and,  under 
orders  made  in  the  cause,  the  dividends  were  payable 
to  the  tenant  for  life,  till  his  death  in  1825,  a  period 
subsequent  to  the  date  of  the  purchase.     Indeed,  the 
Master  of  the  Rolls  had   intimated  that,  but  for  the 
transfer  of  interest  occasioned  by  the  sale,  he  should 
have  felt  no  difficulty  in   ordering  the  charge  to  be 
raised  upon  a  petition  in  the  original  suit,  without  the 
expense  of  a  supplemental  bill.     The  existence  of  a 
lis  pendens  was  therefore  unquestionable ;   and  it  was 
scarcely  conceivable  how  the  purchaser  or  his  advisers, 
if  they  had  used  reasonable  diligence  in  investigatiag 
^he  title,  could  have  failed  to  discover  the  &cU 


On  the  other  side,  it  was  contended,  that,  if  this  were 
to  be  considered  as  constituting  litis  pendentia^  half  the 
lands  in  the  kingdom  would  be  placed  extra  commerduM; 
since,'  in  a  large  proportion  of  suits  instituted  for  the 
administration  of  assets,  and  under  which  charges  might 
eventually  be  established  against  real  estate,  no  final 
decree  was  ever  made ;  but  as  soon  as  their  immediate 
object  was  attained,  the  actors  declined  to  prosecute  them 
farther.  In  the  present  instance^  after  the  creditors,  who 
proved  their  debts,  had  obtained  a  decree  for  payment, 

they 
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they  bad  no  motive  in  proceeding;  and  the  suit  was  of       1881. 

course  suffered  to  so  to  sleep.    In  common  understand-     *_!*  '  "  * 

®  *^  Kinsman 

ing,  and  for  all  practical  purposes,  a  cause  was  abso-  _  v, 
lotely  determined,  when  the  object  had  been  accom- 
plished for  which  it  was  originally  commenced.  It  was 
nothing  to  the  Plaintiff  or  to  the  public,  what  equities  the 
Court  might  afterwards  see  fit  to  administer  between  the 
different  Defendants.  In  strictness  there  could  be  no 
litis  pendentia  between  co-defendants.  The  order  mieide 
in  1792,  or  at  all  events  diat  in  1798,  was,  therefore^ 
really  the  final  decree;  but  if  it  were  otherwise,  the  cir- 
cumstances which  had  occurred  since,  —  the  laches  of  the 
parties,  the  undisputed  transfer  of  the  property,  and  still 
more^  the  leaving  the  Defendant  Simon  Kinsman  in  the 
undisturbed  possession  of  the  Norikaoood  estate,  thereby 
enabling  him  to  commit  a  fraud  upon  the  purchaser,  — 
were  tantamount  to  an  abandonment  of  the  suit  And 
yeCf  according  to  the  Plaintiff's  argument,  no  length  of 
time,  not  fifty  years,  or  a  century,  would  be  sufficient  to 
destroy  the  Uiis  pendentia^  unless '  a  decree  were  pro- 
nounced, formally  dismissing  the  cause  out  of  Court,  a 
decree  which,  in  practice,  never  was  made,  and  which  it 
was  nobody's  interest  to  ask.  Such  a  doctrine  was 
absurd  in  principle,  and  would  be  most  mischievous  in 
its  operation.  Lord  Bacon,  in  his  twelfth  rule  (a),  laid 
it  down,  that  Us  pendens  cannot  affect  a  purchaser,  unless 
it  be  closely  and  vigorously  prosecuted. 

In  addition  to  the  authorities  cited  in  the  Court 
below,  Bishop  of  Winchester  v.  Paine  {b)  was  referred  to. 


The  Lord  Chancellor,  after  stating  the  circum-     Augugi  95. 
stances  of  the  case,  observed,  that  the  single  question 


was 


f 


{a)  B€ame$*t  Orders,  p.  7.  penier,  a  P.  Wnu.  482.,  and  the 

(Jb)  1 1  Fe«.  1 94.  Sorrell  ▼.  Car"      cases  cited  in  the  note. 
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183 1 4       MraS|-«-not  vfhether  Us  pendens  was  notice  to  a  pur- 
chaser, for  of  that  there  could  be  no  doabt,  —  but  whe- 
ther there  was  or  was  not  a  lis  pendens  in  thb  case? 
He  took  it  to  be  perfectly  clear  that,  in  order  to  coa- 
.  stitute  Utis  pendentia^  there  must  be  a  continuance  of 
litis  contestaiio ;  and  without  going  so  far  as  to  say  with 
Lord  Bacon f  that  there  must  be  a  constant  and  vigorous 
prosecution  of  the  suit,  still  something  should  be  done 
to  keep  it  alive  and  in  activity*     It  was  unnecessary  to 
go  through  the  authorities  which  had  h&esa  adverted  to^ 
the  rather,  as,  with  the  exception  of  Worstey  v.  laA 
Scarborough^  where  Lord  Hardwicke  drew  the  acknow- 
ledged distinction  between  a  pending  suit  and  a  decree, 
they  would  not  be  found  to  lay  down  any  distinct  principle 
upon  the  subject.     He  was  ready  to  admit  that  a  decree 
for  an  account  in  a  creditor's  suit  would  not  determine 
a  lis  pendens.     But  when  the  proceedings  went  a  great 
deal  further  than  the  account ;  when  the  cause  had  bees 
referred  to  the  Master,  to  see  what  proportions  of  a 
•given  incumbrance  two  estates  should  respectively  bear; 
when  the  Master  had  made  his  report ;  when  that  report, 
unobjected  to  and  unexcepted  to,  had  been  finally  ooo- 
firmed;   when  the  whole  of  the  equities  between  the 
parties  had  been  adjusted  and  adjudicated  upon ;  when 
every  thing  had  been  obtained  under  the  decree  which 
the  suit  had  contemplated,  and  nothing  remained  but  to 
carry  the  decree  into  ^Eect,  the  case  was  most  materially 
changed.     After  the  decree^   and  before  execution,  it 
was  not  pretended  that  lis  pendens  could  any  longer 
exist.     If  that  were  in  substance  the  case  here,  to  what 
did  the  difference  in  form  amount  ?    It  might  be  true, 
that  no  general  decree  had  been  made  upon  the  cause 
coming  back  for  fiirther  directions.     And  why  was  it 
so?     In  all  probability  because  no  farther  directions 
were  required;  the  rights  of  the  parties  having  been  as- 
certained and  decided  by  the  report,  that  report  con- 
firmed, 


The  other  Defendants,  Simon  Kinsman  and  his  son, 
were  served  with  the  petition  of  appeal,  but  did  not 
appear. 


Kinsman. 
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firmed,  and  still  unappealed  from,  was  in  truth  the  final        1881. 
judgment  in  the  cause.     How  many  years  had  elapsed      ^    ^ 
after  that  decree  had  been  pronounced?     Upwards  of  a  r. 

quarter  of  a  century ;  and  matters  might  have  gone  on 
for  a  century  longer,  because  nobody  had  any  motive  to 
interfere.  If  the  supplemental  bill  were  considered  as 
growing  out  of  the  former  suit,  that  might,  in  a  certain 
sense,  be  held  to  be,  and  perhaps  His  Honour  had  so 
held  it,  a  continuance  and  prosecution  of  the  original 
cause;  but  it  would  be  an  abuse  of  the  plain  meaning 
of  the  term  lis  pendens  to  apply  it  to  a  case  like  the 
present,  where  the  supplemental  bill  was  not  filed,  till 
after  the  sale  had  taken  place. 

Upon  these  grounds,  his  Lordship  was  of  opinion 
that,  at  the  time  when  the  purchase  was  made,  there 
was  no  litis  pendentia  of  which  the  purchaser  was  bound 
to  take  notice,  and  that  the  judgment  of  the  Court  below 
ought,  therefore,  to  be  reversed. 
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^iJ^g,^  FOSBROOKE  i;.  BALGUY. 

The  eighth  of  Tj^XCEPTIONS  having  been  allowed  to  the  De- 
appHes  only  "^  fendant*s  answer,  the  Master,  under  the  authority 
to  the  case  of   Qf  jj|g  eighth  of  the  new  orders,  fixed  a  month's  time 

and  if  the         for  the  Defendant  to  put  in  his  further  answer. 
Plaintiff  after- 
wards moTe  to 
amend  his  bill.       The  Plaintiff  two  days  afterwards  (24th  of  Jpril) 

is  entided  to^^  obtained,  as  of  course,  an  order  to  amend  his  bill,  and 
an  order  for  that  the  Defendant  should  answer  the  amendments  and 
answer  ao-  exceptions  together,  but  did  not  in  fact  amend  the 
cording  to  the  record,  till  a  great  part  of  the  month  had  elapsed.    The 

amended  bill  was  filed  on  the  14th  of  May ^  and  on  the 
7th  of  Jtfff^  the  Defendant^  haying  been^served  with  the 
order  to  amend,  obtained  an  order  for  a  commission  to 
take  hb  answer  to  the  amendments  and  exceptions,  with 
six  weeks'  time  to  return  the  same* 


The  Plaintiff  now  presented  a  petition  to  discharge 
that  order  for  irregularity,  on  the  ground  that  the  De- 
fisndant  ought  to  have  answered  the  amendments  and 
exceptions  within  the  month  fixed  by  the  Master. 

Mr.  Rogers^  in  support  of  the  petition. 

The  Master  <^  the  Rolls. 

The  eighth  order  applies  only  to  the  case  of  ex- 
ceptions. If  a  plaintiff  afterwards  amend  his  bill,  the 
defendant  is  entitled  to  an  order  for  time  to  answer  ac- 
cording to  the  old  practice.     If  it  were  otherwise,  the 

plaintiff, 
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» 

plaintifl^  by  delaying  to  amend,  would  deprive  the  de-  }8S0« 

fendant  of  the  time  allowed  by  the  Master  to  answer  1~  ^      ' 

^  FOBBROOKB 

exceptions.  «. 

Petition  dismissed  with  costs.  ^^^^"^^ 


PROPERT  «?•  PARKER.  Jim*  si. 

npHIS  was  a  bill  for  the  specific  performance  of  a  If  theDefeod- 
contract  for  the  purchase  of  a  leasehold  house,  writes  the 

The  contract  was  written  by  the  Defendant,  but  was  ^cement  for 

,  the  purchase 

not  signed  by  him.     It  stated  the  agreement  in  the  of  a  leasehold 
third  person,  in  the  following  form:  — "Mr.  Wilmat  J^'^^'hSown 

Parker  has  agreed/'  &c.  name  in  the 

third  person 
as«Mr.i€.^. 

Mr.  Bickerstetk  and  Mr.  Girdlestone^  for  the  plaintiff,    has  agreed ;'' 

this  is  a  good 
contract  with- 

Mr.  Tinna/  and  Mr.  Girdlestone  junior,  for  the  De-  {|}.^®^j'f  **^® 

fendant.  though  he 

does  not 
otherwise  sign 
For  the  Defendant  it  was  objected  that  the  insertion  the  agree- 

of  his  name,  in  his  own  handwritings  in  the  beginning  ^^^  ' 

of  the  agreement,  was  not  a  signing  within  the  meaning 

of  the  statute  of  frauds ;  and  in  support  of  the  objection 

Morison  v.  Tumour  {a)  was  cited. 

The  Master  of  the  Rolls  over-ruled  the  objection ; 
observing  that  what  the  statute  of  frauds  requires,  is, 
that  the  party,  who  is  sought  to  be  charged,  shall,  by 
writing  his  own  name,  have  attested  that  he  has  entered 
into  the  contract. 


The  usual  order  of  reference  as  to  title  was  made. 

(a)  18  Vet.  175.  See  Sugden*t      87 — 90.  (Sth  edit.)  and  the  cases 
Law  of  Vendors  and  Purchasers^      there  cited. 
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yime92.  ATTORNEY  GENERAL  r.  CHRISPS 

HOSPITAL. 

I 

Where  an         1\^^*  GUYf  who  was  the  founder  of  Chg^s  HotpUalf 

IwenlJl  ^  '»  *»«  ^"'^  af^^  mentioning  a  charter  of  incorpor- 
charitable  in-  ation  which  he  intended  that  charity  should  obtain,  made 
ever  upon  a      ^   bequest  in  the   following  words :  —  ^  Item,  I  give 

condition,  and  iq  i\^q  president  and  irovemors  of  Christ s  Hospital  in 

18  once  ac-  »  o 

cepted  and       London^  and  their  successors  for  ever,  one  annuity  or 

*^^®^  I*^'i.-'  y®*"'^y  ^"°*  ^^  *^^  ^  ^  P*"^  ^y  ^7  ^^  executors  till 

wards  be  re-  such  intended  corporation  shall  be  obtained  and  take 

pieaKure  **'  effect,  and  then,  by  such  intended  corporation,  or  their 

dthough  the  treasurer  for  the  time  being ;  provided,  nevetheless,  and 

with  a  direo-  upon  this  condition,  that  my  said  executors,  and  such 

tion,  that,        intended  corporation  and  their  successors,  shall  have 

upon  the  , 

neglect  or        liberty  from  time  to  time   to  nominate  and   put  into 

institution*^^  ^^^^*^  Hospital  aforesaid,  yearly  and  every  year  for 
any  time  to  ever  at  Easter^  or  within  six  months  after,  such  four  poor 
condition*  the  children,  boys  or  girls,  whether  orphans  or  otherwise^ 
annuity  shall  or  the  children  of  freemen  of  the  city  of  Londcn^  or 
another  man-  unfreemen,  not  less  than  seven,  or  more  than  ten  years 
ner.  ^f  gg^^  ^s  my  said  executors,  or  the  said  intended  cor- 

poration and  their  successors  shall  think  fit,  with  pre- 
ference to  my  relations,  as  often  as  any  such  shall  offer 
themselves ;  who  shall  be  received  into  the  said  hospital, 
and  have  the  maintenance  and  education  thereof,  and 
be  continued  therein  in  like  manner  as  other  children 
are  maintained  and  educated  in  the  said  hospital ;  and 
my  will  is)  that,  in  case  and  as  often  as  the  said  president 
and  governors  of  Chrises  Church  Hospital  shall  n^ect 
or  refuse  to  take  in  and  maintain  the  said  number  of 
boys  and  girls  to  them  nominated,  and  qualified  as  afore- 
said, it  shall  be  lawful  to  my  said  executors,  and  the 
said  intended  corporation,  and  they  are  hereby  directed 
and  desired  to  apply  the  said  annual  sum  of  400/.  to  tiie 

education 
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edacation  and  maintenance  of  such  four  poor  children  as 
aforesaid^  in  such  other  school  or  placet  and  in  such 
other  manner  as  they  shall  think  fit" 

The  governors  of  Christ^s  Hospital  accepted  the 
legacy,  and,  from  the  year  1725  to  the  present  time, 
complied  with  the  annexed  condition;  but  they  now 
declined  to  do  so  any  longer,  contending  that,  by  the 
true  construction  of  the  latter  part  of  the  bequest,  they 
were  not  bound  by  the  acceptance  of  the  legacy  to  con- 
tinue to  act  under  it,  but  were  at  liberty  to  abandon  the 
gift,  together  with  the  condition  annexed  to  it,  whenever 
they  thought  fit. 

Mr.  PemberUm  and  Mr.  Wigram^  for  the  relators. 

The  sum  of  400/.  a  year  is  given  to  the  governors 
of  Chrisfs  Hospital  and  their  successors  for  ever ;  but  it 
is  given  upon  condition,  that  the  governors  of  Gwfs 
Hospital  and  their  successors  should  have  liberty,  yearly 
and  every  year  for  ever,  to  put  into  Chrisfs  Hoqntal 
four  children,  to  be  educated  and  maintained  in  the 
same  manner  as  the  other  objects  of  that  charity.     The 
legacy  could  not  be  accepted  in  part  and  rejected  in 
part:  it  could  not  be  accepted  for  one  hundred  years 
and  no  longer :  being  accepted,  it  was  accepted  abso- 
lutely ;  and  the  governors  of  Chrisfs  Hospital  are  there- 
fore bound  for  ever  by  the  condition.     The  direction  for 
applying  the  annuity  to  the  education  and  maintenance 
of  an  equal  number  of  poor  children  in  some  other  place, 
in  case  the  governors  of  Chrisfs  Hospital  should  neglect 
or  refuse  to  admit  them,  does  not  give  a  right  so  to  refuse 
or  neglect 

Mr.  Bickersteth  and  Mr.  PhiUimore^  contrd. 

This  is  a  bequest  of  a  yearly  payment,  subject  to  a 
condition  which  is  to  be  performed  yearly;   and  the 

testator, 


1880. 

ATTORNflYr 

Gemesal 
Crriit's 

HoSPITiLL, 


628 


CASES  IN  CHANCERY. 


1880. 


Attoeney- 

GSNE&AL 

V. 

Chbibt*8 

hoBFITAU 


testator,  contemplating  that,  at  some  future  time,  the 
parties  might  deem  the  condition  too  burdensome  and 
decline  to  comply  with  it,  has,  in  that  event,  directed 
the  yearly  sum  to  be  differently  applied.  It  is  not 
consistent  with  the  language  of  the  will  to  say,  that 
the  testator  considered  that  the  governors  of  ChrisCs 
Hospital^  if  they  once  accepted  any  of  the  yearly  pay- 
ments, were  never  to  be  at  liberty  at  any  future  time  to 
neglect  or  refuse  to  admit  four  boys  yearly.  The  sum 
of  400/.  a  year  is  not  at  present  sufficient  to  maintain 
four  boys  or  girls  yearly  for  the  whole  length  of  time 
during  which  each  child,  when  once  admitted,  is  entided 
to  remain  on  the  foundation ;  and  the  extra  expense  must 
be  provided  for  out  of  the  other  property  of  the  charity. 
It  is  not  likely,  that  the  testator  should  have  intended, 
instead  of  benefiting  Chrisfs  Hospital^  to  create  an  io- 
cumbrance  on  its  funds;  and  such  a  purpose  cannot 
reasonably  be  imputed  to  him. 


The  Master  of  the  Rolls. 

If  the  annuity  were  given  to  Christ^ s  Hospital  for  sucb 
time  only  as  they  should  continue  to  act  upon  the  con- 
dition, then,  indeed,  they  would  be  at  liberty  to  retire 
from  it  at  their  pleasure.  But  here  the  annuity  is  given 
to  them  and  their  successors  for  ever;  and,  having  once 
accepted  it,  they  are  for  ever  bound  by  the  condition,  {a) 
The  latter  part  of  the  clause,  which  autliorises  the  exe- 
cutors or  the  intended  corporation  to  apply  the  400i  a 
year  in  another  manner,  if  the  governors  of  Chrisfs 
Hospital  shall  refuse  or  neglect  to  act  under  the  con- 
dition, is  not  to  be  considered  as  authorizing  that  re- 
fusal or  neglect,  but  as  a  collateral  remedy  to  secure  at 
all  events,  the  testator's  charitable  intention. 


(a)  Attomey-OenenU  t.  Chriifs     tomey^General  v.  Andrew^  9  Va. 
HotpUalf  5  Bro,  C.  C  165.     At-      653. 
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GARRATT  v.  NIBLOCK.  Rou* 

June  22. 

rpHE  wfll  of  &  Richardsj  which  bore  date  the  12th  of  A  bequert  by 

l_     rr  T  1  11  1  &  husband  to 

"^   September  1821,  and  was  not  duly  attested  to  pass  h^g  «  beloved 

real  estate,  after  desiring  that  his  wife  should  leave  off  ^^i]  not 

,      ,        .  °,  •        1         •  J  mentioning 

shopkeeping,  gave  several  pecuniary  legaaes,  and  pro-  her  by  name, 

ceeded  in  these  words:  —"  I  then  irive  to  my  beloved  app\l»  «- 

**  ^  cliuively  to 

wife  all  my  household  furniture,  and  to  her  own  dis-  the  individual 
posal ;  likewise  I  give  to  my  beloved  wife  all  my  freehold  Jie^dwSp^ 
property  in  the  parish  otEiseb/g  all  my  money  in  the  tion  at  the 
fiinds,  mortgages,  bonds,  notes  of  hand,  &c.  for  her  own  ^]]  ^^^^  |g 
use  during  her  natural  life.''      After  her  decease  the  °^^^^  ^^* 
testator  directed  his  freehold  property,  and  his  property  after-taken 
m  the  funds,  to  be  sold,  and  the  produce  to  be  divided  ^^ 
among  seven  of  his  relations  and  their  fitmilies,  in  man- 
ner therein  mentioned ;  and  he  appointed  J.  W*  NiUock 
(to  whom  he  gave  a  legacy  of  100/.)  and  his  wife,  his  ex- 
ecutor and  executrix. 

The  wife  was  not  mentioned  by  name  in  any  part  of 
the  will.  At  the  time  of  its  execution,  the  testator  was 
a  married  man ;  and,  upon  the  death  of  his  wife  some 
time  afterwards,  he,  in  April  1824,  married  a  second 
wife^  who  survived  him.  He  died  in  the  month  of 
Jugua  1824.  Probate  was  granted  to  J.  W.  Nibhck 
alon^  as  surviving  executor. 

One  question  in  the  cause  was,  whether  the  testator's 
widow  was  entitled  to  a  life-interest  in  the  funded  and 
other  personal  property  under  the  bequest  to  his  '^  be- 
loved wife?" 

Tt  Mr. 
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specific  legatee  of  personalty,  the  devisee  shall  not  have 
his  mortgage  paid  by  the  specific  legatee,  bat  shall  take 
the  mortgaged  fee  simple  cum  onerem  Afortiorij  a  spe> 
cific  legatee  of  a  mortgaged  leasehold  shall  not  have 
contribution  towards  his  mortgage  from  other  specific 
legatees  of  leasehold.  The  direction,  that  the  mortgage 
debt  should  be  paid  out  of  the  residuary  personal  estate^ 
merely  follows  the  general  rule  of  law ;  and,  that  fund 
failing,  the  legatee  of  the  mortgnged  leasehold  mast  take 
it  aim  oiiere. 


R0LI4U 

Juiy  6. 

Where  a  trust 
estate  de- 
scended to 
one  who  re- 
fused to  ex- 
ecute a  con- 
veyance to  the 
cetivk  que 
tnutt  after  it 
had  been  ap- 
proved by 
/lis  solicitor, 
unless  he  were 
paid  a  sum  of 
money,  the 
Court  ordered 
the  con- 
veyance, with 
costs  against 
the  De. 
fendant. 


WATTS  V.  TURNER. 

A  TRUST  estate  descended  to  the  Defendant;  and 
the  Plaintifl^  who  was  cestui  que  trusty  being  entitled 
to  the  legal  estate,  a  draft  of  the  intended  conveyance 
was  sent  to  the  solicitor  of  the  Defendant,  and  approved 
of  by  him*  The  Defendant  afterwards  refused  to  exe- 
cute, the  conveyance,  unless  the  Plaintiff  paid  him  a  sum 
of  money.     The  bill  was  filed  to  compel  a  conveyance. 

Mr.  Pewberton  and  Mr.  Ching^  for  the  Plaintiff. 

Mr.  Wilbraham^  for  the  Defendant,  the  trustee,  sub- 
mitted, that,  as  the  Plaintiff  had  chosen  to  file  a  bill, 
instead  of  applying  for  a  conveyance  in  a  summary  way 
by  petition  under  the  statute,  he  had  himself  to  blame 
for  any  trouble  and  expense  he  had  incurred. 


T^e  Master  ^  the  Rolls  made  the  decree  against 
the  Defendant,  with  costs. 
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ROWLANDS  V.  TUCKER.  ^"*- 

July  8. 

THIS  was  a  bill  for  the  administration  of  assets,  filed  ^  wmple  con- 
tract creditor, 

by  a  simple  contract  creditor.     It  turned  out  that  who  files  a 
the  assets  were  not  sufficient  for  the  payment  of  the  adminUtofr. 

specialty  debts.  tion  of  assets, 

will  not  be 

allowed  his 

Mr;  T.  Parker,  for  the  Plaintiff.  coste,  if  the 

estate  is  not 
sufficient  for 

Mr.  Bickersteth,  contra.  *»je  payment 

of  specialty 

debU. 

The  Master  of  the  Rolls  refused  to  allow  the  Plain- 
tiff his  costs,  (a) 

{a)  See  Young  t.  Everest,  iupra^  p.  426. 
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Rolls. 
JtdyS.  16. 19. 

Where  estates 
tail  arede> 
▼ised  to  more 
than  two  per- 
sons as  tenants 
in  common, 
and  it  is  ma- 
nifest that  the 
testator  did 
not  intend 
that  any  part 
of  the  estate 
shouldgooyer, 
unless  there 
were  a  failure 
of  issue  of  all 
the  devisees, 
there  the  d&* 
▼iseestake 
cross  r^ 
mainders. 

Where  e^ 
tates  tail  are 
given  to  two 
persons  only 
as  tenants  in 
common^ 
there  cross 
remainders 
between  them 
will  be  im- 
impliedy  al- 
though there 
is  no  ex- 
pressed in- 
tention that 
no  part  of  the 
estate  should 
go  over  until 
the  failure  of 
issue  of  both, 
unless  the  li- 
mitation to 
them  be  suc- 
cessively, se- 
verally, or 
respectively. 


LIVESEY  i;.  HARDING. 

^T^HE  testator,  upon  the  faUure  of  issue  of  his  ddest 
or  only  son,  limited  his  estate  in  the  words  follow- 
ing :  —  *^  To  the  use  of  all  and  every  the  daughter 
and  daughters  of  me  the  said  Edmund  Idvesofj  and  the 
heirs  of  their  bodies,  to  take  as  tenants  in  common;  if 
more  than  one,  equally ;  and  if  but  one,  to  the  use  of 
such  only  daughter  of  me  the  said  Edmund  Uvesey^  and 
the  heirs  of  her  body  for  ever;  and  for  de&ult  of  sadi 
issue,  to  the  use  of  my  own  right  heirs  for  ever.** 

One  question  in  the  cause  was,  whether  the  daoghtos 
took  cross  remainders  in  tail  ? 

Mr.  AgoTf  Mr.  Preston^  and  Mr.  Duckaxnih  con* 
tended,  that  cross  remainders  were  to  be  implied  between 
the  daughters.  If  there  were  only  two  daughters  (as 
was  the  case  here),  and  the  devise  had  been  to  them  by 
name,  cross  remainders  would  have  been  implied.  The 
construction  must  be  the  same^  the  devise  being  to  them 
as  a  class ;  and  the  implication  would  not  be  prevented 
by  the  circumstance  that  more  than  two  individuals 
might  be  comprised  in  that  class ;  for  the  rule,  whidi 
excludes  the  implication  of  cross  remainders  between 
moi^  than  two,  does  not  apply  where  the  limitations  are 
to  a  class,  iind  not  to  certain  persons  by  name  or  indi- 
vidual description.  Besides,  it  was  evident  that  the 
testator  did  not  mean  that  any  part  of  the  estate  should 
go  over  to  his  right  heirs,  so  long  as  there  was  any 
issue  of  his  daughters ;  and  that  intention  could  not  be 
effected,  unless  cross  remainders  were  implied. 


Mr. 
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Mr.  TYediwe  and  Mr.  Teed^  contrd^  argued  that  a 
devise  to  daughters  and  the  heirs  of  their  bodies,  to  take 
as  tenants  in  common,  was  equivalent  to  a  devise  to 
them  and  the  hdrs  of  their  respective  bodies;  a  mode  of 
limitation  which,  it  was  said,  excluded  the  implication  of 
cross  remainders,  even  as  between  two  devisees. 


1S50. 


LXTSSBT 

HAaoiNo. 


The  following  cases  were  cited :  —  Comber  v.  HiU(a\ 
Phipard  (r.  Mansfield  {b\  Jtherion  v.  Pye  {c\  Watson  v. 
Faxon  (<Q,  Doe  d.  Gorges  v.  Webb  {e)f  and  Green  v.  Sie^ 
pkens.  ig) 


The  Master  cf  the  Rolls. 

It  being  manifest  that  the  testator  intended  that  no 
part  of  the  estate  should  go  over,  unless  there  were  a 
fiiilure  of  issue  of  all  his  daughters,  it  necessarily  follows 
that  the  daughters  took  cross  remainders. 

Where  there  is  a  gift  to  two  persons  only  and  the 
heirs  of  thdr  bodies,  cross  reminders  will  be  implied, 
aldiough  there  is  no  expressed  intention  that  no  part  of 
the  estate  shall  go  over  until  the  failure  of  issue  of  both, 
unless  the  limitation  to  them  be,  successively,  severally, 
or  respectively,  and  then  the  remainders  over  will  be 
several  and  respective. 


(a)  S  SirangCf  969.  Cos.  temp. 
Hardwicke,  S2. 
(6)  Cotoper,  797. 
(c)  4  T.  M.  710. 


(<Q  8  Eoit^  56. 
le)  1  Taunt.  834. 
(g)  17  K«.64. 


ess 


CASES  IN  CHANCERY. 


18S0.* 


Rolls.    . 
Jttly  9. 

Assignees  of 
an  insolveDt 
mortgagor  are 
not  entitled 
to  the  costs  of 
a  suit  for  fore- 
closure, 
though  they 
by  their 
answer  dis- 
claim, and  say 
that  if  they 
had  been  ap- 
plied to,  they 
would  have 
released  the 
equity  of  re- 
demption. 

An  insol- 
vent mort- 
gagor, even 
where  his 
asngnees  dis- 
dum  all  in- 
terest in  the 
equity  of  re- 
demption, 
ought  not  to 
be  made  a 
partv  to  a  suit 
lor  foreclosing 
the  mortgage. 


COLLINS  ».  SHIRLEY- 

^TIHIS  was  a  foreclosure  suit  by  the  mortgagee  of  a. 
leasehold  against  Shirley^  the  mortgagor,  who  had 
taken  the  benefit  of  the  insolvent  actt  and  his  assignees. 
The  assignees  by  their  answer  disclaimed  all  interest, 
and'  said>  that  they  would  have  released  the  equity  of 
redemption,  if  any  application  for  that  purpose  bad  been 
made  to  them. 

Mr.  Lynchf  for  the  Defendants,  contended  that  the 
assignees,  having  disclaimed,  and  having  been  always 
willing  to  release  the  equity  of  redemption,  ought  not  to 
have  been  brought  to  a  hearing,  and  should,  therefore, 
have  their  costs  from  the  Plaintiff.  Shirley^  he  sub- 
mitted, was  improperly  made  a  party;  for  a  decree  of 
foreclosure  against  his  assignees  would  have  bound  hioi; 
and  if  they  had  released  the  equity  of  redemption,  he 
could  not  have  filed  a  bill  to  redeem. 

Mr.  Pemberiony  contra. 

The  assignees  having  disclaimed,  the  insolvent  might 
have  redeemed ;  and  it  was,  therefore,  necessary  to  de- 
tain him  as  a  ^defendant.  The  disclaimer  of  the  as- 
signees cannot  entitle  them  to  receive  costs;  for  their 
dbclaimer  would  not  have  given  the  Plaintiff  a  good 
title. 


The  Master  of  the  Rolls  held,  that  the  assignees 
were  not  entitled  to  their  costs,  but  that  Shirley  had 
been  made  a  party  improperly,  and  ought,  therefore,  to 
have  his  costs. 
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HUMPHREYS  v.  HOWES.  Juls^g.  i«. 

JOHN  HUMPHREYS  bequeathed  the  residue  of  Atertator 
his  personal  estate  to  Johnson  HaweSf  and  Hqffgaard  gidue  of  his 
Skoobridse^  upon  trust  to  invest  the  same  in  ffovemment  ^^^  ^  *"»- 
securities ;    "  and  upon  trust,"  continued  the  testator,  trust,  to  pay 
"that  they,  Johnson  Howes mA  Hqffgaard ShofArid^e, ox  S^^Ju?""** 
the  survivor  of  them,  or  the  executors  or  administrators  her  life;  and 
of  such  survivor,  do  and  shall  pay  the  dividends,  in-  ^^^|,  totrans* 
terest,  and  produce  of  the  said  trust-monies,  as  the  same  ^^  ^^  trust 
shall  become  due  and  payable,  unto  my  brothers  Samuel  two  nq>hews 

Humphreys  and  Peter  Humphreys^  and  my  sister  Hannah  ^  aaa  C., 

_     ,  soare  and 

Cokery  equally,  share  and  share  alike,  during  the  term  share  alike; 

of  their  natural  lives,  and  to  the  survivor  of  them  during  ajjd  if  either 

l^  o  of ms  nephews 

his  or  her  natural  life ;  and  from  and  after  the  decease  died  before 
of  them,  my  brothers  and  sisters,  Samuel  Humphreys^  ^^x^^j^ 
Peter  Humphreys^  and  Hannah  Coker^  then  upon  trust  monies  be- 
that  they  the  said  Johnson  Howes  and  Hqffgaard  Shoo^  without  loiv-' 

bridpey  or  the  survivor  of  them,  or  the  executors  or  ad-  i?8  "M";*  ^® 

.  .  .         share  of 

ministrators  of  such  survivor,  do  and  shall  pay,  assign,  him  so  dying 

transfer,  and  dispose  of  the  said  trust-monies,  and  the  ]T^  to  go  to 
'  '^  the  survivor : 

dividends,  and  interest,  and  produce  thereof,  unto  my  B.^  one  of  the 
nephew  John  Crom^  son  of  my  said  sister  Hannah  Coker^  ?n  theTw^ 
and  my  nephew  John  Humphreys^  son  of  my  brother  Peter  tator's  life- 
Humphreysj  equally,  share  and  share  alike;  and  ini  case  i,^^^. 
either  of  my  nephews  John  Crow  and  John  Humphreys  Held,  that 
shall  happen  to  die  before  his  share  of  the  trust-monies  no  lapse  as  to 

last  menUoned  shall  become  payable  by  virtue  of  this  *"y  P*?,  ^^ 

.  the  residue, 

my  will,  without  leaving  issue  of  his  body  lawfully  be-  and  that  the 
gotten,  then  my  mind  and  will  is,  that  the  share  of  him  "^Z^^^^^ 
so  dying,  of  and  in  the  said  trust-monies,  shall  go  and  death  oiA^ 
be  paid  to  the  survivor  of  my  two  nephews  John  Crow  -     nmhcw  C. 
and  John  Humphreys^  when  his  original  share  therein 

shall 
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18S0.       shall  become  payable ;  and  in  case  boCfa  my  nephews 

,1  John  CraoD  and  John  Humphreys  shall  happen  to  die 

Humphreys  ^      •^  irar 

9.  before  their  share  of  the  trust-monies  shall  become  pay- 

Howis.  ^i^  without  leaving  issue  of  thdr  bodies  lawfully  be- 
gotten^  then  upon  trust  that  they  the  said  Johnson  Homes 
and  Hoffgaard  Sho(ifridgef,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor^  do  and 
shall  pay,  assign,  transfer,  and  dispose  of  the  trust- 
monies  last  mentioned,  and  the  dividends,  interest,  and 
produce  thereof,  unto  and  amongst  all  and  every  the 
chUd  and  children  of  my  brothers  Samuel  Humphrey, 
Peter  Humphreys^  fVilliam  Humphreys^  and  Isaac  Hum" 
phreySf  and  my  sister  Hannah  Coker^  as  shall  be  then 
living,  equally,  share  and  share  alike^  when  and  as  they 
shall  attain  their  respective  ages  of  twenty-one  years." 

The  testator's  two  brothers,  Samuel  Humphreys  and 
Peter  Humphreys^  died  in  his  lifetime:  the  nephew  JbAa 
Cram  also  died  in  his  lifetime^  and  without  leaving  issue. 

The  next  of  kin  of  the  testator  insisted  that,  by  the 
death  oijohn  Craw  in  the  testator's  lifetime,  the  moiety 
of  the  residue  bequeathed  to  him  lapsed :  and  the  bill 
was  filed  by  the  nephew,  John  Humphreys^  for  the  pur- 
pose of  asserting  his  claim  to  the  whole  of  the  residue. 

Mr.  Tinney  and  Mr.  Uoyd^  for  the  Plaintiff. 

The  will  contains  an  express  direction,  that,  in  case 
rither  of  the  nephews  dies  without  leaving  issue^  before 
the  bequest  becomes  payable  to  him,  his  share  of  the 
trust-monies  shall  go  to  the  survivor;  and  it  is  imma- 
terial whether  he  dies  in  the  lifetime  of  the  testator  or 
after  his  death,  but  before  the  interests  of  the  tenants  for 
life  have  expired.     WUUng  v.  Baine  (a),  Humberstane  v. 

Stanton  (6),  and  Waller  v.  Main,  (c) 

Mr. 

(«)  3  P.  }Vm.  1 15.  (A)  I  r.  ♦  B,  385.         (c)  1  Jac.  ^  W.  1. 

•3 
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Mr.  Pembertan  and  Mr.  BetheU^  contra. 

Cripps  V.  W6tcoU{a)  proves  that  survivorship  is  re- 
ferred to  the  death  of  the  testator,  if  no  interest  be  given 
prior  to  that  of  the  legatees  among  whom  the  sur- 
vivorship is  to  take  place;  but  if  a  previous  life  estate 
be  given,  it  is  referred  to  the  death  of  the  tenant  for  life. 
According  to  the  principle  of  that  doctrine^  where  the 
event  of  the  death  of  a  legatee  is  provided  for,  that 
death  ought  to  be  considered  to  mean  dying  in  the  tes- 
tator's lifetime^  if  the  interest  of  the  legatee  is  not  pre- 
ceded by  a  life  interest  given  to  another  —  and  dying 
in  the  lifetime  of  the  tenant  for  life,  if  a  previous  life 
estate  be  given.  Accordingly,  in  Bone  v.  Cooke  (&)  a 
direction,  which  was  to  take  effect  in  case  of  the  death 
of  a  legatee  in  remainder  before  the  legacy  became 
payable  to  him,  was  held  to  apply  only  to  the  event 
of  his  surviving  the  testator,  and  dying  in  the  life- 
time of  the  tenant  for  life.  In  this  class  of  cases  the 
quesdon  is,  whether  the  testator  contemplated  the  death 
of  the  legatee  in  bis  lifetime,  or  the  event  of  his  surviving 
him  and  dying  afterwards.  If  a  previous  life  estate  be 
not  given,  there  is  no  other  period  to  which  the  death  of 
the  l^atee  can  be  referred  except  the  life  of  the  testator ; 
but  where  there  is  a  previous  life  estate,  it  is  death  during 
.the  continuance  of  that  tenancy  for  life  which  is  con- 
templated. What  this  testator  has  given  over  to  the 
survivor  of  his  nephews  is  **  the  share  of  him  so  dying 
of  and  in  the  trust-monies.''  It  must  have  become  his 
share,  that  is,  the  interest  must  have  vested  in  him, 
before  it  can  go  over  in  the  event  of  his  death :  if  he 
die  in  the  testator's  lifetime,  he  never  has  an  interest  in 
the  monies ;  there  is  no  share  of  them  which  can  be 
called  his ;  and,  consequently,  there  is  no  share  of  them 

which 
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(«}  4Mttd.y\. 


{b)  15  Prke^  332.    M*Oel  168. 
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which  can  pass  by  the  limitation  over.    Bidery.  Wa- 
ger (a),  ^  Corbyn  v.  French,  {b) 

The  confusion  and  error,  which  seem  to  perrade  some 
of  the  authorities  on  this  subject,  have  been  occasioned 
by  an  inaccuracy  in  VemorCs  report  of  Miller  ▼.  War" 
ren,  (c)  In  that  case  a  testator  gave  to  Nicholas  MiUer 
1500/L,  to  be  paid  him  at  twenty-one;  to  Benjamin 
Miller  1500/.,  when  he  attained  the  like  age ;  and  to 
Nizabeih  Miller  and  Mary  Miller  15002.  a-piece,  to  be 
paid  at  eighteen  or  marriage ;  and  in  case  one  or  more 
of  the  aforesaid  children  should  happen  to  die  before  his, 
her,  or  their  legacy  or  legacies  should  become  due^  ihea 
his,  her,  or  their  legacy  or  legacies  were  to  be  equally 
divided  amongst  the  survivors  of  them.  Mary^  one  of 
the  four  children  of  Miller^  died  in  the  lifetime  of  the 
testator;  and,  according  to  Vernon's  report,  the  question 
was,  whether  her  1500/.  should  go  to  the  surviving 
children.  He  says  it  was  decreed  that  it  should  sur- 
vive; and  he  adds,  **  If  a  legacy  is  devised  to  A.  at 
twenty-one,  and  if  he  die  before,  to  J3.,  though  A»  die 
in  the  lifetime  of  the  testator,  the  legacy  shall  go  to  B" 
In  Willing  v.  Baine  (£/),  Miller  v.  Warren  is  cited  and 
relied  on ;  and  Willing  v.  Baine,  in  its  turn,  became,  in 
Huniberstone  v.  Sianton  (e),  the  occasion  of  drawing  from 
Sir  William  Grant  an  observation  which  was  not  at  all 
necessary  for  the  decision  of  the  question  before  him. 
Thus  the  supposed  doctrine  on  the  point  has  all  pro- 
ceeded upon  what  was  believed  to  have  been  decided  in 
Miller  v.  Warren.  But  it  now  appears  by  the  extract 
from  the  decree  contained  in  Mr.  Raithh/s  note  on  that 
case,  that  the  decision  was  directly  the  contrary  to  what 
Vernon  states  it  to  have  been;  for  the  bill  was  dis- 
missed, 

{a)  S  P.  Wnu.  351.  (rf)  3  P.  Wnu.  113. 

{h)  4  r^«.418.  {e)  1  rei.4-^.S85. 

(c)  2  Vem.  207. 
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missed,  in  so  far  as  it  claimed  by  survivorship  a  share  of       1880. 
Mary  MiUer^s  leiracy.  wV^"^"^^"^ 

V, 

Mr.  PattissoHf  for  the  trustees.  '  Howes. 

'M.r..Tinney,  in  reply. 


l^Ae  Master  of  the  Rolls.  J^y  !«• 

The  leading  case  on  this  subject  is  Willing  v. 
Baine,  {a)  There  a  testator  bequeathed  2000/.  a-piece 
to  his  children,  payable  at  their  respective  ages  of 
twenty-one  years ;  and  if  any  of  them  died  before  their 
age  of  twenty-one^  the  legacy  so  given  was  to  go  to  the 
surviving  children.  One  of  the  children  died  in  the 
lifetime  of  the  testator,  and  before  twenty-one :  and  it 
was  held  that  the  legacy  given  to  him  went  to  the 
surviving  children.  That  authority  is  referred  to  by 
Sir  JViUiam  Grant  in  Humberstone  v.  Stanton  (b) ;  and 
he  says,  **  It  is  now  settled,  that  in  such  a  case  the 
bequest  over  takes  place." 

a 

In  the  argument  of  the  present  case  it  was  stated, 
that,  in  Willing  v.  Baine^  there  was  no  previous  interest 
for  life^  and  that  the  previous  interest  for  life,  which  is 
limited  here^  makes  the  difference;  and  two  or  three 
authorities  were  referred  to  in  support  of  that  distinc- 
tion: but  it  will  be  found  upon  examination  that  in 
none  of  these  did  the  decision  proceed  upon  a  principle 
which  has  any  application  to  the  present  question. 
Thus,  in  Bone  v.  Cooke  {c)  a  testator  gave  a  l^;acy  to 
one  for  life^  with  remainder  to  another  person ;  and  he 
declared  that,  if  the  remainder-man  should  die  before 

the 

(a)  3  P.  Wnu,  1 15.  (c)    19  Price,  3JS.      M^Oel. 

lb)  1  Ves.^B.SSS.  16S. 
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18S0.  the  bequest  became  payable^  it  should  go  to  his  exe- 
cutors or  administrators,  as  part  of  his  personal  estate: 
the  remainder-man  having  died  in  the  lifetime  of  the 
testator,  the  question  was,  whether  his  executors  could 
claim  the  bequest ;  and  the  Court  held  that  the  legaqr 
was  lapsed,  and  that  the  death,  upon  whidi  it  was  to 
go  to  the  executors  or  administrators  of  the  legatee  in 
remainder,  was  a  death  during  the  life  of  the  tenant 
for  life. , 

The  very  point  raised  here  was  decided  in  Walker  v. 
Main,  (a)  There  a  previous  interest  was  given  to  the 
widow  for  life;  remainder  to  the  testator's  children; 
and  if  any  of  them  died  before  hb  legacy  became  pay- 
able^ it  was  to  go  to  the  survivors :  two  of  the  children 
died  in  the  testator's  lifetime :  and  it  was  there  held,  as 
a  settled  point,  that  the  death  of  a  child  during  the  life 
of  the  testator  did  not  cause  the  l^acy  of  the  child  to 
lapse. 

(a)  I  Jae.  ^  W.  1. 
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Rotis. 

DAVIS  V.  DAVIS.  '^^^^' 

T1851, 
HE  testator  in  this  cause  made  his  will  in  the  foI«    yov.  le,  86. 

lowing  words :  —  **  It  is  my  will  that  my  brother,  ^  direction  in 
Samuel  Davisy  be  my  executor,  to  arrange,  dispose  of,  a  will,  that 
and  settle  all  my  affairs,  and  I  appoint  him  guardian  to  i^ro^^r  should 

my  daughter  Anna  Maria.^*  be  his  exe- 

cutor  to  ar- 
rangCy  dinposa 

The  daughter,  Anna  Marian  was  the  testator's  only  ^f»  ^S^j'^'^^^j 

ehild;  and,  during  his  life,  no  doubt  as  to  her  legitimacy  the  appoint- 

had  been  entertained  by  him  or  any  other  person :  but  ?™®^  °^t^be 

after  his  death,  it  was  discovered  thatjshe  was  illegitimate^  the  guardian 

io  consequence  of  the  formalities  required  by  the  law,  as  tor's  da^h- 

it  then  stood,  not  having  been  duly  observed  on  the  mar-  ter,  an  only 

child  who  was 
riage  of  the  testator  and  her  mother.    Samuel  Davis,  afterwards  dis* 

the  brother,  was  one  of  the  testator's  next  of  kin.  ?!?^®5?^  *^  ^ 

lU^timatey 

does  not 
The  question  in  the  cause  came  ultimately  to  be,  *°^ii^'tionto 
whether  by  the  will  a  gift  of  the   testator's   personal  a  bequest  of 

estate  to  bis  daughter  was  to  be  implied.  «tate  in' 

fevour  of  tho 

Mr.  Tinneyf  in  support  of  the  implication,  cited  At"    ^^      ' 
tinson  ▼•  Paice  (a),  Peat  v.  Powell  (6),  Doe  dent.  Wight 
▼•  Cundall{c\  and  Tomkins  v.  TomkinSj  referred  to  in 
that  case. 

Mr.  Btckersteth  and  Mr.  Lynch^  contra. 

There  may  probably  be  enough  in  this  will  to  show 
that  the  testator  did  not  mean  his  brother  to  take  his 
property  beneficially,  and  that  the  executor  was  to  be 

a  trustee 

(a)  1  Bro.  C.  C.  91.  (c)  9  EaU,  400. 

hy  I  Eden,479.    Amb. 3S7. 

Uu 
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1830*  a  trustee  for  the  next  of  kin.  But  that  will  not  assist 
the  Plaintiff's  case ;  and  there  is  no  circumstance  from 
which  an  inference  specifically  in  her  fiivour  can  be 
deduced,  unless  it  be  that  the  testator  has  appointed  his 
brother  her  guardian*  This  appointment  is  ineffectual; 
and  how  an  unavailing  attempt  to  appoint  a  guardian 
to  a  natural  child  can  operate  as  a  gift  to  that  child  of 
the  whole  of  the  testator's  personalty  cannot  easily  be 
conceived. 

The  Master  of  the  Rolls. 

It  is  plain  that  it  was  not  the  intention  of  the  testator 
that  his  brother  should  take  a  beneficial  interest,  but 
that  he  should  only  arrange  and  settle  his  affiurs :  and, 
from  his  appointment  as  guardian  to  the  daughter,  it  is 
to  be  implied  that  the  arrangement  and  settlement  was 
to  be  for  her  benefit.  The  daughter  is,  therefore,  to  be 
considered  as  the  legatee  of  the  personal  estate.  A 
different  construction  would  certainly  disappoint  the 
testator's  intention. 


1851.  The  executor  appealed  from  his  Honor's  decree. 

K9t.  16. 

Sir  E.  Sugden  and  Mr.  Lynch^  for  the  Appellant^ 
contended  that  his  Honor's  decision  carried  the  doc- 
trine of  bequest  by  implication  to  a  dangerous  extent, 
and  infinitely  farther  than  the  cases  warranted.  Tiie 
first  clause,  nominating  the  testator's  brother  to  be  his 
executor,  to  manage,  dispose  of,  and  setde  his  affiun, 
did  not  affect  to  deal  with  the  property  at  all,  but 
merely  designated  the  individual  by  whom  the  property 
was  to  be  administered  for  the  benefit  of  the  persons  to 
whom  the  law  might  give  it.  Could,  then,  the  subse- 
quent clause,  either  standing  alone^  or  coupled  with  the 

fiirmer, 


CASES  IN  CHANCERY. 

fbrmer,  amount  to  a  bequest?  That  clause  appointed 
the  brother  to  be  the  guardian  of  the  daughter,  Anna 
Marioj  (an  appointment  which,  as  she  was  illegitimate, 
her  father  had  no  power  to  make),  but  it  said  not  a 
word  of  any  property  to  which  she  was  to  be  entitled. 
In  the  fuU  belief  that  Anna  Maria  was  his  lawful  child, 
and,  as  such,  his  next  of  kin,  the  testator  considered  it 
superfluous  to  bequeath  to  her  in  terms  that  which  he 
felt  assured  the  law  itself  would  bestow.  The  circum- 
stance of  her  supposed  legitimacy,  which  at  once  ex- 
pifuned  the  reason  why,  with  all  his  anxiety  for  his 
daughter's  welfare,  he  should  have  made  no  express 
provision  for  her  by  his  will,  furnished  the  most  cogent 
argument  against  the  implication  attempted  to  be  set  up 
in  her  &vonr. 


Mr.  Tinney  and  Mr.  Barber^  on  the  other  hand,  sub- 
mitted that,  upon  the  plain  meaning  of  the  words,  the 
brother  could  be  nothing  but  a  trustee :  he  was  nomi-* 
nated  an  executor  solely  for  the  purpose  of  managing, 
disposing  o^  and  settling  the  testator's  affairs ;  and  the 
single  question  was,  for  whom  was  he  to  be  that  trustee  ? 
The  very  next  sentence  in  the  will,  taken  in  connection 
with  the  context,  supplied  the  answer*  He  was  to  be  a 
trustee  for  the  only  other  individual  named  in  the  in- 
strument, for  the  daughter,  Anna  Maria^  of  whom  it 
appointed  him  the  guardian.  He  stood  in  loco  parentis 
to  his  infant  niece;  and  to  him,  therefore,  as  her 
guardian,  was  intrusted  the  care  and  protection  of  her 
person,  as  well  as  the  management  of  her  fortune,  till 
she  came  of  age,  when,  of  course,  he  was  to  make  it 
over  to  her.  Morally  speaking,  it  was  impossible  to 
doubt  the  testator's  intention  that  his  daughter  should 
then  come  to  the  enjoyment  of  his  property;  and, 
rather  than  disappoint  that  intention,  and  allow  him  to 
die  intestate,  the  Court  would  eagerly  lay  hold  of  an 

U  u  f  implication 
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1831. 


Davis 

V. 

Dayib. 


implication  which  the  relative  situation  of  the  parties, 
and  the  peculiar  provisions  of  the  will  naturally,  if  not 
necessarily,  raised. 

In  addition  to  the  cases  referred  to  in  the  court  be- 
low, Netdand  v.  Skephard{a\  Hammond  v.  Naaii€{b)i 
Bird  V.  Hunsdon  (c),  Crawder  v.  Clowes  (rf),  GoodrigM  v. 
Hoskins  {e)  were  cited. 


J^op.26.  The  Lord  Chancellor*,  in  delivering  judgment, 

observed,  that  the  will  contained  no  words  of  positive 
gift ;  and  there  was  nothing,  so  far  as  he  could  perceive, 
in  its  language  or  provisions,  from  which  a  bequest  to 
the  daughter  could  be  safely  or  reasonably  implied. 
The  authorities  relied  upon  in  support  of  such  an  im* 
plication,  and  particularly  Nenoland  v.  Shephard  and 
Ooodright  v.  Hoskins,  even  granting  them  all  the  weight 
that  was  claimed  for  them  at  the  bar,  (although  the 
former  had  been  at  diilerent  times  a  good  deal  ques- 
tioned, and  che  latter  had  been  mainly  rested  by  Lord 
EUenborough  upon  special  grounds),  fell  very  far  short, 
in  his  opinion,  of  the  case  now  standing  for  decision. 
For  these  reasons  he  felt  himself  under  the  necessity  of 
coming  to  a  different  conclusion  from  his  Honor,  and 
the  decree  must  therefore  be  reversed. 


(a)  2  P.  WfM.  194. 
{b)  1  Swaust,  35. 
(c)  2  Swantt,  342. 


{d)  2  Yes.  Jan.  449. 
{e)  9  East,  506. 


*  Lord  Brougham, 
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TORRES  V.  FRANCO.  Jufy  17. 


TlY  articles  of  agreement,  executed  in  contemplation  By  a  marriage 

-■^  of  an  intended   marria/ze  between  Jacob  Namias  »f"l«nient 

^  stock  was 

Torres  and  Rebecca  BritaniaSf   a  sum  of  1500/.  Bank  vested  in  trus* 
stock  was  vested  in  trustees  upon  trust,  "  as  to  the  divi-  trust  "to^pay 
dends  and  interest  of  the  sum  of  1500/.  Bank  stock,  the  dividends 
which  shall  accrue  due  during  the  joint  lives  of  Jacob  band  during 

Namias  Torres  and  Rebecca  Dritanias^  to  pay  the  same  coverture,  and 

'  ,  .  to  the  wife 

to  him,  Jacob  Namias  Torres,  or  to  authorize  and  per-  during  her 

mit  the  same  dividends  and  interest  to  be  received  by  she  surv^d 

him  ibr  bis  own  use;  and  from  and  immediately  after  him;  and  from 

the  time  of  the  death  of  Jacob  Namias  Torres,  in  case  decease  in 

Rebecca  shall  survive  him,  then  upon  trust  from  and  case  there 

immediately  after  such  his  death,  as  to  the  dividends  and  children  of 

interest  of  the  sum  of  1500/.  Bank  stock,  from  thence  ^^^  damage 

then  hving, 

and  during  the  life  of  Rebecca  Britanias  to  accrue  due,  then  upon 
to  pay  the  same  dividends  and  interest  to  her  the  said  of'the    id*^^ 

Rebecca,  or  to  authorize  and  permit  the  same  to  be  children  as 

.  ,      .       ^     ,  ,   ^  ,  .  should  attain 

received  by  her  tor  her  own  use;  and  from  and  imme-  twenty-one  or 

diately  after  the  time  of  the  death  of  the  said  Rebecca  ^^.  raarned, 

''  with  a  direc- 

Brilanias,  in  case  there  shall  be  any  child  or  children  of  tion,  in  case 

the  said  intended  marriage  living  at  the  time  of  her  de*  gich'chil^r 

ceasci  should  then 
be  under 
twenty-one  and  unmarried,  to  apply  the  dividends  for  their  maintenance;  and  in 
case  the  wife  should  die  without  leaving  any  child  or  children  at  the  time  of  her 
decease,  or  in  case  there  should  be  one  or  more  such  child  or  children  then  living, 
yet  all  of  them  should  die  under  twenty-one  and  unmarried,  upon  trust,  if  the  hus- 
band  should  survive  the  wife  and  all  such  children,  to  pay  tne  dividends  to  him 
during  his  life,  and  from  and  afler  the  death  of  the  survivor  of  the  husband  and 
wife,  and  from  and  after  the  death  of  the  said  children,  in  case  there  should  be  any, 
and  all  of  them  should  die  under  age  and  unmarried,  in  trust  for  certain  other  per- 
sons :  the  wife  survived  the  husband,  and  at  her  death  there  M^as  no  child  of  the 
marriage  livine;  but  a  son,  v/ho  died  in  her  lifetime,  had  attained  tWenty»one,  and 
married :  Held,  that  the  stock  vested  in  that  son  absolutely* 

Uu  3 
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cease,  then  upon  trust  to  stand  possessed  of  the  said 
sum  of  1 600/.  Bank  stock  for  the  use  and  benefit  of  sudi 
of  the  said  children  as  shall  attain  the  age  of  twenty^one 
years,  or  be  married,  equally  to  be  divided  between  or 
amongst  them,  share  and  share  alike,  if  more  than  one, 
and  if  there  shall  be  but  one  such  child  who  shall  liTe 
to  attain  that  age,  or  be  married,  then  (or  the  sole  use 
and  benefit  of  such  child;  and  in  case  all  or  any  of  such 
children  shall,  at  the  time  of  the  death  of  the  said  ife- 
becca^  be  under  the  said  age  of  twenty-one  years,  and  un- 
married, then,  as  to  the  dividends  and  interest  of  the  said 
sum  of  1500/.  Bank  stock,  or  of  the  apparent  share  or 
shares  thereof  of  the  said  child  or  children,  who  shaU 
for  the  time  being  be  under  the  said  age,  and  unmav^ 
ried,  to  accrue  due  until  he,  she^  or  they  shall  attwn 
that  age,  or  be  married,  upon  trust  to  pay  the  same 
unto  the  said  Jacob  Namias  Torres^  in  case  he  shall  be 
then  living,  he  maintaining  and  educating  such  child 
or  children ;  but  in  case  the  said  Jaccb  Namias  Torres 
shall  die  before  all  such  children  shall  attain  the  said 
age,  or  be  married,  then  upon  trust  to  pay,  apply,  and 
dispose  of  the  last-mentioned  dividends  and  interest  in, 
for,  or  towards  the  respective  maintenance  and  educa- 
tion of  such  child  or  children  so  under  age  and  unmar- 
ried ;  and  in  case  the  said  Rebecca  BfHanias  shaU  die 
without  leaving  any  child  or  children  at  the  time  of  her 
decease,  or  in  case  there  shall  be  one  or  more  such 
children  or  child  then  living,  yet  all  of  them  shall  die 
under  the  age  of  twenty-one  years,  and  unmarried,  then 
and  in  such  case,  and  if  the  said  Jacob  Namias  Torres 
shall  survive  the  said  Bebecca  Britanias  and  all  such 
children,  if  any  there  be,  then  as  to  the  dividends  of  the 
said  sum  of  1500/.  Bank  stock  to  accrue  due  from  and 
after  the  time  of  the  death  of  the  longest  liver  of  the  said 
Bebecca  Britanias  and  all  the  said  children,  and  during 
the  lifetime  of  the  said  Jacob  Namias  Torres^  upon  trust 

to 
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to  pay  the  same  dividends  and  interest  to  him,  or  to 
authorize  and  permit  the  same  to  be  received  by  him 
for  his  own  use;  and  from  and  immediately  after  the 
time  of  the  death  of  the  survivor  of  them,  the  said  Jacob 
Natnias  Torres  and  Bebecca  Britaniasj  and  also  from 
and  after  the  death  of  all  the  said  children,  (in  case  there 
shall  be  any,  and  all  of  them  shall  die  under  age  and 
unmarried  as  aforesaid),  then  the  said  sum  of  1500/. 
Bank  stock  shall  be  paid  to  Dtmd  Franco^  Abraham 
Haim  Franco^  Jacob  Franco  the  younger,  and  Daniel 
Franco^  and  their  respective  executors,  administrators, 
and  assigns,  in  the  shares  and  proportions  therein  men- 
tioned/' 
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The  marriage  was  solemnized.  Bebecca  Britanias 
survived  her  husband ;  and  at  her  death  no  child  of 
the  marriage  was  living;  but  a  son,  who  died  in  her 
lifetime,  had  attained  twent}'.one,  married,  and  left 
children*  No  other  child  of  the  marriage  had  attained 
twen^-one  or  married. 

The  question  in  the  cause  was,  whether  this  son  took 
a  vested  interest  in  the  ISOOL  stock? 

Mr.  Pemberton  and  Mr.  Theobald,  for  the  personal 
representatives  of  the  deceased  son. 


In  construing  wills,  and  still  more  in  construing 
marriage  settlements,  the  Court  inclines  against  making 
the  right  of  children  to  a  provision  dependent  on  the 
contingency  of  their  surviving  both  or  either  of  their 
parents.  In  Pawis  v.  Burdett  (a)  portions  were  provided 
for  younger  children  whom  the  parent  should  leave  at 
his  death,  to  be  paid  at  twenty-one;  and  a  child,  who 

attained 
(a)  9  Vet.  4fls. 
Uu  4 
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ISSO.       attained   twenty-one,  and  died  in  the  lifetime  of  tbe 
parent,  was  held  to  be  entitled.    In  Woodcock  ▼•  The 
Duke  of  Dorset  {a)  the  words  were,   "That,  if  Lord 
John  and  Lady  Frances  should  leave  at  the  death  of  the 
survivor  any  child  or  children  of  their  two  bodies,  then 
the  sum  of  5000/*  was  to  be  raised  and  paid  to  such 
child  or  children  upon  their  attaining  the  age  of  twenty- 
one  years : ''  and  it  was  held,  that  a  child,  who,  having 
attained  twenty-one,  died  in  the  lifetime  of  Lady  Frances^ 
took  a  vested  interest.     The  same  principle  of  construc- 
tion was  followed  in  Perfect  v.  Doa^d  Cttrzofi  (6),  MaUland 
v.  Chalie  (c),  and  Howgrave  v.  Cartier.  {d)     In  the  last 
case  Sir  William  Grant  lays  down  the  rule,  *^  If  the 
settlement  is  incorrectly  or  ambiguously  expressed;  if  it 
contain  conflicting  and  contradictory  clauses,  so  as  to 
leave  in  a  degree  uncertain  the  period  at  which,  or  tbe 
contingency  upon  which,  the  shares  are  to  vest,  the 
Court  leans  strongly  towards  the  construction  which 
gives  a  vested  interest  to  the  child,  when  that  child 
stands  in  need  of  a  provision ;  usually  as  to  sons,  at  the 
age  of  twenty-one,  and  as  to  daughters,  at  that  age  or 
marriage."     Now,  though  there  are  phrases  in  some 
parts  of  this  settlement  which  import  that  only  such 
children  as  shall  be  living  at  the  death  of  the  mother 
are  to  take,  there  are  other  clauses  in  which  reference  is 
made  to   the  event  of  all  the   children   dying   under 
twenty-one  and  unmarried,  as  being  the  only  state  of 
circumstances  on  which  their  interests  are  to  fail.    There 
is  obviously  great  inaccuracy  in  the  phraseology  of  the 
instrument;    for,   in   providing  for   the  event  of  the 
mother's  surviving  the  father,  the  dividends  are  directed 
to  be  paid,  after  the  mother's  death,  to  the  father,  for  the 
maintenance  of  the  children. 

Mr. 

(«)  9  Bro.  C.  C.  569.  (c)  6  Mad.  845. 

(6)  5  Mad,  442.  {d)  5  Ves,  4r  B.  79. 
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Mr.  Tinnejf  and  Mr.  J.BusseU,  conird. 

By  the  first  part  of  this  settlement  the  dividends  of 
the  stock  are  given  to  the  husband  during  the  joint 
lives  of  him  and  the  wife ;  remainder  to  the  wife  during 
her  life,  in  case  she  should  survive  him :  and  the  subse- 
quent limitations  are  not  confined  to  the  event  of  the 
wife  surviving  the  husband,  but  dispose  of  the  fund 
afler  her  decease,  whether  she  survive  her  husband  or 
the  husband  survive  her.     It  is  a  mistake,  therefore,  to 
say  that  there  is  any  inaccuracy  in  the  phraseology  of  the 
deed,  because  in  some  of  these  subsequent  limitations  re- 
ference is  made  to  the  possibility  of  the  husband  being 
alive,  when  they  take  effect     The  disposition  of  the 
property,  afler  the  wife's  decease,  is  expressed  in  unequi- 
vocal words.     The  trust  is,  in  case  there  shall  be  any 
children  of  the  marriage  living  at  her  decease,  for  such  of 
the  said  children  as  shall  attain  the  age  of  twenty-one 
years  or  be  married ;  and  a  provision  is  made  for  the  event 
of  all  or  any  of  such  children,  (that  is,  children  living  at 
.  the  decease  of  the  mother),  being  then  under  the  age  of 
twenty-one  and  unmarried.    These  are  the  only  words 
of  direct  gift  to  the  children ;  and  the  gifl  is  confined 
in  the  most  express  terms  to  children  living  at  the  death 
•  of  the  mother*     The  setdement  next  proceeds  to  direct^ 
that,  in  case  Rebecca  Britantas  shall  die  without  leaving 
any  child  or  children,  or  in  case  there  shall  be  one  or 
more  such  child  or  children  then  living,|and  yet  all  of  them 
(that  is,  all  of  the  children  living  at  her  death)  shall  die 
under  twenty-one  and  unmarried,  the  husband  is  to 
receive  the  dividends  during  his  life,  ^*  and  from  and 
immediately  after  the  death  of  the  survivor  of  them, 
Jacob  Natnias  Torres  and  Rebecca  Britanias^  and  after 
the  death  of  all  the  said  children,''  (that  is,  children 
living  at  the  death  of  the  mother,  —  for  these  are  the  only 
children  mentioned  in  the  settlement,)  *'  in  case  there 

shall 


18S0. 


6JS  CASES  IN  CHANCERY. 

1850. 


jr«/y29.  PARKER  c  FULLER. 

Persons,  hov-  A  FATHER  devised  to  bis  son  freehold  and  copy- 
G^^NrEUMaT  "^^  ^^1^  estates  charged  with  annuities  and  Iq^des; 
on  freeholds  the  son  died  intestate,  and  was,  at  die  time  of  bb  death, 
holdsi  of  a  trader  within  the  meaning  of  the  bankrupt  laws.     Tbe 

^^^^^  *  h  '^^^  ^^  ^^^  ^y  *  creditor  of  the  son,  for  the  purpose  of 
died  intestate,  having  the  freeholds  and  copyholds,  devised  to  him  by 
tlw dmeof^it  ****  father,  applied  ui  payment  of  his  debts.  The  an- 
dttth,  ought  nuitants  and  legatees  under  the  will  of  the  lather  were 
]^e  parties    Defendants ;  and  the  question  was,  whether  they  were 

to  a  bill  .for      properly  made  parties  to  tlie  suit, 
payment  of 
nis  debts  out 

of hisreal  Mr.  g.  Parker^  for  the  Plaintifl^    contended,  that 

a  decree  could  ^  not  be  made  for  the  sale  of  the  estates, 
unless  the  annuitants  and  legatees  were  before  the  Court; 
that,  as  copyholds  were  not  within  the  47  G*  3.  sess.  2. 
c.  74^  they  could  not  be  made  directly  available  to  tbe 
payment  of  the  son's  debts ;  but  to  whatever  extent  the 
legatees  and  annuitants  might  have  exhausted  the  free- 
holds, the  creditors  would  be  entitled  to  come  in  upon 
the  copyholds ;  and  that  this  process  of  marshalling  could 
not  be  carried  into  effect  unless  tbe  persons,  between 
whom  it  was  to  take  place,  were  before  the  Court. 

Mr.  r.  Parker^  contrd. 

The  Master  of  the  Rolls  held,  that  the  legatees  and 
annuitants,  being  merely  persons  having  incumbrances 
on  the  estates  prior  to  the  interest  of  the  son,  ought  not 
to  have  been  made  parties. 


CASES  IK  CHANCERY.  «£7 

18S0. 


ANSLEY  V.  BAINBRIDGE.  July  24. 

■  lY  settlement  made  on  the  marriage  of  John  Bain"  The  assump- 

'^^  bridge^  a  sum  of  4-000/.,  secured  by  his  bond,  was  fothc/of  a 

so  limited,  as,  upon  his  death,  to  become  payable  to  a  debt  due  from 

son,  who  was  the  only  issue  of  the  marriage*     The  pannenhip,  in 

father  admitted  the  son  into  partnership  with  himself  which  the 

1  1  rrkt  J         •  •  father  and  the 

and  two  other  persons.     The  son  over-drew  his  account  son,  along 

with   the  partnership   to  the  amount  of  upwards  of  ^''^  ^^^ 

'^    .  '  ,  .         ,  persons,  were 

19,000^;  and  an  arrangement  was  entered  mto,  between  partners, 

all  the  partners,  by  which  the  son  ceased  to  have  any  JJ^lj^^ 

interest  in  the  concern,  and  the  father  took  upon  himself  mentof  a  por* 

^u  »    J  u^  tion  to  a  less 

the  son  s  debt  3„ou„t^  ^ 

which  the  son 

Afier  the  father's  death,  the  trustees  of  the  bond  filed  been  entitled 

the  present  bill  to  have  the  4000/.  satisfied  out  of  his  «pon  the 

^         .    .  .  ,11  .       father's  death, 

assets;  and  the  question  was,  whether  the  assumption 

of  the  son's  debt  by  the  father  was  to  be  deemed  an 

advancement,  so  as  to  amount  to  satisfaction  of  the  bond. 

Mr.  PemberUm  and  Mr.  Cfiitig,  for  the  Plaintifis,  cited 
Goldsmid  v.  Goldsmtd  (a),  Devese  v.  Pontet  (i),  Onslow 
V.  MichelL  {c)  There  were  no  circumstances,  they  said, 
to  shew  that  what  the  father  had  done  was  meant  to  be 
a  substitution  for  that  which  his  covenant  bound  him  to 
do.  The  assumption  of  the  son's  debt  was  a  part  of  a 
specific  arrangement,  in  which  the  existence  of  the  bond 
was  in  no  way  adverted  to :  it  was  a  measure  to  which  the 
fkther  was  led  by  anxiety  for  the  prosperity  of  the  concern 
in  which  he  himself  had  a  great  share,  and  by  a  wish  to 

allay 

(a)  1  Swmut.  S19.  Qi)  1  Cov,  189.  (c)  18  r<r«.490. 


«ra 
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BAINBBTDaB. 


allay  the  iears  of  the  partners,  who  were  ahinned  at  the 
state  of  the  son's  account. 

Mr.  Bickenteth  and  Mr.  iZ.  Boupellj  for  the  executrix 
of  the  father,  contended,  that  the  fether's  assumption  oT 
the  debt  of  the  son  was  tantamount  to  payment  of  it  to 
the  partnership;  that  the  circumstance  of  the  ftther 
being  one  of  the  partners  made  no  difference;  and  that 
the  case  was  precisely  the  same  as  if  the  father  had  ad- 
vanced the  19,000/.  for  the  payment  of  the  son's  debt  to 
another  person. 

The  Master  of  the  Rolls  dismissed  the  bill,  upon 
the  ground  that  the  assumption  of  the  debt  of  1 9,000/.  by 
the  &ther  for  the  son  was  to  be  deemed  an  advanconent 
of  the  4000/. 
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RAYLEY  V.  BEST.  jyfy  rt. 

IHE  Plaintiff  was  tenant  for  life  of  an  undivided  To  a  Mil  for  a 
moiety  of  certain  premises.  The  bill  alleged  that  ^^l^^tain^^  ^ 
the  person,  in  whom  the  other  moiety  was  vested,  had  boundarieg,alI 
taken  a  lease  of  the  Plaintiff's  moiety,  and  being  thus  in  ^ao?  in-  * 

possession  of  the  wholes  had  confounded  the  boundaries  ^*'^^'°  ^^ 
.  .  .  P'^pc'tyt  ■re 

of  this  property  and  of  an  adjoining  tenement,  of  which  necessaiy 

be  was  the  owner.    The  prayer  was  for  a  partition,  and  P"™*"*        / 

for  a  commission  to  ascertain  the  boundaries. 

The  remainder-men,  to  whom  the  inheritance  of  the 
Plaintiff's  moiety  was  limited,  were  not  parties  to  the 
suit;  and  on  this  ground  the  Defendants  objected  to 
the  frame  of  the  bill. 

Mr.  Tinnof  and  Mr.  Walker^  in  support  of  the 
objection. 

It  may  be  doubted,  notwithstanding  the  decision  in 
Baring  v.  Nash  (a),  whether  the  Court  ought  to  proceed 
lo  so  important  an  act  as  partition,  where  all  the  per- 
sons interested  in  the  property  are  not  parties  to  the 
suit  But  this  bill  prays  that  the  boundaries  of  the 
premises  may  be  ascertained ;  and  such  a  bill  cannot  be 
maintained,  unless  all  the  persons  interested  in  the 
inheritance  are  before  the  Court  In  Miller  v.  War^ 
mingion  (6),  the  Attorney-General  was  made  a  defendant 
merely  because  there  was  a  suggestion  that  the  Crown 
had  an  interest  in  the  reversion  expectant  on  a  term,  of 
which  upwards  of  SOO  years  were  unexpired.  Speer  ▼• 
CrawUr.  (c) 

Mr. 
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Mr.  Bickersiethj  Mr.  Pemberton^  and  Mr,  WiWraham^ 
cotUrd^  cited  Baring  v.  Nash  {a)  and  fftlb  ▼.  Slade  {b) ; 
and  they  argued,  from  analogy  to  the  rule  of  cases  of 
partition,  that  the  remainder-man  or  reversioner  was  not 
a  necessary  party  to  a  bill  for  a  commission  to  ascertain 
boundaries. 


The  Master  ^ihe  Rolls  held,  that  the  Court  would 
not  entertain  a  bill  for  a  commission  to  ascertain  boun- 
daries, without  having  before  it  all  the  parties  interested; 
and  he,  therefore,  allowed  the  objection. 


(a)  1  ret.4rB.5Sl 


(b)  6  Va.  498. 


RoUii. 

jw/ysr. 

A  tettatofy  bjr 
his  will  made 
in  Ireland^ 
prior  to  the 
6G.4.C.79. 
bequeaths  an 
annuity,  and 
dies  domiciled 
in  Englandf 
after  that  act 

The  annuity 
is  to  be  paid 
according  to 
the  rate  of 
Irith  cur- 
rency. 


HOLMES  V.  HOLMES. 

A  TESTATOR,  who  was  at  the  time  domiciled  in 
"^^  Ireland^  made  his  will,  dated  the  12th  of  October 
182],  and  thereby,  after  giving  bis  widow  an  anoui^ 
charged  on  certain  Irish  estates,  proceeded  in  thefoUov* 
ing  words: — **  And  I  also  give  and  bequeath  unto  my 
son  Frederick  Holmes  one  annuity,  clear  yearly  rent- 
charge,  or  sum  of  2002.,  to  be  chargeable  upon,  and 
issuing  and  payable  out  of  all  my  aforesaid  lands,  tene* 
ments,  hereditaments,  and  premises  whereof  I  shall  die 
seised  or  possessed,  of  any  estate  real,  freehold,  or  term 
for  years,  and  to  be  paid  and  payable  to  him,  in 
addition  to  the  provision  which  I  have  already  made 
for  him  by  a  certain  deed  by  me  executed,  and  bearing 
date  the  17th  of  February  1821 ;  the  annuity  to  be  paid 
by  two  even  and  equal  half-yearly  payments,  on  every 

Ist  day  of  Mcy  and  Ist  day  of  Naoember  in  each  and 

every 
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every  year,  for  and  daring  the  term  of  his  natural  Ufe,       1890. 
without  any  deduction  or  abatement  whatsoever." 

The  testator  aflerwards  transferred  his  residence  to 
Englandy  and  died  domiciled  there  on  the  2d  of  March 
1936. 

The  first  section  of  the  6  6. 4.  c.  79.9  which  came  into 
operation  M  the  27th  of  June  1825,  enacts,  that,  *'  on 
and  from  and  after  the  commencement  of  this  act,  the 
currency  of  Great  Brilain  shall  be  and  become,  and  is 
hereby  declared  to  be  the  currency  of  the  whole  United 
Kingdom  of  Crreat  Britain  and  Ireland;  and  that  on 
and  from  and  after  the  commencement  of  this  act,  all 
receipts  and  payments,  and  all  gifts,  grants,  contracts, 
baigains,   sales,  agreements,  and  stipulations,  and  all 
written  bond^  bills,  notes,  drafts,  acceptances,  receipts, 
acknowledgments,  undertakings,  or  securities  for  money, 
and  all  transactions,  dealings,  matters  and  things  tniol- 
ever  relating  to  money,  or  involving  or  implying  the  ptn^ 
ment  of  money,  or  the  liability  to  pay  any  money,  which 
shall  be  had,  made,  done,  executed,  or  entered  into,  in 
any  and  every  part  of  the  said  United  Kingdom,  diall 
be  had,  madc^  done,  ezeeuted,  and  entered  into  accord- 
ing to  such  currency  of  Great  Britain,  so  becoming  the 
currency  of  the  United  Kingdom,  and  not  according  to 
any  currency,  or  as  money  bath  been  or  may  be  valued 
in  any  particular  part  of  the  said  United  Kingdom,  or 
ia  any  other  manner  than  according  to  such  eurrenqr 
of  the  said  United  Kingdom^  eaceept  as  hereinafter  is 
ipeciaily  provided ;  and  that  aH  sudi  receipts,  &e.  shall 
ba  taken  to  be  had,  made,  executed,  done,  and  entered 
iitfo  according  to  such  currency  of  GreeU  Britain,  &e. 
and  in  reference  to  mon^  of  the  value  and  descripticm 
circulating  in  Great  Britain  at  the  passing  of  this  act, 
nidess  the  contrary  be  proved  to  have  been  the  intention 
of  the  parUes  concerned." 

X  X  One 
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One  question  in  the  cause  was,  whether  the  annuity 
was  to  be  computed  in  Irish  currency  or  in  EngUA 
sterling  money  ? 

Mr.  Pemberton  and  Mr.  J.  Bussell,  for  the  PlaintifC 

Mr.  Bkkersteih  and  Mr.  Hinder  for  the  Defendants. 

On  the  one  side,  it  was  contended  that  the  annaity 
did  not  exist  till  the  death  of  the  testator,  which  was 
subsequent  to  the  act  for  the  assimilation  of  the  cor* 
rency  throughout  the  United  Kingdom ;  that  the  right 
to  the  annuity  did  not  arise  till  then ;  and  that  it  was^ 
therefore,  a  matter  or  thing  had,  made,  or  done  after 
the  27th  of  June  1825,  and  consequently  was  to  be 
computed  according  to  the  currency  of  Crreat  Britain^ 
which  from  that  date  was  to  be  the  common  currency  of 
the  two  countries. 


On  the  other  hand,  it  was  argued  that  a  gift  by  will 
is  a  matter  or  thing  made  at  the  time  when  the  will  is 
made^  and  that  it  has  existence  thenceforth,  though  it  is 
not  perfected  till  the  death  of  the  testator ;  that  as  the 
will  of  this  testator  was  long  anterior  to  the  act  for  the 
assimilation  of  the  currency,  the  bequest  of  this  annuity 
was  not  a  matter  or  thing  made  or  done  after  that  ad 
passed;  and,  therefore,  that  the  annuity  ought. to  be 
computed  in  the  same  manner,  and  paid  in  the  same 
currency,  as  if  the  6  G.  4.  c.  79.  had  never  passed;  that 
is,  in  the  currency  of  the  country  in  which  the  will  was 
made,  and  the  lands  charged  with  the  payment  were 
situate. 


Lansdamne  v.  Lantdowne  {a\  and  the  cases  there  dtcd^ 
were  referred  to. 

Tin 
(u)aBUgk,iO. 
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The  Master  of  the  Rolls  was  of  opinion  that  the 
bequest  of  the  annuity,  though  not  perfected  till  the 
death  of  the  testator,  was  a  gift  made  at  the  time  of 
making  the  will,  and,  the  gift  being  prior  to  the  6  G.  4« 
c.  79.,  that  the  annuity  was  to  be  computed  in  Irish 
currency,  (a) 


JL89iL 


{a)  So  as  to  a  will  made  before 
the  statute  of  charitable  uses, 
AMkbumAam  v,  Bradihaw^  S  Atk, 
50.;  7  Mod,  fl39.  Wiiiet  ?.  Sand- 
Jordy  1  Vcz.  176.  Attomey^Gc' 
neralr.  DoummgpAmb,  550. ;  (but 
tee  Aitometf'Chneral  ▼.  Heart' 
weii,  2  Ed,  234.)  So  also  as  to 
a  will  made  before  tbe  statute 
of  frauds,  CarvUPs  case,  2  Ch. 
Rep,  30S.;  Serjeant  t.  Puntu; 
or  an  agreement  in  consideration 
of  marriage,  Gilmare  ▼.  Skuter^ 


2  Lev.  SS7.  Seci^t  as  to  the  Irish 
statutes  declaring  the  lands  of 
papists  descendible  as  in  gavel- 
kind, notwithstanding  a  devise, 
(where  however  the  words  are 
peculiar,)  Burke  v.  Morgan, 
SB.^C,  56S.  TomL  ed.  As  to 
the  efiect  upon  bequests  of  stock, 
of  subsequent  conversions  under 
the  stock  acts,  see  Brorudon  v. 
Winter^  AwA,  57.,  and  the  cases 
there  cited,  and  Banks  ▼.  Sladen, 
iupra,  216. 


SUTTON  c  SUTTON. 

rilHIS  was  a  bill  for  the  specific  performance  of  a 
'^    contract ;  and  the  Master  having  reported  against 
the  titley  an  exception  was  taken  to  his  report,  which 
now  came  on  to  be  argued. 

The  title  of  the  vendor  was  derived  under  a  convey- 
ance from  a  citizen  of  America ;  and  the  question  was, 
whether,  under  the  circumstances  of  this  case^  and  in 
relation  to  the  property,  which  was  the  subject  of  the 
contract,  an  American  citizen  was  to  be  deemed  an 
alien? 

Samuel  Sirudmck,  before  and  at  the  time  of  the  separ- 
ation of  the  United  States  of  North  America  from  Great 
Britain,  was  settled  in  North  Carolina^  and  he  continued 

Xx  3  to 


Jvfy  99. 

Under  the 
treaty  of  1794 
between  (rmtf 
Britain  and 
America,  Bnd 
theact  of  th0 
57  6.5.  c.  97., 
American  ci- 
tizens, who 
held  lands  ia 
Great  Britain 
on  the  SSth 
of  October 
1795,  and 
thdr  heirs 
and  assiffus, 
are  at  aU 
times  to  be 
considered,  to 
hr  as  regards 
these^lands, 
not  as  aliens 
but  as  native 
subjects  of 
Great  Britaht. 
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1880.        to  reside  there,  as  an  American  citizen,  till  his  death  in 
1794.     By  his  will,  dated  in  that  year,  he  derised  to 

**  bis  good  friend  Margery,  widow  of  Stephen , 

lately  living  at  Fidham  in  England,  his  houses  and  lands 
in  the  city  of  London,  in  trust  to  be  sold,  when  Mr. 
Vaughan*8  annuity  shall  drop  in,  and  the  monies  ariang 
from  such  sale  to  be  employed  as  therein  mentioned:'' 
and,  afler  bequeathing  two  small  annuities,  he  gave  the 
residue  of  his   real  and  personal   estate  to  his  mhi 
William  Francis  Sirudwick.     A  part  of  this  testator's 
property  consisted  of  an  undivided  share  of  certain 
tenements  in  the  city  of  London,  which  were  the  sab- 
ject  of  the  present  suit     A  person  of  the  name  of 
Margery  Bourget  was   considered  to  be   the  devisee 
referred  to  in   the  will :    she   declined   to  carry  Ae 
trust  into  effect,  or  to  interfere  in  the  management  of 
the  property,  and  was  said  to  have  died  about  the  year 
1 806.     William  Francis  Sirudwick,  the  heir  at  law  and 
devisee  of  Samuel,  was  an  American  citizen,  and  died  in- 
testate in  the  year  1810,  leaving  Samrul  Strudmck,  also 
an  American  citizen,  his  eldest  son  and  heir  at  law.   In 
1819,   the  last-mentioned  Samuel  Sirudwick  sold  and 
conveyed  his  undivided  share  of  the  tenements  in  the 
city  of  London ;  and  upon  this  conveyance  the  title  oi 
the  vendor  depended. 

One  of  the  objections  taken  to  the  title  was  in  the 
following  words :  —  "  that  Samuel  Sirudwick,  the  vendor, 
in  1819,  of  two  eighth  parts  of  the  estate,  was  an 
alien,  and  incapable  of  conveying  them,  such  shares 
having  been  the  property  of  Samuel  Sirudwick,  his 
grandfather,  who  was  settled  in  America  at  the  time 
of  the  separation  of  the  two  countries  in  1783,  and 
who  was  alleged  to  have  devised  them  to  his  son  WH* 
Ham  Francis  Sirudwick,  who  was  an  American,  and 
died  there  in  1810  intestate,  leaving  the  said  Samd 
Sirudwickf  the  grandson,  his  heir  at  law;  and  that 
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no  proof  bad  been  sbewn  that,  after  the  separation, 
Samuel  Sirudwick,  the  grandfather,  or  William  Francis 
Stntdmidcy  waa  a  subject  of  the  king  of  Great  Britain** 

The  question  Uirned  upon  the  construction  of  the 
treaty  of  peace  between  Great  Britain  and  the  United 
States,  signed  at  London  op  the  19th  of  November  1794, 
apd  of  the  37  G.  S«  c.  97.,  which  was  passed  for  the  pur^ 
pgee  of  carrying  the  treaty  into  execution. 

By  the  first  article  of  that  treaty  it  was  agreed,  ^  that 
ther^  should  be  a  firm,  inviolable,  and  universal  peace 
between  Great  Britain  and  the  United  States.** 

The  second  article,  after  some  regulations  relative  to 
the  withdrawal  of  the  British  troops,  declared,  <^  that  the 
sutlers  and  traders  within  the  precincts  of  the  posts  from 
vrhich  the  British  troops  were  to  be  withdrawn,  should 
continue  tp  enjoy  their  property  of  every  kind,  and  be  at 
liberty  to  remain  there,  or  to  remove  their  effects,  and. to 
sell  or  retain  their  lands  and  property  at  their  discretion ; 
that  such  of  them  as  should  continue  to  reside  within  th^ 
boimdary  line^  should  not  be  compelled  to  become  Qitizena 
of  the  United  States,  or  to  take  any  oath  of  allegiance  ^to 
the  government  thereof,  but  should  be  at  full  liberty  so 
to  do,  if  they  thought  proper,  and  should  declare  their 
election  within  on^  year  after  th^  evacuation  aforesaid ; 
and  that  all  persons  who  should  continue  there  after  the 
expiration  of  the  year,  without  having  declared  their 
intenUon  of  remaining  subjects  of  his  British  majesty, 
should  be  considered  as  having  elected  to  become  citi« 
asens  of  the  States." 


^& 


1930. 


SUTTOH 

V. 
SVTTON* 


The  third,  fourth,  and  fifth  articles  related  to  the 
boundaries  of  the  new  states,  the  navigation  of  the  rivers^ 
&c.;  and  the  sixth,  seventh,  and  eighth,  to  the  adjust* 
ment  of  ^e  pecuniarjf  claims  of  individual* 

X  X  S  The 
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1880.  The  ninth  article  enabled  the  subjects  of  either  coon- 

trv  to  hold  lands  in  the  other,  and  to  sell  and  devise 
them  as  if  they  were  natives.  The  terms  of  it,  relative 
to  Americans  holding  lands  in  England^  were,  ^  that 
American  citizens,  who  then  held  lands  in  the  domioions 
of  his  Majesty,  should  continue  to  hold  them  according  to 
the  nature  and  tenure  of  their  respective  estates  and  titles 
therein,  and  might  grant,  sell,  or  devise  the  same  to  those 
whom  they  should  please,  in  like  manner  as  if  they  were 
natives ;  and  that  neither  they,  nor  their  heirs  or  assigns, 
should,  so  far  as  might  respect  the  said  lands  and  the 
legal  remedies  incident  thereto,  be  regarded  as  aliens." 

And  by  the  tenth  article  it  was  stipulated,  '*  that 
neither  debts  due  from  individuals  of  the  one  nation  to 
the  individuals  of  the  other,  nor  shares  nor  monies  which 
they  might  have  in  the  public  funds  or  private  banks, 
shall,  even  in  any  event  of  war  or  national  differences, 
be  sequestrated  or  confiscated ;  it  being  unjust  and  impo- 
litic that  debts  and  engagements  contracted  and  made 
by  individuals  having  confidence  in  each  other,  and  in 
their  respective  governments,  shall  ever  be  destroyed 
or  impaired  by  national  authority,  on  account  of  national 
differences  and  discontents.'' 

The  subsequent  articles  of  the  treaty,  down  to  the 
twenty-eightl),  contained  various  stipulations  relative  to 
navigation,  and  the  mutual  delivery  up  to  jusUce  of  per- 
sons charged  with  murder  or  forgery.  The  twen^ 
eighth  article  declared,  **  that  the  first  ten  articles  of 
the  treaty  should  be  permanent,  and  that  the  subsequent 
articles,  except  the  twelflh,''  (which  related  to  the  inter» 
course  with  the  Wesi  Indies^  and  was  to  continue  in 
force  for  two  years  after  the  then  war,)  '^  should  be 
limited  in  their  duration  to  twelve  years,  to  be  com* 
puted  from  the  day  on  which  the  ratifications  of  the 
treaty  should  be  exchanged,  subject  to  the  renewal  of 

the 
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the  negociations  at  a  period  therein  mentioned;  but  if       1880. 
his  Majesty  and  the  United  States  should  not  be  able  to 
agree  on  a  new  arrangement,  in  that  case  all  the  articles 
of  the  treaty,  except  the  first  ten,  should  then  cease  and 
expire  together.'' 

In  1797  the  37  G.  5.  c.  97.  was  passed,  which  is  in* 
Utuled  ^^  An  Act  for  carrying  into  execution  the  treaty 
of  amity,  commerce,  and  navigation,  concluded  between 
his  Majesty  and  the  United  States  of  America/*  It 
contained  the  following  clauses :  — 

'*  Sect  24.  And  whereas  by  the  ninth  article  of  the 
said  treaty,  it  was  agreed  that  British  subjects,  who  then 
held  lands  in  the  territories  of  the  said  United  States, 
and  American  citizens,  who  then  held  lands  in  the  do- 
minions of  his  majesty,  should  continue  to  hold  them 
according  to  the  nature  and  tenure  of  their  respective 
states  and  titles  therein,  and  might  grant,  sell,  or  devise 
the  same  to  whom  they  should  please,  in  like  manner  as 
if  they  were  natives;  and  that  neither  they  nor  their 
heirs  or  assigns  should,  so  far  as  might  respect  the 
said  lands  and  the  legal  remedies  incident  thereto^  be 
regarded  as  aliens ;  be  it  therefore  enacted,  by  the  au- 
thority aforesaid,  that  all  lands,  tenements,  and  here* 
ditaments  in  the  kingdom  of  GreiU  Britain^  or  the 
territories  and  dependencies  thereto  belonging,  which, 
on  the  said  28th  of  October  1795,  (being  the  day  of  the 
exchange  of  the  ratification  of  the  said  treaty  between  his 
Majesty  and  the  said  United  States,)  were  held  by  Ame^ 
rii^an  citizens,  shall  be  held  and  enjoyed,  granted,  sold, 
and  devised,  according  to  the  stipulations  and  agreements 
contained  in  the  said  article  i  any  law,  custom,  or  usage 
to  the  contrary  notwithstanding. 

'*  Sect  25.  Provided  always,  that  nothing  herein  con« 
tained  shall  extend,  or  be  construed  to  extend,  to  give 
any  right,  title,  or  privilege  to  any  person,  not  being  a 
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natural  bom  subject  of  diis  reahn,  which  such  penoo 
•would  not  have  been  entitled  to  if  this  act  bad  not  baen 
niade^  other  than  and  except  such  ligbtSy  titles,  aad 
privilq;e8  as  shall  be  necessary  for  the  true  and  fiuthfiil 
performance  of  the  stipulations  in  the  said  article  coo* 
tamed,  according  to  the  true  intent  and  meaning  thereof 
or  to  give  to  any  person,  not  being  either  a  natural  bom 
subject  of  this  realm,  or  a  citizen  of  the  said  United 
States,  any  right,  title,  or  privilc^  to  which  sndi  per- 
son would  not  have  been  entitled  if  this  act  had  not  beeo 
made. 


^  Sect.  27*  That  this  act  shall  continue  in  force  to 
long  as  the  said  treaty  between  his  Majesty  and  the 
United  States  of  Jmerica  shall  ccmtinue  in  foroe^  and 
oo  longer." 

This  act  was  continued  by  the  45  G.  8.  c  85.,  whidi,  — 
after  reciting  that  the  37  G.  8.  e.  97*  ^*  was  to  continue  io 
force  so  long  as  the  said  treaty  should  continue  in  forces 
and  no  longer;  which  treaty,  or  so  much  of  it  as  relatei 
to  the  matters  contained  in  the  said  act,  has  now  ceased 
and  determined :  and  it  is  expedient  that  the  liberty 
of  navigation  and  commerce  between  the  people  of  tliii 
kingdom  and  the  people  of  the  United  States  otJme* 
ricOf  should  continue  for  a  limited  time,  in  the  saoie 
manner  and  under  the  same  limitations  and  conditioiw 
as  are  specified  in  the  said  act," —  enacted  that  ^  tbe 
said  act,  and  every  thing  therein  contained,  shall,  not- 
withstanding the  said  treaty  has  ceased  and  determined, 
be  deemed  and  taken  to  be  and  to  have  been  in  full 
force  and  effect,  and  shall  sp  continue  in  force  until  tb^ 
1st  of  June  1806.'' 


The  87  G.  8.  c.  97.  was  subsequently  contioued  bom 
time  to  time  by  the  46  G.  8.  c.  16.,  the  47  G.  8.  5tss,2' 
€.  2.p  and,  finally,  by  the  48  G.  8.  c.  6,  to  the  end  of  tb^ 
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i^^eu  present  sesnoa  of  parliament  That  aession  ter- 
minated in  the  same  year;  and  no  act  waa  afterwards 
to  revive  or  prolong  the  operation  of  the  treaty* 


l^SOf 


The  point  argqed  was,  whether  the  twenty-fourth 
section  of  the  37  G-  3.  c,  97*f  taken  in  connection  with 
tbe  ninth  article  of  the  treaty,  continued  in  operation,  so 
9a  to  remove  the  incapacity  of  holding  and  transmitting 
lands  in  England^  which  would  otherwise  have  attached 
on  WUUam  Frands  Sirudvnck  and  Samuel  Strvdmkky  the 
grandchUdreat  as  aliens* 

Mr.  Bidkersteii^  Mr.  Pembert<nh  Mr.  2>rr«fi;  Mr. 
fViightf  and  Mr.  JVood^  in  support  of  the  objection  (p 
llHitiUe. 

The  treaty  of  1783  dissolved  the  tie  of  all^tance 
which  had  previously  subsbted  between  the  crown  of 
England  and  the  individuals  who  then  became  American 
citizens ;  they  and  their  descendants,  born  out  of  the 
British  dominions,  were  thenceforth  aliens;  and  accord- 
nigly  Doe  v.  Acklam  {a)  has  established,  that  a  person, 
bom  in  the  United  States  since  1783,  cannot  inherit  lands 
in  England.  Doe  d*  Auchmuty  v.  Mulcaster.  (&)  William 
Francis  Sirudwick,  and  Samuel  Sirudwick,  the  grandson, 
were  clearly  aliens.  The  only  distinction  between  the 
present  case  and  that  of  Doe  v.  Acklam  is,  that  the  free* 
hold  of  the  tenement  in  question  was  not  in  an  English 
subject  on  the  28th  of  October  1795,  but  in  an  American 
citizen.  Now  it  is  true,  that,  as  to  such  lands,  the  in- 
capacity of  alienage  was  removed  by  the  37  G.  3.  c.  97* ; 
and  so  long  as  that  statute  was  in  operation,  American 
citizens  might  hold,  grant,  sell,  or  devise  these  lands  in 
the  same  manner  as  if  they  were  natives.  But  by  the 
twenty-seventh  section  the  act  is  to  continue  in  force 

only 
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1S80;       only  so  long  as  the  treaty  shall  be  in  force,  and  no  longer; 
^J*^^^**'^     and  the  single  question,  therefore,  is,  whether  the  treaty 
t.  was  or  was  not  in  force  in  1819.   On  thi'i  point  we  have 

®"*^*      a  legislative  declaration  in  1805.     The  45  G,  3.  c.S5. 
says  in  the  preamble,  <*  which  treaty,  or  so  much  of  it 
as  relates  to  the  matters  contained  in  the  said  act  (s.  e» 
the  87  6. 3.  c.  97.)  has  now  ceased  and  determined;" 
and,  among  the  matters  contained  in  the  said  act,  was 
the  stipulation  for  excluding  the  incapacity  arising  firom 
alienage ;  and  the  same  statute  declares  in  the  enacting 
clause,  that  '*  the  said   treaty  has   ceased   and  deter- 
mined/'    By  that  statute,  and  two  subsequent  acts,  the 
87  G.  8.  was  revived  both  retrospectively  and  prospec- 
tively ;  but  it  finally  expired  with  the  session  of  1808. 
In  1812  war  broke  out  between  the  two  countries,  which 
continued  to  rage  till  a  new  treaty  was  concluded  in 
1814>.     It  is  impossible  to  suggest  that  the  treaty  was 
<<  continuing  in  force"  in  1818;  it  necessarily  ceased 
with   the  commencement  of  the   wan      The  87  G.  3. 
c.  97«  could  not  continue  in  operation  a  moment  longer, 
without  violating  the  plainest  words  of  the  act    WiUiam 
Francis  Strudmck  became  then  and  remained  ever  after- 
wards subject  to  all  the  incapacities  of  alienage. 

It  was  said  before  the  Master,  that  the  first  ten  arti« 
des  of  the  treaty  were  to  be  *^  permanent,''  which  was 
construed  as  synonymous  with  **  perpetual ;"  but  that  is 
a  construction  which  the  twenty-eighth  article  does  not 
admit  of.  The  very  first  article  is,  "  that  there  should 
be  a  firm  and  universal  peace  between  Great  Britain 
and  the  United  States;"  that  is  the  first  of  the  articles 
supposed  to  be  ever-enduring.  Yet,  what  became  of 
it  in  1813  ?  There  are  many  of  the  stipulations  of  the 
first  ten  articles,  which  could  not  possibly  be  observed 
in  a  state  of  war.  The  word  "  permanent"  is  used,  not 
as  synonymous  with  *'  perpetual  or  everlasting,"  but  in 
opposition  to  a  period  of  duration  expressly  limited* 

The 
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The  greater  nmnber  of  the  articles  of  the  treaty  were  Xo  16$Q. 
cease  at  the  expiration  of  twelve  years;  the  first  tea 
were  not  to  expire  then,  by  the  mere  lapse  of  time; 
they  were  to  contimie  so  long  as  a  treaty  of  peace  was 
in  force ;  but  when  war  took  the  place  of  peace,  and  the 
treaty  had  no  longer  any  existence^  the  nindi  article 
ooaM  not  continue  in  operation. 

Even  if  it  were  to  be  held,  in  consequence  of  the 
language  of  the  twenty-eighth  article,  that  the  intention 
of  the  framers  of  the  treaty  was  to  make  the  ninth  article 
perpetual,  there  is  nothing  in  the  act  of  parliament  to 
give  it  that  endurance.  The  act  makes  no  mention  of 
the  twenty-eighth  article  of  the  treaty,  which  remains^ 
therefore,  a  mere  stipulation  of  the  crown,  and  cannot 
create  or  extend  an  exemption  from  any  disability  ini*< 
posed  by  the  law  of  the  land.  The  continuance  of  the 
exemption  could  not  be  prolonged  beyond  the  duration 
of  the  act :  the  act  was  to  endure  only  so  long,  as  '^  thb 
treaty,''  that  is,  the  treaty  of  amity,  commerce,  and 
navigation  concluded  between  his  Majesty  and  the 
United  States  of  North  America^  should  be  in  force ;  and^ 
most  unquestionably  that  treaty  was  not  in  force^  when 
his  Majesty  and  the  United  States  were  carrying  on  hosti- 
lities against  each  other  both  by  sea  and  land. 

The  construction  contended  for  on  the  other  side 
would  lead  to  most  inconvenient  results.  One  conse- 
quence of  it  would  be,  that  all  the  lands  which,  on  the 
28th  of  October  1795,  belonged  to  Americans,  are  taken 
for  ever  out  of  the  operation  of  the  general  law  of 
England,  and  may,  in  all  time  to  come,  be  transmitted 
to  aliens  by  descent,  devise,  or  conveyance. 

Mr.  Wigram,  in  support  of  the  same  line  of  argument^ 
submitted  that  the  treaty  could  not  be  deemed  to  be  in 
force^  unless  it  was  in  force  as  a  whole ;  that  it  could 

not 
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18Se»  not  Im  in  fiirce  as  a  wholes  after  tba  most  impprtaat 
provisions  in  it  bad  been  broken  i  aad»  w  the  contrary, 
that  it  ceased  to  be  in  foroe  as  a  wbole»  vben  the  peaavt 
the  stipalation  for  whiek  constituted  the  baaia  of  |l|fi 
arranijeDient,  was  exchanged  for  a  state  of  war«  He 
cited  Faiiel  (a),  —  *^  We  cannot  consider  the  several  ar« 
tides  of  the  same  treaty  as  so  niany  particular  and  ind<^ 
pendent  treaties :  for  though  we  do  not  see  the  immediate 
cponeotion  between  every  eoe  of  Uiese  artides,  they  ara  $11 
connected  by  this  common  relation,  that  the  contracting 
paveri  pass  Aem  with  a  view  t»  ^aoh  otbei^  hg  w^f  of 
oompenflatleCf     I  should  never,  perhaps,  havi^  pfiaifd 

this  article^  if  my  ally  had  not  granted  me  another*  wbicb, 
in  its  own  nature,  has  no  relation  to  it.  Every  thii^ 
comprehended  in  the  same  treaty  has  then  the  force  and 
nature  of  reciprocal  promises,  at  least  if  cbey  are  not 
excepted  in  due  form.  Groiius  sajB,  very  wdl^  thai 
all  the  articles  of  a  treaty  have  the  force  of  cooditioosi 
which  by  a  default  are  rendered  nulL" 


Mr.  PresUm  and  Mr.  Dmm^  Mr.  Tiwmf  and  Mr. 
GatratU  in  support  of  the  title. 

The  treaty  contains  articles  of  two  di£ferent  descrip- 
tions; some  of  them  being  temporary,  and  others  of 
them  being  intended  to  be  of  perpetual  obligation.  Of 
those  whidi  were  temporary,  some  were  to  last  for  a 
limited  period ;  such  as  the  various  reguladons  oonoem- 
ing  trade  and  navigation ;  and  some  were  to  continue  so 
long  as  peace  subsisted,  but,  being  inconsistent  with  a 
state  of  war,  would  necessarily  expire  with  the  com- 
mencement of  hostilities.  There  were  other  sttpn- 
lations,  which  were  to  remain  in  force  in  all  time  to 
come,  unaffected  by  the  contingency  of  peace  or  war. 
For  instance,  there  are  clauses  for  fixing  the  boundaries 
of  the  United  States.     Were  the  boundaries  so  fixed  to 


(•)  Book  n.  c  19.  s.  sea. 
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cease  to  be  the  boundariesi  the  moment  thdt  hostilities 
brc^e  out?    The  tenth  article  provides  that  debts  due 
to  individuals}  and  monies  which  they  may  have  in  the 
public  Amds  or  private  banks*  shall  not  be  confiscated 
in  the  event  of  war :  that  is  a  stipulation  which*  from 
the  nature  of  things*  as  well  as  from  the  plain  import  of 
the  4erms*  was  to  be  a  binding  obligation  in  war  as  well 
as  peace ;  for  it  was  only  to  a  state  of  war  that  it  was  at 
all  applicable;   and*  in  sound  construction*  a  similar 
Ibrce  must  be  given  to  the  immediately  preceding  article* 
on  which  the  present  question  arises.     It  was  intended 
to  provide  for  the  inconvenience  which  must  naturally 
arise  from  the  division  of  one  empire  into  two  inde- 
pendent states*  the  subjects  of  each  of  which  hold  pro- 
perty situated  within  the  territorial  limits  of  the  other; 
and  with  that  view,  it  declares  that  American  citizens* 
who  then  held  lands  within  the  dominions  of  his  majesty, 
should  continue  to  hold  them*  and  have  power  to  grants 
adl*  or  devise  them  as  if  they  were  natives*  and  that 
Dather  they*  nor  their  heirs  or  assigns*  should*  in  re« 
spect  of  their  lands*  be  regarded  as  aliens.    The  effect 
of  it  is  to  exclude*  and  to  exclude  for  ever*  the  principle 
of  alienage  as  to  certain  persons  and  certain  lands :  there 
is  no  limitation  to  its  operation ;  it  is  not  confined  to  a 
state  of  peace*  or  to  the  individuals  who  then  held  the 
lands;  it  ineludes  their  heirs  and  assigns:  they*  their 
beii^  and  assigns  are^  with  respect  to  such  lands*  to  be 
considered  as  natives ;  and*  being  considered  as  natives* 
their  title  tOnhold  the  lands  could  not  be  affected  by  the 
breaking  out  of  war  between  the  two  countries.    The 
twenty-fourth  article  tends  still  further  to  shew  that 
some  of  the  stipulations*  and  among  these*  the  ninth 
article*  were  meant  to  be  of  perpetual  endurance. 


18S0. 


Now  the  effect  of  the  twenty-fourth  section  of  the  ac( 
mi  parliament  is  to  give  the  force  of  law  to  the  ninth 

article 
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article  of  the  treaty ;  and  if  that  article,  according  to 
the  sound  construction  of  the  treaty,  was  to  be  of  per- 
petual obligation,  the  enactment  of  the  legislature,  car- 
rying into  effect  that  which  the  king  had  agreed  to  do^ 
but  which  his  prerogative  was  not  competent  to  accom- 
plish, has  declared  that  Americans^  who  held  lands 
within  the  dominions  of  his  majesty  on  the  28th  of 
October  1795,  their  heirs  and  assigns,  shall  in  all  time 
to  come  hold  and  enjoy  them  as  natives.  It  is  true 
that  the  twenty-seventh  section  has  said,  that  the  act 
shall  continue  in  force  only  so  long  as  the  trea^  of 
peace  continues  in  force ;  but  that  section  must  neces- 
sarily be  confined  to  those  stipulations  which  were  either 
of  limited  duration,  or  were  in  their  nature  such  as  to  be 
entirely  dependent  on  the  existence  of  peace. 


It  has  been  argued  that  the  recitals  contained  in  the 
45  6. 3.  c.  S5^  and  the  two  subsequent  acts,  have  put 
a  legislative  construction  on  the  37  6.  3.  c.  95.,  and 
have  declared  that  the  treaty,  and  consequently  the  lat- 
ter act,  had  ceased  and  determined.  But  the  operadtm 
of  a  statute  is  not  to  be  restrained  by  the  recital  of  a 
subsequent  statute.  Dore  v.  Gray,  {a)  Besides,  the 
acts  of  the  45  G.  3.  and  the  following  years  contemplated 
only  those  provisions  of  the  treaty,  which  related  to 
commerce  and  navigation,  and  were  to  expire  at  the  end 
of  twelve  years,  unless  they  were  expressly  renewed  for 
a  further  period. 


The  ninth  article  was  more  beneficial  to  English  sub* 
jects  than  to  American  citizens ;  and  any  restriction  of 
its  fair  operation  would  be  a  public  mischief^  inasmuch 
as  it  would  naturally  lead  America  to  adopt  a  similar 
restriction  of  the  reciprocal  privilege  granted  to  subjects 
of  the  Brilish  crown. 

Suppose 
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'  Suppose  that  an  American  citizen  who,  on  the  28th 
of  October  1795,  held  lands  in  England^  died,  leaving  an 
elder  son  born  in  America^  and  a  younger  son  bom  in 
England.  Had  the  treaty  and  the  act  not  been  made^ 
the  younger  son,  on  the  father's  death,  would  have 
inherited  the  lands:  under  the  treaty  and  the  act  the 
eldest  son  was  heir,  and  as  such,  entitled  to  the  pro- 
perty. Is  it  to  be  said  that,  if  a  war  afterwards  break 
out,  his  interest  is  to  cease,  and  a  title  is  to  accrue  to 
the  crown,  which  never  could  have  had.  a  pretext  of 
claim,  if  the  devolution  of  the  property  had  been  regu- 
lated by  the  common  law  ? 


laso, 


Mr.  Bickerstethf  in  reply. 


T^e  Master  <^the  Rolls. 

The  relations,  which  had  subsisted  between  Greai 
Britain  and  America,  when  they  formed  one  empire,  led 
to  the  introduction  of  the  ninth  section  of  the  treaty  of 
1794,  and  made  it  highly  reasonable  that  the  subjects 
of  the  two  parts  of  the  divided  empire  should,  notwith- 
standing the  separation,  be  protected  in  the  mutual  en- 
joyment of  their  landed  property ;  and,  the  privileges  of 
natives  being  reciprocally  given,  not  only  to  the  actual 
possessors  of  lands,  but  to  their  heirs  and  assigns,  it  is 
a  reasonable  construction  that  it  was  the  intention  of 
the  treaty  that  the  operation  of  the  treaty  should  be 
permanent,  and  not  depend  upon  the  continuance  of  a 
state  of  peace. 

The  act  of  the  87  6*  3.  gives  full  effect  to  this  article 
of  the  treaty  in  the  strongest  and  clearest  terms ;  and  if 
it  be,  as  I  consider  it,  the  true  construction  of  this  article, 
that  it  was  to  be  permanent,  and  independent  of  a  state 
of  peace  or  war,  then  the  act  of  parliament  must  be  held, 

in 
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.1889.  natural  bom  subject  of  this  reahn,  which  such  penon 
twould  not  have  been  entitled  to  if  this  act  bad  not  bteo 
niade^  other  than  and  except  soch  ligbtSy  tides,  aod 
privilq;e8  as  shall  be  necessary  for  the  true  and  faithful 
performance  of  the  stipulations  in  the  said  article  coih 
tained,  according  to  the  true  intent  and  meaning  thereof 
or  to  give  to  any  person,  not  being  ei^r  a  natural  bom 
subject  of  this  realm,  or  a  citizen  of  the  said  United 
States,  any  right,  title,  or  privil^ge^  to  whidi  such  per- 
son  would  not  have  been  entitled  if  this  act  had  not  beea 
made. 

<<  Sect.  27*  That  this  act  shall  continue  in  force  w 
long  as  the  said  treaty  between  his  Majesty  and  the 
United  States  of  America  shall  ccmtinue  in  fbroe^  and 
oo  longer." 

This  act  was  continued  by  the  45  G.  8.  c.  S5.,  wfaidi,  -* 
afier  reciting  that  the  37  G.  3.  c.  97.  **  was  to  continue  in 
force  so  long  as  the  said  treaty  should  continue  io  forces 
and  no  longer;  which  treaty,  or  so  much  of  it  as  reiatei 
to  the  matters  contained  in  the  said  act,  has  now  ceased 
and  determined :  and  it  is  expedient  that  the  liberty 
of  navigation  and  commerce  between  the  people  of  this 
kingdom  and  the  people  of  the  United  States  of  Ame* 
ricOf  should  continue  for  a  limited  time»  in  the  sam 
manner  and  under  the  same  limitations  and  conditioDi 
as  are  specified  in  the  said  act," — enacted  that  ^^tbs 
said  act,  and  every  thing  therein  contained,  shall,  not- 
withstanding the  said  treaty  has  ceased  and  detenninedi 
be  deemed  and  taken  to  be  and  to  have  been  in  full 
force  and  effisct,  and  shall  sp  continue  in  force  until  tb^ 
1st  o(  June  1806/' 

The  87  G.  S.  c.  97.  was  subsequently  continued  fiNHn 
time  to  time  by  the  46  G.  8.  c.  16.,  the  47  G.  8.  sess,  2. 
c.  2.9  and,  finally*  by  the  48  G.  8.  c;  6,  to  tbf  epd  pf  th^ 

then 
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(lien  present  session  of  parlimment  That  session  ter- 
Vdimited  in  the  same  year;  and  no  act  was  afterwards 
ppseed  to  revive  or  prolong  the  operation  of  the  treaty* 

The  point  argued  was,  whether  the  twenty-fourth 
aeotion  of  the  87  G.  3.  c.  97*9  taken  in  connection  with 
the  ninth  article  of  the  trea^T}  continued  in  operation,  so 
9»  to  remove  the  incapacity  of  holding  and  transmitting 
lands  in  England^  which  would  otherwise  have  attached 
on  William  Francis  Sirudmck  and  Samuel  Strudmck^  the 
grandchildrent  as  aliens* 

Mr.  BidcersUli^  Mr.  Pembertofh  Mr.  2>rr«fi;  Mr. 
J9ii^$  and  Mr.  Wood^  in  support  of  the  objection  (p 
the  title. 

The  treaty  of  1783  dissolved  the  tie  of  all^tance 
which  had  previously  subsbted  between  the  crown  of 
England  and  the  individuals  who  then  became  American 
citizens ;  they  and  their  descendants,  born  out  of  the 
British  dominions,  were  thenceforth  aliens;  and  accord- 
ingly Doe  V.  Acklam  {a)  has  established,  that  a  person, 
bom  in  the  United  States  since  1 783,  cannot  inherit  lands 
in  England.  Doe  d.  Auchmuty  v.  Mtdcaster.  (&)  William 
Francis  Strudwick,  and  Samuel  Strudwick,  the  grandson, 
were  clearly  aliens.  The  only  distinction  between  the 
present  case  and  that  of  Doe  v.  Acklam  is,  that  the  free- 
hold of  the  tenement  in  question  was  not  in  an  English 
subject  on  the  28th  of  October  1795,  but  in  an  American 
citizen.  Now  it  is  true,  that,  as  to  such  lands,  the  in- 
capacity of  alienage  was  removed  by  the  87  G.  8.  c.  97. ; 
and  so  long  as  that  statute  was  in  operation,  American 
citizens  might  hold,  grant,  sell,  or  devise  these  lands  in 
the  same  manner  as  if  they  were  natives.  But  by  the 
twenty-seventh  section  the  act  is  to  continue  in  force 

only 
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1830.  goods  and  furniture,  plate,  linen,  china,  cattle,  stock, 

V^    '  ^  crops,  money,  debts,  securities  for  money,  and  all  other 

V.  my  personal  estate  and  effects  whatsoever  and  whereso- 

RoADKNioHT.  ^^^^   ^^^  ^j^^  g^jj    jfTiUiam  BoadknigtU  and  Babert 

Welchmafij  their  executors,  administrators,  and  assigns, 
upon  trust  that  they  do  and  shall,  as  soon  as  conve- 
niently  may  be  after  my  decease,  convert  such  part 
thereof  as  is  not  in  money  into  money,  and  collect  and 
call  in  my  debts  and  securities,  and  stand  and  be  pos- 
sessed of  the  money  so  to  be  received  and  prodaoed, 
and  of  the  surplus  of  the  money  to  be  produced  from 
the  sale  of  the  messuage,  closes,  lands,  tenements,  and 
hereditaments  which  I  have  lately  purchased  at  Mar' 
torif  upon  trust,  in  the  first  place,  to  pay  my  just  debt^ 
funeral  expenses,  and  the  expenses  of  proving  sad 
carrying  into  execution  this  my  will;  and  then  upon 
trust  that  they  do  and  shall  pay  and  divide  the  residue 
of  the  said  money  unto  and  amongst  /dl  and  every  the 
child  and  children  of  my  said  late  son  Thomas  NmiSi 
and  the  child  and  children  of  my  said  daughter  Eliza* 
beth  Newboldf  equally  to  be  divided  between  and  amongst 
.  them,  when  and  as  they  should  respectively  attain  their 
age  or  ages  of  twenty-one  years,  with  benefit  of  sarviv- 
orship  and  accruer  amongst  them."  And  he  appointed 
Boadknight  and  Wekhman  his  executors. 

The  testator  afterwards  made  a  codicil,  bearing  date 
the  2d  of  Febntary  1826,  by  which,  after  reciting  that 
the  estate  at  Marion  had  been  conveyed  to  him,  and 
devising  it  Xo- Boadknight  and  Wekhman^  and  their  heirs 
upon  the  trusts  expressed  in  his  will,  he  gave  to  a  ser- 
vant a  small  pecuniary  legacy,  to  be  paid  within  a  month 
after  his  decease  out  of  his  personal  estate;  and  he  added, 
<*  and  I  do  in  all  other  respects  confirm  my  aaid  last  will 
and  testament.'' 

In 
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In  the  interval  between  the  date  of  the  will  and  the        IBSO* 
date  of  the  codicil,  the  testator  had  sold  the  lands  in      j-    '  ' 
Eaihorpei  and  conveyed  them  to  the  purchaser;  and  _       v. 
the  question  in  the  cause  was,  whether  the  bequest  of 
the  SOOO/.  to  Thomas  Newbcld  was  therebv  adeemed. 

Mr,  Pemberton  and  Mr.  Wakefield^  for  the  Plaintiff. 

It  has  been  decided,  that,  if  a  testator  bequeaths  a 
sum  of  money,  to  be  raised  by  the  sale  of  a  particular 
estate,  and  if  it  happens  that  at  hus  death  he  has  no  in- 
terest in  that  estate,  the  bequest  is  nevertheless  payable 
out  of  his  general  assets:  Fcwler  v.  Willotighby {ii\ 
Broome  v.  Monck.  {b)  In  Fcwler  v.  fVilloughby  the  money 
could  not  be  raised  by  the  sale  of  the  estate,  because  the 
contract  of  purchase,  into  which  the  testator  had  en* 
tercd,  could  not  be  completed ;  here  it  cannot  be  raised 
in  the  particular  mode  pointed  out  by  the  will,  because 
the  lands  have  been  converted  into  money  in  the  testator's 
lifetime;  but  the  difference  in  the  mode  in  which  the 
specific  fund  happens  to  fail  does  not  constitute  any 
essential  distinction  between  the  cases.     If  the  testator 

• 

had  bequeathed  to  Thomas  Newbold  SOOO/.  to  be  raised 
by  the  sale  of  the  lands  at  Eathorpe^  the  legacy  would  not 
have  failed  by  reason  of  the  circumstance  that  the  tes- 
tator afterwards  parted  with  all  his  interest  in  those 
lands ;  and  where  is  the  substantial  difference  between  a 
direction  to  pay  to  a  man  SOOO/.  to  be  raii^ed  by  the 
sale  of  certain  lands,  and  a  direction  that  trustees,  to 
whom  those  lands  are  devised  upon  trust  to  sell,  shall 
out  of  the  proceeds  pay  to  him  the  same  sum? 

The  language  of  the  codicil  strengthens  the  claim  of 
the  Plaintiff.     The  testator  there  says,  that  in  all  other 

respects 

(a)  S  Sim.  i  Siu.  354.  {b)  10  Vei,  597. 
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1830.       respects  he  confirms  his  will ;  and  one  of  the  points,  on 
\^    ^  which  this  will  is  thus  declared  to  be  confirmed,  is  the 

V.  gift  of  3000/.  to  Thomas  Nembdd. 

Mr.  Tinney  and  Mr.  Jeremy^  contrcL 

The  words  of  confirmation  in  the  codicil  cannot  pye 
validity  to  dispositions  contained  in  the  will,  which  had 
previously  failed.  Crosbie  v.  M^Doual  (a),  Izard  ▼. 
Hurst,  {b)  When  the  testator  sold  the  lands  in  JSa- 
ihorpe^  and  conveyed  them  to  the  purchaser,  his  devise 
of  these  lands  to  trustees  necessarily  failed ;  and  the 
trusts  which  had  been  declared  of  the  money  to  arise 
from  the  sale  of  them,  could  no  longer  take  effect.  Page 
V.  LeapifigODett  (c),  Hancox  v.  Abbey,  {d)  The  present 
case  is  governed  by  the  decision  in  Arnold  v.  AmaUL  {e) 

Mr.  Haraood^  for  formal  parties. 


Augut  8.         The  Master  of  the  Rolls. 

The  gift  to  one  of  a  sum  of  money,  part  of  the  pro- 
duce of  real  estate  directed  to  be  sold,  followed  by  a  gift 
of  the  residue  of  the  purchase-money  to  others,  is  sub- 
stantially n  gift  of  the  estate,  and  not  a  gift  of  legacies 
with  a  collateral  charge  upon  the  estate.  This  distin- 
guishes the  present  case  from  Fowler  v.  WiUoughby:  and 
the  legacy  of  ^000/.  to  Thomas  Neuobold  is,  therefore, 
adeemed. 

(a)  4  Vet.  610.  (d)  11  F«f.l79. 

\b)  i  Freeman^  SS4.  {e)  1  Bro.  C.  C  401. 

\c)  18rf«.4e7. 
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Rolls. 

DRIVER  V.  FERRAND.  j^^^^ 

Auguita^ 
^T^HE  will  of  John  Jackson  was  to  the  following  e&  in  order  to 

-■-    feet :  —  "  I  John  Jackson,  of  Guisdeu,  &c  do  make  exonerate  the 

personal  estate 
and  declare  this  my  last  will  and  testament,  in  manner  from  the  pay- 

and  form  following:  and,  first,  as  touching  the  disposi-  ^^^^  f^ 

tion  of  my  real  estate,  I  give  and  devise  the  same  as  appear  upon 

follows ;  (that  is  to  say) " — He  then  devised  certain  closes  ^  manifest 

to  John  Ferrand  in  fee ;  and  proceeded  as  f(>llows :  •—  intention  to 

^  And  as  for  and  concerning  the  hereinafter  mentioned 

messuages,  lands,  tenements,  and  hereditaments  which 

I  give  and  devise  to  John  Ferrand^  it  is  my  will  to 

charge,  and  I  hereby  make  chargeable,  the  same  and 

every  part  thereof  with  the  payment,  yearly  and  every 

year,  of  the  sum  of  5/1,  the  first  payment  to  be  made  in 

one  year  from  the  day  of  my  decease,  and  to  be  con* 

tinued  yearly  afterwards,  until  all  claims  and  demands 

whatsoever  against  all  or  any  part  of  my  estate  be  and 

are  liquidated,  paid,  and  satbfied,  and  when  and  as  soon 

as  that  is  the  case,  then  the  said  yearly  payments  of  5l. 

shall  cease.    And  I  give  and  devise,  subject  nevertheless 

to  the  said  payment  yearly  of  52.,  unto  the  said  John 

Ferrand  and  his  assigns  for  and  during  the  term  of  his 

natural  life,  all  those  seven  closes  of  land  called  Shaw 

Sides  g  also  all  those  two  closes  of  land  called  the  AUoi-^ 

meni  s  and  also  all  that  other  close  of  land  called  WilU 

Gills :  and  also  all  that  my  dwelling-house,  together 

with  bams,  stables,  and  other  outbuildings  thereto  ad-i^ 

joining  and  belonging;  also  all  those  two  pieces  of 

parcels  of  ground  adjoining  my  dweUing*house,  called 

the  Crqfts,    (all  the  said   last-mentioned  property  Is 

situate,  lying,  and  being  in  Gtdseley  aforesaid^  and  in. 

kny  own  occupation,)  to  have  and  to  hold  the  said  last«» 

Yy  3  men- 
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mentioned  premises,  and  every  part  thereof,  with  their 
and  every  of  their  rights,  members,  and  appurtenances  to 
him  the  said  John  Ferrand  and  his  assigns  for  and  during 
the  term  of  his  natural  life;"  with  remainder  to  his  first 
and  other  sons  in  tail  male;  remainder  to  the  right 
heirs  of  John  Ferrand.  *^  As  also,"  continued  the  tes- 
tator, ^*  for  and  concerning  all  other  my  messuages, 
cottages,  closes,  lands,  tenements,  and  hereditaments 
whatsoever,  lying  and  being  in  the  county  of  York^  and 
in  whose  tenures  and  occupations  soever  the  same  and 
every  part  thereof  may  be,  with  their  and  every  of  their 
rights,  members,  and  appurtenances^  unto  the  said  John 
Ferrand  and  David  Smith,  and  their  heirs,  in  trust  to  take 
and  receive,  and  it  is  my  will  that  they  do,  shall,  and  may 
take  and  receive  the  rents,  issues,  and  profits  arising 
from  and  out  of  the  same^  and  apply  the  monies  so 
arising  for  the  liquidating^  paying  off,  and  discharging 
and  satisfying  all  and  every  the  just  debts,  claims, 
and  demands,  of  what  nature  or  kind  soever  the  same 
may  be,  against  all  or  any  part  of  my  real  estate^ 
whether  the  said  debts,  claims,  and  demands  be  or  are 
on  promissory  notes,  mortgages,  or  otherwise ;  and  also 
for  liquidating,  paying  off,  and  discharging  and  satisfy- 
ing the  several  sums  of  money  which  I  give  and  be- 
queath as  legacies,  as  well  as  funeral  and  testamentary 
expenses,  which  my  executors  may  incur  in  the  execution 
and  performance  of  the  trusts  hereby  in  them  reposed ; 
and  when  and  as  soon  as  all  debts,  claims,  and  demands 
as  aforesaid  are  liquidated,  paid  off,  discharged^  and 
satisfied,  then  I  give  and  devise  all  that  part  of  my  real 
estate  so  left  in  trust  as  aforesaid  as  follows ;  (that  is  to 
say),"  &c.  —  The  testator  next  devised  two  closes  to  his 
cousin  Christopher  Driver  for  life;  remainder  to  the  first 
and  other  sons  of  Christopher  Driver  in  tail  male;  re- 
mainder to  the  right  heirs  of  Christopher  Driver.  ^*  And 
as  for  and  concerning  all  other  my  messuages,  cottages^ 
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idtils,  closes,  landsy  tenements,  and  hereditaments,  not 
herebefbre  given   and   devised  whatsoever,   lying  and 
being  in  the  county  of  Yorkj  in  whose  tenures  or  occu'* 
pation  soever  the  same  are  or  be,  whereof  I  am  in  any- 
wise seised,  or  have  power  to  dispose,'  and  whereto  or 
wherein  I  am  in  anywise  entitled  or  interested,  of  or  for 
any  estate  of  freehold  or  inheritance  in  possession,  re* 
version  or  expectancy,  I  give  and  devise  the  same  and 
every  part  thereof,  with  their  and  every  of  their  rights, 
members,   and   appurtenances,   unto  my  cousin  John 
Driver  for  life ;"  remainder  to  the  first  and  other  sons  of 
John  Driver^  successively,  in  tail  male ;  remainder  to  the 
right  heirs  of  John  Driver.    Powers  of  leasing  were  next 
given  to  the  persons,  who,  under  the  preceding  limitations, 
should  have  an  estate  in  possession  in  any  of  the  devised 
premises ;  and  the  will  then  proceeded,  ^<  And  as  touch- 
ing  my  personal  estate,  I  dispose  thereof  as  follows  (that  is 
to  say):  all  my  household  furniture  of  every  description, 
fiirming  stock,  as  hay  and  corn,  milch  cows,  horses, 
manure,  implements  of  husbandry,  and  whatever  may 
be  on  the  premises  belonging  to  me  at  the  time  of  my 
decease,  as  well  as  all  monies,  securities  for  monies,  and 
arrears  of  rent,  I  give  and  bequeath  the  same  and  every 
part  ihereof  to  the  said  John  Ferrand  ;  also  I  give  and 
bequeath  to  Ann  Ferrand^  daughter  of  the  said  Johri 
Ferrand^  the  sum  of  100/.,  to  be  paid  to  her  by  my  exe- 
cutors on  her  attaining  the  age  of  twenty^one  years ; 
falso  I  give  and  bequeath  to  Sarah  Neale  the  sum  of  20/., 
to  be  paid  to  her  by  my  executors  in  twelve  months 
lifter  my  decease;   also  I  give  and  bequeath  to  the 
trustees  for  the  time  being  of  the  Guiseley  Sunday  School 
the  sum  of  100/.,  to  be  paid  to  them  by  my  executors 
as  soon  as  convenient  after  my  decease ;  the  ^id  sum  of 
money  I  give  for  the  purpose  of  liquidating  the  debt  on 
the  said  school ;  also  I  give  and  bequeath  to  WiUiam 
Whitfield^  now  or  late  of  Schemnitz  in  Saxony^  the  sum  of 
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55*9  to  be  given  to  him  by  my  executor  when  called  npon 
for  that  purpose;  also  I  give  and  bequeath  to  each  c£ 
my  executors  the  sum  of  50/. ;  and  I  do  nominate  and 
appoint  the  said  John  Ferrand  and  David  Smith  exe- 
cutors of  this  my  last  will  and  testament ;  and  it  is  my 
will  and  mind  that  the  said  John  Ferrand  and  Dtroid 
Smiihf  their  heirs,  executors,  and  administrators  re- 
spectively, shall  deduct  and  receive  to  their  own  uses 
out  of  the  rents  and  profits  of  that  partof  my  real  estate 
set  apart  for  such  purposes  as  aforesaid,  all  their  reascm- 
able  costs  and  charges  in  and  about  the  management 
and  performance  of  the  trusts  hereby  in  them  reposed 
concerning  the  same." 

The  question  in  the  cause  was,  whether  the  personal 
estate  was  exempted  from  the  payment  of  all  debts, 
funeral  expenses,  and  legacies? 

It  was  argued  by  Mr.  Pemberton  on  the  one  sid^  and 
by  Mr.  Bickersteth  on  the  other. 

In  support  of  the  proposition,  that  the  real  estate  was 
Intended  to  be  the  primary  fund  for  the  payment  of 
debts,  funeral  expenses,  and  legacies,  Bootle  v.  Bbm* 
dell  (fl),  Greene  v.  Greene  (J),  Michell  v.  MicheO  (c),  were 
cited. 

On  the  other  hand,  it  was  said  that  the  present  case 
was  distinguishable  from  the  cases  cited,  by  the  partieu* 
lar  frame  and  phraseology  of  the  will ;  in  particular,  there 
Was  here  no  direction  for  the  sale  of  any  part  of  the  real 
estate,  and  it  was  by  his  executors  that  the  legacies  were 
to  be  paidk     The  latter  circumstance  raised  a  presump* 

tioDi 


(«)  \  Met.  193.  if)  4  idai.  l48.  (c)  t  Malt^ 
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tion,  in&vour  of  the  general  rule  of  law,  that  the 
legacies  were  to  be  borna  by  the  personal  estate  as  the 
primaiy  fiind. 
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The  Master  of  the  Rolls. 

In  order  to  exempt  the  personal  estate  there  must  be 
clear  intention;  and  I  think  such  intention  is  to  be 
found  in  this  will.  In  an  early  part  of  the  will,  the 
testator  devises  certain  real  estates  to  JoJm  Ferrand 
and  David  Smithy  whom  he  afterwards  names  executors, 
in  trust  ^^  for  the  liquidating,  paying  off^  and  discharg- 
ing and  satisfying  all  and  every  the  just  debts,  claims, 
and  demands  of  what  nature  or  kind  soever  the  same 
may  be,  against  all  or  any  part  of  my  real  estate,  whe* 
ther  the  said  debts,  claims,  and  demands  be  or  are  on 
promissory  notes,  mortgages,  or  otherwise ;  and  also  for 
liquidating,  paying  ofl^  discharging,  and  satisfying  the 
several  sums  of  money  which  I  give  and  bequeath  as 
legacies,  as  well  as  funeral  and  testamentary  expenses, 
and  the  expenses  which  my  executors  may  incur  in  per- 
formance of  the  trusts  hereby  reposed  in  them ;  and 
when  and  so  soon  as  all  debts,  claims,  and  demands  as 
aforesaid  are  liquidated,  paid,  and  satisfied,"  he  gives 
and  devises,  in  manner  therein  mentioned,  the  real 
estates  so  charged.  It  would  at  first  seem,  that  he 
meant  to  charge  this  part  of  his  real  estate  only  with 
debts  which,  in  their  nature,  affected  real  estate;  but 
inasmuch  as  he  enumerates  debts  which  do  not  in  their 
nature  afiect  real  estate,  and  charges  these  estates  ex- 
pressly with  legacies,  and  funeral  and  testamentary  ex- 
penses, and  the  expenses  of  his  executors  in  the  execution 
of  his  will,  it  must  be  intended  that  he  meant  to  charge 
these  real  estates  with  all  debts. 

in 
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Dbitzs 

FsftRAMD. 


In  a  snbsequent  part  of  his  will  be  uses  the  following 
expressions :  —  ^  And.  as  touching  my  personal  estate, 
I  dispose  thereof  as  follows ;  tliat  is  to  say,  all  my  house- 
hold furniture  of  every  description,  farming  stock,  as 
hay  and  corn,  milch  cows,  horses,  manure,  implements 
of  husbandry,  and  whatever  may  be  on  the  premises 
belonging  to  me  at  the  time  of  my  decease,  as  weU  as  all 
monies,  securities  for  monies,  and  arrears  of  rent,  I  give 
and  bequeath  the  same,  and  every  part  thereof^  to  the 
said  Jo^n  Ferrand.**  It  would  be,  therefore,  utterly  in- 
consistent with  the  intention  here  expressed,  that  this 
personal  estate  should  be  applied  to  the  payment  of  the 
debts,  in  exoneration  of  the  real  estate  before  charged 
with  them. 


The  testator  afterwards  gives  certain  pecuniary  legacies, 
to  be  paid  by  his  executors ;  but  it  is  to  be  recollected  that 
his  executors  were  the  trustees  of  the  real  estate  charged 
with  the  legacies :  and  that  he  had  here  in  view  the  real 
estate,  is  to  be  inferred  also  from  a  direction  which  fol- 
lows, that  his  executors  are  to  retain  out  of  the  real 
estate  their  costs  and  charges  incurred  in  the  execution 
of  their  trust  Dpon  the  whole,  I  am  of  opinion  that  it 
was  the  manifest  intention  of  this  testator,  that  the  real 
estate,  devised  for  that  purpose,  should  exonerate  the 
personal  estate,  in  favour  of  the  specific  legatee  of  that 
estate,  from  all  debts  and  other  charges,  to  which  the 
personal  estate  is  by  law  previously  liable. 
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^  — 

Rolls. 

DAVID  V.  REES.  Jul^f  so. 

August  2, 

•  JOHN  COOK9  by  his  will  dated  the  21st  of  January  A  testator 

180S,  gave  as  follows:  —  "  I  order  and  direct  my  I>?vinjbyhi8 
^  ^  ^    yn\\  given  aa 

executors  hereinafter  named,  to  pay  and  apply  the  in*  interest  for 

1*1*  *         __ 

terest,  dividends,  and  produce  of  600/.  sterling,  now  of\tockto°* 
invested  in  the  funds  of  this  kingdom,  unto  my  father  two  persons, 
and  mother,  Thomas  Cook  and  Jennett  Cook,  for  their  viToroftbem 

natural  lives,  and  the  life  of  the  survivor  or  longest  liver  ^^^  ^ 

mainder  to 
of  them  both,  by  equal  half-yearly  payments;  the  first  another  for 

payment  thereof  to  be  made  within  six  months  next  ""^>  *"<^  *^er- 
'^  ''  ,  .  .       wards  to  the 

after  my  decease :  and  my  will  is,  that  the  said  annuity  children  of 

shall  be  paid  unto  the  said  Thomas  Cook  and  Jennett  ^^}^V^^^ 
*  person  I  Dy  a 

Cook  free   of  taxes  and  all  other  deductions,  pariia-  codidl  sub- 
mentary  or  otherwise:  and  from  and  after  the  several  annuity  nearly 
deceases  of  the  said  Thomas  Cook  and  Jennett  Cook^  I  ®<l"*i  to  the 
give  and  bequeath  the  interest  and  dividends  of  the  said  dividends  of 

sum  of  600/.  unto  my  sister  Mary,  the  wife  of  Watkin  *||®  ^^P^»  ^" 

^  "^  '^  ^  the  place  of 

Davids  for  and  during  the  term  of  her  natural  life,  to  the  first  gift: 
be  paid  her  free  and  clear  of  all  taxes  and  deductions,  mainder  ?siwt 
by  equal  half-yearly  payments ;  and  from  and  after  the  therebv  acce- 
decease  of  the  said  Maiy  David,  my  will  and  meaning  ijg  y^iug  i"^^, 

is,  that  my  executors  hereinafter  named  shall  apply,  dis-  ^  computed 
.,  ,    ,.  n    %  . ,       .     .     ,  *  ,    according  to 

tnbute,  and  dispose  ot  the  said  principal  sum  of  600/.  the  price  of 

unto  all  and   every  the   children  of  my  sister  Mary  J^®?^*^^*? 

David,  equally  to  be  divided  among  them  share  and  the  testator's 

»lijiri»  fllilcp  "  death,  when, 

snare  aiiKe.  ^^^  ^^^  ^^^ 

substitution, 
The  testator  afterwards  made  a  codicil  to  his  will,  prfor  life  in- 
dated   the  12th  of  September  1803,    in    the   following  terest  would 
words :  —  "  This  is  a  codicil  to  my  last  will  and  testa-  effect 
xnent,  and  which  I  desire  may  be  construed  and  deemed 
as  part  thereof.     I  give,  and  devise,  and  bequeath  unto 

my 
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^^^Q'  ^  my  father  and  mother,  residing  in  WaleSf  the  yearly  sum 
of  30^.  sterling,  and  to  the  survivor  of  them,  for  and 
during  their  natural  lives,  in  lieu  of  what  I  have  givea 
them  in  and  by  my  last  will  and  testament.'* 

There  were  two  questions  in  the  cause :  first,  whether 
the  gifts  to  Maty  David  and  her  children  were  acce- 
lerated by  the  codicil,  so  that  Maty  David  took  an 
immediate  life  interest  upon  the  death  of  the  testator; 
and,  secondly,  whether  the  value  of  600/.  in  stock  was 
to  be  computed  at  the  price  which  the  stock  bore  at  the 
death  of  the  testator,  or  at  the  time  when  the  legacy 
was  due. 

Mr.  Pemberton  and  Mr.  Richards^  for  the  Plaintiflb. 

By  the  will  of  the  testator  as  much  stock  is  to  be 
separated  from  the  general  mass  of  his  assets  as  would 
then  be  purchased  with  600/.  sterling;  and  the  fund 
thus  created,  subject  to  the  life  interests  bequeathed  to 
his  father  and  mother,  is  given  to  his  sister  during  her 
life,  with  remainder  to  her  children.  The  codicil  anni- 
hilates the  life  interests  bequeathed  to  the  testator^s 
father  and  mother :  and  as  it  was  only  for  their  sakes 
that  the  enjoyment  of  the  income  by  the  sister  and  her 
family  was  postponed,  the  effect  of  this  annihilation  b 
to  accelerate  the  ultimate  bequests.  The  fund  must  be 
separated  from  the  general  assets  within  a  year  after 
the  death  of  the  testator.  Why  should  the  separation 
have  been  directed  to  be  made,  if  those  for  whose  sake 
it  is  to  be  made  are  not  to  have  the  enjoyment  of  it  till 
a  period  much  more  remote  ? 

It  was  argued,  contrdy  that  the  codicil  had  no  object 
except  to  fix  the  income  of  the  testator's  father  and  mother 
at  a  sum  certain,  instead  of  leaving  it,  in  some  measure^ 
subject  to  contingencies ;  that  the  will  had  expressly  de- 

dared 
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dared  that  the  interests  of  the  sister  and  her  children  were  1 880. 
to  commence  only  at  the  death  of  the  survivor  of  the 
fiither  and  mother;  that  to  make  them  take  effect  from 
the  death  of  the  testator  would  be  doing  great  violence 
to  the  language  of  the  bequests ;  that  the  fund  ought 
not  to  be  separated  from  the  assets  till  the  purpose  for 
which  it  was  given  rendered  separation  necessary;  that 
the  necessity  did  not  arise  till  the  death  of  the  survivor 
of  the  father  and  mother;  and,  that  the  amount  of  stock, 
to  which  the  sister  and  her  children  were  entitled,  was  so 
much  as  600/.  sterling  would  have  purchased  at  the  time 
of  the  death  of  such  survivor. 


The  Master  of  ike  Rolls.  Auguti  s. 

The  gift  to  Mary  David  being  in  express  terms  after 
the  death  of  the  survivor  of  Thomas  Cook  and  Jennett 
Cookj  I  cannot  infer  that  the  testator  meant  an  im- 
mediate  gift  to  her,  merely  because  he  has  substituted 
another  provision  for  Thomas  Cook  and  Jennett  Cooky 
which  differs  litde  from  the  prior  life  estate  given  to 
them,  except  in  the  certainty  of  the  amount. 

The  gift  to  Mary  David  and  her  children  is  of  so 
much  stock  as  600/.  sterling  would  have  purchased  at 
the  death  of  the  testator,  when  the  life  interest  first 
given  to  the  Cooks  was  to  commence. 
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J«7j^26.  LEAR  V.  LEGGETT, 

Where  8tock  A    TESTATOR  bequeathed   to  trustees  a  sum  cyf 

upon*mi°t  "^  23,333/.  6s.  S(L  3  per  cent,  consols,  upon  trust  for 

for  J.  for  life,  his  wife  for  life;  and  after  her  decease,  upon  trust  fer 

decease  for  his  ^'^   ^^   ^"^   daughters,  Alexander  Goudge^    Elizabeth 

children,  with  Bathe^  and  Sarah  Saunders,   in  equal  shares,  for  their 

i^.'s  life  in-  respective  lives ;  and  immediately  after  the  'decease  of 

icrcst  should  j^jg  ^^^  ^^^  daughters  respectively,  he  directed  that  one- 

not  be  subject  ,                         *=*                 r            j^ 

to  any  alien-  third  part  of  the  stock  should  be  paid  and  transferred 

Dositionby"  ®9"»"y  ""to  and  amongst  all  the  children  ^^  5/tr/«s, 

8ale,niort^«ige,  and  wot  per  capita,  of  his  son  and  daughters  respectively 

in  any  manner  ^^®  should  live  to  attain  the  age  of  twenty-one  years; 

whatsoever;  and  after  the  several  deceases  of  the  testator's  wife  and 

and  in  case  he  ,                                                                                                     ^ 

should  charge,  the  parents  of  such  children,  the  trustees  were  directed 

or  affect  to  ^  receive  the  dividends  accruini;  upon  the  respective 

charge,  affect,  ^                               or                       r        ^ 

or  incumber  shares  of  the  children,  and  to  apply  the  same  for  their 

mortBMe,*"^  maintenance  and  education,  till  their  shares  of  the  prin- 

sale,  or  other  cipal  should  severally  become  payable.     The  will  also 

made  by  him,  contained  this  clause, — "  Provided  always  nevertheless, 

should  operate  and  my  mind  and  will  is,   that  the  several  provisions 

as  a  complete  .        ,                      it. 

forfeiture  hereinbefore  and  hereinafter  given  for  my  said  son  and 

thereof,  and  daughters  during  their  respective  lives  shall  not,  nor 

the  same  ^                      "                    ^    ^                         ^          ^ 

should  de-  shall  any  part  thereof  respectively,  be  subject  to  any 

^e^per^ns  alienation  or  disposition  by  sale,  mortgage,  or  otherwbe^ 

next  entitled:  in  any   manner  whatsoever,  or  by  anticipation  of  the 

Held,  that  on  .               .   .                 .                                    •  i           /•    i. 

>4.'sbank-  receipt;  and  m  case  they,  or  any,  or  either  of  them 

ruptcy,  his  gball  charge,  or  attempt  to  charge,  affect,  or  incumber 

kfe  interest  ,                 °                   .                      i          /.               •     i       i 

passed  to  his  the  same,  or  any  part  or  parts  thereof  respectively,  then 

assignees,  to  J  Jo  declare  it  to  be  my  express  will  and  meaning:  that 

the  exclusion  j       r              ...             . 

of  his  children,  any  such  mortgage,  sale,  or  other  disposition  or  incum- 
brance, so  to  be  made  by  them,  or  either  or  any  of 
them,  on  his,  her,  or  their  life  annuity,  interest,  or  pro- 
vision 
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Tusion  shall  operate  as  a  comfdete  Forfeknre  thereof  and 
of  all  benefit  therein,  during  the  rem|iinder  of  their 
respecUve  natural  lives,  and  the  same  shall  devolve  upoa 
the  next  soccessor,  or  person  or  persons  in  expectancy, 
OS  if  he,  she,  or  they  were  then  actually  dead/' 
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The  testator  died  in  the  year  1806,  and  his  widow 
died  in  1821,  leaving  Alexander  Goudgej  the  son,  then 
of  age.  In  Uie  month  of  March  1828  Alexander  Goudge 
became  a  bankrupt.  The  only  question  was,  whether, 
under  the  proviso  in  the  will,  the  bankruptcy  operated 
as  a  forfeiture  of  the  bankrupt's  life  interest  in  his  share 
of  the  dividends,  for  the  benefit  of  his  children,  or  whe- 
ther that  interest  passed  under  the  commission  ? 

The  Vice  Chancellor  having  decided  that  the  bank- 
rupt's interest  in  the  legacy  passed  to  his  assignees  {a)^ 
an  appeal  was  brought  from  his  Honor's  decree. 

MuHome  and  Mr.  Knight^  for  the  appellants,  the 
children  of  Alexander  Goudge* 

The  Soticitor-General  and  Mr.  Wtgram^  for  the  as* 
signees. 

On  the  one  hand,  it  was  said  that  the  subject  matter 
of  the  gift  being  personal  estate,  the  construction  was 
relieved  from  technical  niceties;  and  the  only  question 
was,  whether  the  intention  to  deprive  the  legatee  of  the 
power  of  alienation,  and  to  devest  him  of  the  property, 
in  case  any  attempt  should  be  made  to  curtail  or  fetter 
his  enjoyment  of  it  personally,  was  expressed  with  suf* 
ficient  clearness  to  justify  the  Court  in  giving  it  efiect« 
The  first  words  of  the  proviso,  **  that  the  several  pro^ 
visions  shall  not,  nor  shall  any  part  thereof,  be  subject 

to 

(«)  5t  Sim.  479. 
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1830.  to  any  alienation  or  disposition  by  sale^  mortgage^  or 
otherwise  in  any  manner  whatsoever/'  were  extremely 
strong*  and  were  large  enough,  standing  alone,  to  ex- 
tend to  the  alienation  produced  by  bankraptcy.  Could 
it  be  denied  that  if  the  bankrupt's  interest  were  held  to 
pass  under  the  commission,  that  would  be  to  make  it 
subject  to  an  ^*  alienation  or  disposition  ? "  Upon  the 
subsequent  words,  which  declared  that  any  such  mort- 
gage} sale,  or  other  disposition  by  the  tenant  for  life  should 
operate  as  a  complete  forfeiture,  the.  authority  of  Dom^ 
tneU  V.  Bedford  (a\  recognized  and  fortified  as  it  had  re- 
cently been  by  Cooper  v.  Wyait  (6),  was  conclusive.  Those 
cases,  indeed,  went  further,  inasmuch  as  in  them  were 
not  to  be  found  the  strong  introductory  words  which,  in 
construing  the  alienations  or  dispositions  afterwards  re- 
ferred to,  gave  here  a  key  to  the  testator's  meanings  and 
amounted  to  an  absolute  prohibition  against  alienaticm 
of  every  kind.  It  was  a  narrow  view  of  the  sul^ect, 
and  one  which  had  been  exploded  in  Cooper  v,  Wytdt^ 
to  consider  the  alienation  consequent  on  a  commission 
of  bankrupt  as  involuntary.  An  act  of  bankruptcy  was 
as  much  the  act  of  the  party  as  any  thing  he  could  do: 
it  was  the  necessary  result  of  his  own  conduct ;  all  its 
consequences,  and,  among  the  rest,  the  commission  and 
assignment,  were  solely  referable  to  him. 

On  the  other  hand,  it  was  argued,  that  a  marked 
difference  existed  between  words  imposing  a  total  pro- 
hibition, and  words  which  merely  prohibited  alien- 
ations of  a  particular  description,  as  for  example,  an 
alienation  caused  by  the  party's  own  act.  Even  where 
the  prohibition  was  general,  it  could  be  of  no  avail, 
unless  accompanied  and  enforced  by  a  clause  of  for- 
feiture commensurate  with  the  prohibitory  words;  for 

the 

{a)  6  T.  R.  6S4.     5  Ves.  149.  (6)  5  Mad.  4S9. 
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Ihe  rule  had  long  been  settled  that  every  restraint  on  18S0. 
alienation,  annexed  to  a  gift  of  property  to  a  person  sui 
jurisf  and  not  coupled  with  a  declaration  that  the  at- 
tempt to  alien  should  determine  the  donee's  interest, 
was  simply  void.  The  appellant's  claim  must,  there* 
fore^  rest  upon  the  second  member  of  the  provbo,  but 
that  fell  greatly  short  of  the  &rmer,  as  it  only  im« 
posed  the  penalty  of  forfeiture  in  case  of  any  mortgage, 
9ale,  or  other  disposition  being  made  bj/  the  tenant  for 
life,  tliat  is,  by  his  own  direct  and  immediate  act 
Clauses  of  forfeiture,  especially  where  they  tend  to  de- 
feat the  rights  of  creditors,  were  viewed  with  jealousy, 
and  were  always  to  b^  construed  strictly.  A  commis- 
sion of  bankrupt,  besides,  was  a  proceeding  in  invitum 
(in  that  respect  differing  from  a  declaration  of  insol- 
vency), and,  in  the  alienaticm  which  it  wrought,  the 
bankrupt  passively  submitted  to  the  compulsory  oper- 
ation of  the  law.  This  distinction  between  volun- 
tary and  involuntary  acts,  taken  by  Sir  W.  Grant  in 
Shee  V.  HaU  (a),  was  followed  up  by  the  same  Ji>dge  in 
WiUnmon  v.  Wilkinson  (&},  and  afterwards  recdved  the 
sanction  of  Sir  TlPlum^r.  The  words  in  Domrneit  v. 
Bedford  (incorrectly  stated  in  the  marginal  note)  were 
large  enough  to  include  every  kind  of  alienation;  neverw 
theless  that  decision  bad  been  questioned*  {c)  Cooper  v. 
Wyatt  was  an  esctremely  special  case,  depending  upon 
peculiar  circumstances  and  expressions  which  prevent  it 
(rom  bejng  an  authority* 

The  Lord  Chancexxor  said,  that  here  the  clause 
of  forfeiture  applied  only  to  the  pnofaibition  against  the 
acts  of  the  parties  themselves ;  **  in  case  any  or  either  of 
them  shall  charge  or  attempt  to  charge,  affect,  or  en- 
cumber 

(a)  13  Fr#.404.  (c)  5  Vet.  149. 

\b)  Coop.  C.  C.  259.     5  Swan. 
515. 

Zz 
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cumber  the  same,"  then  the  property  was  to  go  over. 
The  prohibition  in  Dommeil  v.  Bedford  was  expressed 
in  much  more  general  and  comprehensive  tennsy  and 
might  well  be  construed  to  extend  to  alienations  by  act 
of  law ;  yet  even  there  the  point  had  been  considered 
doubtful.  The  same  distinctioni  which  the  Master  of 
the  Rolls  had  stated  in  SAee  v.  HalCf  had  been  subse- 
quently much  discussed,  and  was  approved  in  Wilkinson 
V.  Wilkinson.  The  decree  of  the  Vice-Chancellor  must, 
therefore^  be  affirmed,  {a) 


(a)  YwmM  v,  Moorhouie^ 
ante^  364.  Some  other  autho- 
rities are  cited  in  Cooper  y.  W^ 


aU,  SMatL  482,;  and  in  Mr. 
jS!iiium*8  report  of  the  prrodptl 
case,  SiSrm.  479. 


August  5. 

An  exception 
to  a  report  in 
favour  of  the 
title  having 
been  on  ar- 
gument al- 
u>wed,  leave 
wasffiven  to 
the  Plaintifl; 
some  time 
afterwards,  to 
flo  again 
before  the 
Master,  for 
the  purpose 
of  bringmg 
evidence  to 
shew  that  the 
objection 
which  the 
Court  had 
sustained,  was, 
in  the  circum- 
stances, im- 
material. 


EGERTON  V.  JONES. 

THIS  suit  was  instituted  in  April  1828  to  compel 
the  specific  performance  of  a  contract  for  the  pur- 
chase of  some  building  ground.  The  Master  reported 
that  a  good  title  could  be  made,  or  that  the  objections 
were  suffidently  answered  or  waived  prior  to  the  filing 
of  the  bill.  On  the  18th  of  March  1830  exceptions  to 
the  report  were  argned  and  allowed.  On  the  Sd  of  May 
the  Plaintiff  moved  that  it  might  be  referred  back  to  the 
Master  to  inquire  and  state  whether  a  good  title  could 
then  be  made ;  and  upon  «that  motion  the  Vice-chan- 
cellor directed  that  the  Master  should  review  his  report, 
the  Plaintiff  paying  the  costs  of  the  application,  {a) 

The  Defendant  moved  diat  his  Honor's  order  migbt 
be  discharged. 

The 
(a)  5  ^m.  39S.  and  see  Andrew  v.  Amirew,  ibid.  390. 


^ 
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The  Solictior*  General  and  Mr.  H.  Randettf  for  the  18  SO. 
motion,  argued  that  a  purchaser  is  not  to  be  hung  up 
during  interminable  investigations  in  the  Master's  office, 
while  the  vendor  is  trying  to  patch  a  defective  title. 
The  Plaintiff  bad  chosen  to  rest  her  case  upon  the 
single  question,  whether  a  devise  made  by  an  ancestor, 
under  whom  she  claimed  as  heiress  at  law,  was  or  was 
not  void  for  remoteness  (a) ;  and  having  been  defeated 
npon  that  point,  she  now  proposed  to  shew  that  the 
validity  of  the  devise  was  immaterial,  inasmuch  as  all 
the  limitations  under  it  had  failed.  That  answer  to  the 
objection  ought  to  have  been  brought  forward  when  the 
other  point  was  discussed.  A  vendor  who  had  deliber- 
ately adopted  a  certain  course  was  not  to  be  aflerwards 
permitted  to  shift  his  ground,  and  to  support  his  title  by 
a  case  entirely  different  from  the  one  he  originally 
stated*  If  the  Defendant  succeeded  upon  any  one  of 
fifty  objections,  the  exceptions  were  allowed  generally 
without  going  through  them  in  detail;  and  although 
probably,  if  the  Plaintiff  had  asked  it  at  the  time,  the 
Master  might  have  been  directed  to  review  his  report, 
it  was  too  late  to  come  with  such  a  motion  at  the  end  of 
six  weeks.  Lechmere  v.  Brasier  {b)  and  Dally  v.  PuUen  {c) 
were  authorities  to  shew  that  under  such  circumstances 
a  purchaser  would  be  released. 

Mr.  Wigram^  conirdj  distinguished  Lechmere  v.  Brasier 
and  Dolby  w.  PuUerij  and  relied  upon  Esdaile  v.  5/^- 
phenscn.{d) 

The  Lord  Chancellor. 

If  the  decision  of  the  Master,  instead  of  being  favor- 
able to  the  Plaintiff^  had  been  against  her,  as  a  matter 

of 

(a)  3  Sim.  409.  [d)  6  Mad.  a€6.      Svgd.    V. 

\b)  2X4"  FK.287.  P.«07. 

<r)  SuprOj  p.  296, 

Zz  2 
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ct  coutse  sbe  would  have  been  Allowed  to  go  back  to 
support  her  title  before  him,  upon  the  ground  on  which 
it  is  now  sought  to  be  sustained,  and  she  ought  not  to 
be  prejudiced  by  the  Master  having  decided  in  her 
favour.  The  order  ought  to  have  been  made  on  the 
original  application ;  but  that  has  been  rectified  by  the 
Plaintiff's  coming  so  soon  after,  and  by  her  beiqg  codh 
pelted  to  pay  the  costs,  (a) 

{a)  See  the  next  case. 


1831. 
ilforeA  19. 

Where  the  re- 
port is  in  fa- 
vour of  the 
title,  the 
Court,  on  al- 
lowing excep- 
tions to  it, 
will  me  the 
vencfor  a  rea- 
sonable time 
within  which 
to  remove  the 
objection,  al- 
though the 
exceptions 
and  nirther 
directions 
were  set  down 
to  come  on 
together. 


I>ORTMAN  V.  MILL. 

)npHE  Master  having  in  a  suit  for  speci6c  perfbrm* 
anoe  reported  in  iiivour  of  the  tide,  a  general  cx<* 
6eption  was  taken  to  the  report  On  argument  it 
appeared,  that  the  estate,  of  which  the  lands  in  question 
formed  a  part,  was  subject  to  a  yearly  rentK^arge 
of  600/.  to  the  Plaintiff's  mother.  This  objection,  had 
been  urged  without  success  before  the  Master,  but  Ae 
Lord  Chancdlor  considered  ft  to  be  fatal,  and  the  ex** 
cepUon  was  accordingly  allowed. 

The  cause  having  been  aet  down  to  come  on  for  fur- 
ther directions  at  the  same  time  with  the  exceptran, 
Sir  E.  Sugden  and  Mr.  Lynch  insisted  that,  inasmnch  as 
the  exception  was  now  disposed  of,  and  the  further  direc- 
tions were  regularly  before  the  Court,  the  pnrchaserwas 
entitled  to  hate  the  bill  immediately 


Mr.  Pepys  and  Mr.  JR.  Boupdlj  contrd^  submitted  that, 
as  the  Plaintiff  had  been  thrown  off  his  guard  by  the 
report  being  in  his  favour,  he  ought  not  to  be  pre- 
judiced 
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judiced  by  that  circumstance ;  bat  that  he  ought  to  be 
allowed  a  limited  period  within  which  to  produce  a  re- 
lease of  the  rent-charge^  or  procure  the  annuitant's  con- 
sent to  join  in  the  conveyance;  and  that  for  that  purpose 
there  should  be  a  reference  back  to  the  Master  to  review 
his  report. 
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The  following  cases  were  cited :  — Esdaile  v.  StepheU'^ 

son  {a\  Fildes  v.  Hooker  (i),  Brooke  v, (c),  Egerton 

¥•  Jones  {d)i  Scott  v.  Hanson  (^),  Lechmere  v.  Brasier.  (g) 


The  Ix>RD  Chakcexxob  *,  in  giving  judgment  some 
days  afterwards,  observed,  that  it  would,  in  bis  opinion^ 
be  bard  that  the  Plaintiff  should  be  placed  in  a  worse 
situatbn  by  the  report  being  in  his  favour,  than  if  it 
had  been  the  other  way,  when  be  would  of  course  have 
taken  the  necessary  steps  for  curing  the  defect  in  the 
title,  before  the  further  directions  were  brought  on ;  and 
upon  the  authority  of  Fildes  v.  Hooker^  he  allowed  the 
vendor  till  the  middle  of  the  ensuing  term  (the  27tb 
day  of  jfyril)j  within  which  to  remove  the  objection. 


(a)  e  Mad.  366, 
(hy  8Afrr.4«4. 
(c)  4  Mad,  $19. 


(<f)  Ante,  p.  694. 
(0)  Antetp.lSB. 


*  Lord  Brougham. 


Zz  ^ 
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Feb.  9.  HUNGATE  v.  GASCOIGNE. 

August  8. 

To  a  biU  bj  T^HE  bill  stated,  that  Sir  Philip  Hungate  otSaxton^ 
one  who  -^    was  in  his  lifetime  seised  in  his  demesne  as  of  fee 

estates,  either  of  and  in  the  manor  of  Sherborne^  and  certain  other  real 
M  h«i'  '^J^^  estates  in  the  county  of  York^  forming  part  of  the  ancient 
^G.,  the  per-  patrimonial  property  of  the  Hungate  family;  that  he 

son  last  seised  inarried,  and  had  issue  an  only  son,  Francis  t  that 
or  as  a  re-  '  . 

mainder-man    Francis  Hungate  had  issue  two  sons,  Francis  and  Wil" 

fi^tetions  of  ^^^^  (fr®*"  *®  **"^''  ^^  "^^^^  *®  Plaintiff  claimed  to 
some  prior       be  lineally  descended,  and  to  be  heir  male  of  the  body ;) 

^uvlog^t^t  ^^^  ^^  last-mentioned  Francis  became  Sir  Francis  Htm* 
G,  had  only  a  g^ig  Bart,  and  had  three  children  only,  namely,  Philip^ 
in  the  pro-       Francis^  and  fVilliantj  of  whom  the  two  latter  died  with* 

perty.  as  ^^^  issue ;  that  the  last^mentioned  Philip,  afterwards  Sir 

would  appear  f      ^ 

if  the  contents  Philip  Hungate  Bart,  had  issue  Francis,  his  eldest  son 

de^^^nted  i^^^  succeeded  to  the  baronetcy),  Philip,  and  Charleys 

in  1750,  and  that  the  last^mentioned  Sir  Francis  Hungate  had  issue  a 

power  of  the  daughter  only,  Mary  Hungate,  and  died  without  issue 

befendanty  male^  whereupon  the  baronetcy  devolved  successively 

and  praying,  '  upon  his  younger  brothers  Philip  Hungate  and  Charles 

besides dis-  Hungate,  both  of  whom  died  without  issue:  that  Mary 
covery  m  aid  o      '  ^ 

of  an  eject-  Hungate  intermarried  with  Sir  Edward  Gascaigne,  and 
So'J^of JI!t  **^  Thomas  Gascoigne,  afterwards  Sir  T.  Gascoigne 
standing  Bart,  was  the  only  issue  of  that  marriage,  who  survived 
other^relief  ^^^  *  ^^^  ^^^  ^*  Gascoigne  died  without  issue  and  inter- 
connected tate  in   the  year  1810;    that  upon  the  death  of  Sir 

with  the  aiv* 

tion  at  law;  T.  Gascoigne,  the  Plaintiff  became  and  is  his  heir  at  law 

a  plea,  that  in  ^j,  parte  matemd,  being  lineally  descended  from   the 

then 'tenant  in  first-mentioned  Sir  Philip  Hungate,-  for  that  the  said 

^  i-^PP^^-  fViUiam 

sion,  duly 

suffered  a  recovery  of  the  estates  in  question  to  the  use  of  himself  in  fee,  and  sub- 
sequently devised  them  to  the  Defendant,  but  taking  no  notice  of  the  deed  of  1730, 
and  not  stating  any  part  of  its  contents,  was  over-ruled. 
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miliam  Hungaiet  the  second  son  of  the  said  Francis 
Htmgatej  the  first  baronet  of  that  name,  and  only  son  of 
the  first  Sir  Philip^  had  issue  two  sonS}  Bm^e  and 
Thomas  Hungaie,  of  whom  the  former  died  without  issue, 
and  Thomas  married,  and  had  issue  two  sons ;  that  of 
these  T^omaSy  the  eldest,  died  without  issue,  and  John^ 
the  second,  who  was  the  Plaintiff's  grandfather,  had 
issue  an  eldest  son,  William^  who  married  Elizabeth  Ar* 
mifif  and  died  leaving  the  Plaintifi^  his  eldest  son,  and 
heir  at  law,  and  also  the  heir  male  of  the  body,  and 
right  heir  of  Sir  Philip  Hungatej  tlie  first  baronet,  and 
heir  at  law  ex  parte  maiemd  of  Sir  T  Gascoignej  that 
Sir  T.  Gascoigne  died  in  some  manner  seised  of  the 
manor  of  Sherborne^  and  the  other  estates  in  the  bill 
mentioned,  and  that  the  same  had,  either  by  descent  or 
by  some  setdements  or  limitations  unknown  to  the 
Plaintifi^  in  some  manner  descended  or  been  transmitted 
from  Sir  Philip  Hungate^  the  first  baronet,  through  the 
several  degrees  of  the  Hungate  family,  on  the  eldest 
son,  until  they  came  to  Sir  T.  Gascoigne^  as  the  repre* 
sentative  of  the  Hungate  family  by  female  descent  as 
aforesaid,  but  how  or  in  what  manner,  or  whether  by 
virtue  of  any  limitations  or  entdils,  and  for  what  estate 
or  interest,  the  Plaintiff  is  unable  to  set  forth ;  that  Sir 
Philip  Hungate^  the  first  baronet,  or  some  other  of  the 
before  named  persons  in  the  direct  line  of  the  Htmgate 
family,  ancestors  of  Sir  T.  Gascoigne^  by  some  settlements 
or  devises,  limited  the  estates  in  question  in  such  manner 
as  to  create  some  limitations  thereof  to  the  heirs  male  of 
the  body  of  Sir  Philip  Hungate^  or  of  the  said  William 
Hungate^  the  second  son  of  the  said  Francis^  or  to  the 
use  of  some  of  the  before-mentioned  lineal  ancestors  of 
Sir  T.  Gascoigne ;  and  that  by  virtue  thereof  the  Plaintiff, 
on  the  death  of  Sir  T.  Gascoigne  without  issue^  became, 
either  by  the  failure  of  issue  male,  or  the  failure  of 
issue  of  the  bodies  of  the  persons  comprised  within  the 

Z  z  4  prior 


189a 


HUMOATJB 

V. 

G48COIONB. 
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prior  limitations  of  such  settlements  or  devises, 
to  the  estates  in  question  as  bdr  male  of  the  body  of 
Sir  Philip  Hungate^  or  heir  male  of  the  body  of  some 
other  of  bis  (the  Plaintiff's)  said  lineal  ancestors. 


He  bill  cliarged,  that  after  the  intermarriage  of  Jllary 
Hungaie  with  Sir  Ecbaoard  Gascoignej  indentures  of  lease 
and  release,  bearing  date  March  17S0,  and  expressed  to 
be  made  between  Sir  S.  Gascoigne  and  dame  Maty  hb 
wife,  of  the  first  part,  Dame  Mary  Hungate^  widow  of  the 
second  part,  and  divers  other  persons  to  the  Plaintiff  on* 
known  of  the  third  and  fourth  parts,  were  made  and 
executed,  of  the  recitals,  limitations,  and  material  par- 
ticulars whereof  the  Plaintiff  was  ignorant;  but  he 
charged,  that  the  said  indentures  comprised  die  manor 
of  Sherborne^  and  the  other  patrimonial  estates  of  the 
tlutig&ie  family,  and  that  Dame  Miny  Gascoigne  bad  ne 
power  to  settle  or  limit  the  estates  therein  comprised,  she 
having  only  a  life  estate  therein,  expectant  on  the  de^ 
cease  of  her  uncle  Sir  Charles  Htmgatej  Bart,  or  othei^ 
wise  an  estate-tail,  subject  to  divers  limitations  over, 
which  estate-tail  vested  in  the  Plaintiff  on  the  decease  of 
Sir  T.  Gascoigne  without  issue ;  that  by  virtue  of  some 
limitation  contained  in  die  said  indentures,  the  Plaintiff, 
on  the  fiulure  of  issue  of  Sir  T.  Gascoigne,  became 
entitled  to  the  manor  ofSherhomCj  and  the  said  other 
estates  comprised  therein,  and  in  particular  that  it  ap- 
peared therefrom,  or  from  some  recitals  therein,  that  Sir 
T.  Gascoigne  took  thereby  or  was  otherwise  entided  to 
an  estate  for  life  only  in  the  said  estates :  that  the  said 
indentures  were  duly  enrolled  of  record  in  the  court  of 
quarter  sessions  for  the  West  Riding  of  the  county  of 
Yor^,  but  that  the  record  thereof^  as  die  Plaintiff  on 
inquiry  discovered,  has  been  wrongfully  abstracted  or 
removed  by  some  person  unknown,  and  the  Plainuff  is 
now  unable  to  obtain  an  inspection  thereof  although 

the 
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the  same  would  materially  assist  him  in  establishing  at 
law  his  title  to  the  said  estates :  that  Sir  T.  Gascoigne 
died  seised  in  fee  of  the  manor  of  Skerbome^  and  the 
other  patrimonial  estates  of  the  Hungate  family,  and  on 
his  death,  intestate  and  without  issue,  the  Plaintiff  be^ 
came  entitled  thereto  as  his  heir  at  law  ex  parte  matemd  .* 
that  besides  the  Hungate  estates,  Sir  T.  Gascoigne  died 
seised  in  fee-simple  of  certain  other  estates,  which  he  ac* 
quired  by  purchase,  to  which,  on  his  death  intestate  and 
without  issue,  the  Plaintiff  became  entitled  as  his  heir  ge- 
neral: that  in  the  year  1810,  upon  the  death  of  Sir  T, 
Gascoigne^  the  Defendant  Richard  Oliver  Gaxoigne^  who 
wa3  a  stranger  in  blood  to  Sir  T.  Gascoigne^  but  who  has 
recently  assumed  the  name  of  Gascoigne^  entered  into  pos- 
session of  the  manor  of  SK^dom^  and  the  said  other  estates ; 
that  the  Plaintiff  has  recently  brought  an  action  of  eject- 
ment in  the  King^s  Bench  against  the  said  22.  O.  Gas*- 
caigne  for  the  recovery  of  the  said  manor  and  estates^  but 
he  has  latdy  discovered  that  there  are  divers  legal  estates 
and  terms  for  years  of  and  in  the  said  manor  and  estates, 
and  in  particular  a  certain  term  for  4001.  years,  now 
outstanding  and  vested  in  some  persons  unknown  as 
trustees  thereof,  or  which  the  said  R.  O.  Gascoigne  has 
procured  to  be  assigned  to  himself,  or  to  a  trustee  fi>r 
him,  or  the  deeds  creating  which  are  now  in  the  hands 
of  the  Defendant ;  and  the  Plaintiff  cannot,  therefore^ 
proceed  to  trial  without  the  assistance  of  a  court  of  equity 
in  removing  the  said  impediments,  and  that  the  Defend- 
ant ou^t  to  be  restrained  from  setting  op  the  same; 
and  that  by  reason  of  such  outstanding  l^al  esti^tes,  the 
title  of  the  Plaintiff  has  become  and  is  of  an  equitable 
nature,  and  is  peculiarly  fitted  for  the  cognizance  of  a 
court  of  equity. 


1830. 


Hdkoate 
Oascoioks. 


The  bill  also  set  forth  a  great  variety  of  other  charges 
and  pretences.     In  particular,  it  charged  that  it  was 

impossible 


70S 


CASES  IN  CHANCERY* 


1830. 


Hdnoatb 
Gamoignk. 


impossible  for  the  Plaintiff  to  proceed  with  effect  to  the 
trial  of  any  action  at  law,  for  the  recovery  of  the  Hun*' 
gate  estates,  until  the  Defendant  had  made  a  fiill  dis- 
covery and  disclosure  touching  the  several  matters 
.aforesaid ;  that  if  Sir  T.  Gascoigne  ever  did  levy  a  fine 
or  suffer  a  recovery  of  the  Hungate  estates,  the  same 
was  void  and  inoperative^  inasmuch  as  he  had  not  in 
him  any  such  estate  or  interest  as  enabled  him  to 
bar  the  ulterior  limitations  and  defeat  the  rights  of  the 
Plaintiff;  that  the  Defendant  was  in  possession  of  the 
tide-deeds  of  the  estates  in  question,  and  in  par- 
ticular of  the  indentures  of  1730,  and  that  the  Plain- 
tifl^  as  heir  of  Sir  T.  Gascoigne^  was  entided  to  call 
for  the  production  and  inspection  of  those  deeds,  so 
far  as  they  tended  to  make  out  or  support  his  tide; 
that  the  Defendant  had  in  his  possession  or  custody 
divers  family  or  other  settlements  or  devises  ^contaiu- 
ing  limitations,  in  virtue  of  which  the  said  estates,  or 
some  of  them,  were  in  some  manner  limited  to  the 
Plaintiff,  as  heir  male  or  right  heir  of  the  aforesaid 
baronets  or  one  of  them,  or  as  lineal  representative  of 
the  Hungate  family ;  that  the  Defendant  was  concerned 
in,  or  was  privy  to,  the  abstraction  of  the  record  of  the 
indentures  of  1730  from  the  registry,  and  knew  what 
had  become  of  such  record,  or  was  in  possession  thereof, 
or  of  some  counterpart,  or  that  he  had  made  away  with 
or  suppressed  the  same. 


The  bill,  in  addition  to  a  full  discovery  and  disclo- 
sure, prayed  a  production  and  inspection  of  all  deeds 
and  instruments  in  the  custody  or  power  of  the  Defend- 
ant relative  to  the  said  estates,  and  that  the  same  might 
be  particularly  set  forth  in  a  schedule;  that  the  Defend- 
ant might  be  restrained  from  setting  up  any  outstanding 
terms  in  bar  of  the  pending  or  any  future  ejectment 

brought 


Gascoigns. 
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brought  by  the  Plaintiff;  that  an  issoe  or  action  r^        18S0. 

specting  the  matters  aforesaid  might  be  tried  under  the     jj^^^^^ 

order  of  the  Court,  with   such  directions  and  provi-    _     «• 

sions  as  might  be  deemed  reasonable;  and  that,  in  the 

event  of  the  Plaintiff  obtaining  a  verdict,  he  might  be 

put  into  the  possession  and  enjoyment  of  the  estates, 

and  the  Defendant  be  ordered  to  deliver  up  to  him  all 

the  title-deeds  and  other  muniments  of  title,  and  also 

to  account  for  the  rents  and  profits  thereof,  received  for 

six  years  preceding  the  pending  action  of  ejectment, 

and  that  an  injunction  and  receiver  might  be  granted  in 

the  mean  time* 

To  this  bill  the  Defendant,  R.  O,  Gascoignej  put  in  a 
plea  which,  in  substance,  stated,  that  Sir  J^mas  GiU^ 
coigne,  in  and  before  the  month  of  April  1766,  was 
seised  for  an  estate  of  inheritance  in  fee  tail  in  posse»« 
sion,  of  and  in  the  manor  of  Sherborne^  in  the  bill  called 
the  ancient  patrimonial  estate  of  the  Hungate  family ;  and 
that  being  so  seised  and  in  possession,  an  indenture  of 
bargain  and  sale  thereof,  bearing  date  the  2d  day  of 
Apil  1766,  was  duly  made  and  executed  by  and  between 
the  said  Sir  T.  Gascoigne^  baronet,  therein  described  as 
only  surviving  son  and  heir  as  well  of  Sir  Edward  Ga$» 
coigfiTf  baronet,  deceased,  as  of  Dame  Maty,  his  wife^ 
also  deceased,  of  the  first  part,  Sir  fV.  fV.  Bagot,  ba- 
ronet, of  the  second  part,  and  fV.  A.  Darwin^  gentle- 
man, of  the  third  part;  whereby,  after  reciting  that  by 
virtue  of  the  settlement  made  some  time  after  the  mar- 
riage of  the  said  Sir  Edward  Gascoigne  and  Dame  Maty 
his  wife,  in  pursuance  of  certain  precedent  articles,  or 
by  virtue  of  the  said  Sir  Edward  Gascoigru^s  will,  or 
some  other  assurance  in  the  law,  the  said  Sir  T*  Gai* 
coigne  was  seised  in  iee  tail  in  possession  of  and  in  the 
several  hereditaments  thereinafter  particularised,  and 

which 
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18  SO;        which  entail  he  was  minded  wholly  to  disoondnue,  and 
*„  ^  '   '     to  irain  to  himself  a  fee  simple  of  and  in  the  same  here- 
V.  ditaments  respectively,  It  was  witnessed,  that  for  barring 

Gascoiomb.  ^Yi  gg^i^  estates  tail  as  aforesaid,  and  the  remainders 
thereupon  expectant  or  depending,  of  and  in  the  barony^ 
and  several  messuages,  lands,  &c.  thereinafter  men* 
tioned,  the  said  Sir  T.  GascaigtWf  for  the  nominal  con- 
sideration therein  mentioned,  did  grant,  bargain,  and  sell 
unto  the  said  W.  A»  Darwin^  his  heirs  and  assigns,  all 
that  the  barony,  manor,  or  lordship  of  Sherborne^  and  all 
those  several  other  manors  or  lordships  therein  particu- 
larly  described,  and  all  that  the  impropriate  rectory  of 
Saxton,  and  the  advowson,  right  of  presentation  and 
patronage  of,  in,  and  to  the  parish  church  of  Saxton 
aforesaid,  and  all  those  several  messuages,  lands,  &c« 
of  the  said  Sir  T.  Gascoigne  therein  described,  to  hold 
the  same  unto  and  to  the  use  of  the  said  IV.  A.  Darwin^ 
his  heirs  and  assigns,  to  the  intent  that  he  might  thereby 
become  tenant  of  the  freehold  of  the  premises,  in  order 
that  a  common  recovery  might  be  suffered  of  the  same 
before  the  end  of  Easter  term  then  next,  wherein  the 
said  Sir  W.  W*  Bagot  should  be  demandant,  and  the 
said  W.  A»  Darwin  tenant,  and  the  said  Sir  T.  Gas^ 
eoigne  roudiee^  who  should  vouch  over  the  common 
vouchee ;  and  it  was  thereby  declared,  that  the  recoYoy 
should  enure  to  the  only  proper  use  and  behoof  of  the 
said  Sir  71  Gascoigne,  his  heirs  and  assigns  for  ever: 
that  the  said  indenture  was  enrolled  in  the  Court  of 
Common  Pleas,  as  of  Easier  term,  in  the  sixth  year  of 
the  reign  of  King  George  III.,  and  was  duly  r^[istered; 
and  that,  in  Easter  term,  in  the  said  year,  a  common 
recovery  was  duly  suffered  of  the  said  barony^  manors, 
or  lordships,  advowsons,  messuages^  lands,  tenements, 
and  hereditaments,  with  the  appurtenances,  in  the  Court 
of  Common   Pleas  at    WestminsteTf  to  uses  declared 

thereof 
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thereof  in  and  by  the  said  indenture  of  bargain  and  «a1e^  1 8Sa 
in  which  recovery  the  said  Sir  W.  W.  Bagot  was  de- 
mandant, the  said  W.  Ju  Z)anDf»  tenant,  and  the  said  Sir 
T.  Gascoigne  vouchee,  who  duly  vouched  over  the  com-  Gascoi^ws. 
mon  vouchee:  that  by  virtue  of  the  said  indenture,  the 
said  Sir  T.  Gascoigne  became  and  was  seised  of  the  said 
barony,  manors,  or  lordships,  and  other  hereditaments, 
to  him  and  his  heirs  for  an  estate  of  inheritance  in  fee 
simple^  and  so  continued  till  the  time  of  his  death: 
that  the  said  Sir  T.  Gascoigne  being  so  seised  thereof, 
and  being  also  seised  for  an  estate  of  inheritance  in 
fee  simple,  of  and  in  divers  other  messuages,  lands, 
&c.  whereof  he  was  the  first  purchaser,  and  whereof 
he  continued  to  be  seised  in  fee  simple  till  the  time  of 
his  death,  duly  made  and  published  his  last  will  and 
testament  in  writing,  executed  and  attested  as  by  law  is 
required  for  passing  freehold  estates,  and  bearing  date 
the  1st  day  of  October  1809,  and  thereby  devised  all  hb 
manors,  messuages,  lands,  tenements,  advowsons,  and 
hereditaments  whatsoever,  to  the  use  of  the  Defendant 
and  his  issue  in  strict  settlement,  with  divers  remainders 
over:  that  the  said  Sir  T.  Gascoigne  died  in  the  year 
1809,  without  having  revoked  or  altered  his  said  will, 
and  that,  thereupon,  the  Defendant  entered  into  posses- 
sion of  all  the  manors,  messuages,  lands,  &c.  comprised 
therein,  and  devised  thereby,  or  into  the  receipt  of  the 
rents  and  profits  thereof,  and  that  he  or  those  claim- 
ing under  him  hath  or  have  ever  since  been  and  still 
are  in  such  possession  or  receipt  under  and  by  virtue  of 
the  same  will. 

The  plea  averred  that  the  barony,  manors,  lordships, 
and  other  hereditaments,  whereof  the  said  recovery  was 
sufiered,  were  the  hereditaments  in  the  bill  called  the 
ancient  Hungate  family  estate,  and  that,  the  heredita- 
ments 
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ments  whereof  the  sftid  Sir  T.  Gascoigne  was  there- 
inbefore mentioned  to  have  been  the  first  purchaser, 
«.  were  the  same  which  in  the  bill  he  was  stated  to  have 

Oabcoiokb.    acquired  as  the  first  purchaser. 


Mr.  Heme  and  Mr.  Monro  for  the  plea. 

This  is  a  fishing  bill  of  the  worst  description,  and 
entitled  to  no  favour.  What  the  Plaintiff  says  by 
his  bill  is  tantamount  to  this,  —  ^*  I  am  entitled  to 
these  estates  in  some  way  or  other,  and  I  must  trouble 
you,  the  party  in  possession,  to  tell  me  how."  After 
tracing  the  Plaintiff's  pedigree  through  a  regular  course 
of  descent,  and  deducing  his  title  as  heir  of  the  body 
and  heir  at  law  of  the  first  Sir  P.  Hungatey  and  heir  at 
law  ex  parte  matemd  of  Sir  T.  Gascoigne^  the  bill  states 
the  death  of  Sir  T.  Gascoigne  intestate,  and  seised  of  the 
estates  in  question.  Sir  Thomases  seisin  must  have 
been  in  fee,  in  tail,  or  for  life ;  if  in  fee,  the  Plaintiff 
claims  the  property  as  his  heir  ex  parte  matemd^  or  his 
heir  general ;  if  in  tail  or  for  life,  then  by  virtue  of  the 
limitations  contained  in  some  supposed  settlement  or  de* 
vise,  to  the  Plaintiff  unknown,  but  within  the  knowledge 
and  power  of  the  Defendant,  the  property  is  alleged 
to  have  devolved  upon  the  Plaintiff  as  heir  at  law,  or 
heir  of  the  body  of  Sir  P.  Htmgatej  or  of  one  or  other 
of  the  different  persons  who  were  successively  owners  of 
the  Hungate  estates.  The  answer  made  to  this  state- 
ment is,  that  in  the  year  1766,  upwards  of  sixty  years 
prior  to  the  filing  of  the  bill  (a  period  which,  in  ordi- 
nary cases,  gives  a  good  title  against  all  the  world).  Sir 
T.  Gascoigne  was  tenant  in  tail  in  possession  of  the  Him- 
gate  estates;  that  he  suffered  a  recovery,  and  acquired  a 
fee  simple  in  them  in  that  year,  and  that  he  continued  to 
hold  them  in  fee  till  the  time  of  his  death ;  that  Sir 

T%omas 
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Tiomas  was  also  seised  in  fee  simple  ofcertain  other  estates        1 8  SO. 
which  he  acquired  by  purchase,  and  that  being  so  seised,      1^    -      * 
he  effectually  devised  the  whole  of  his  estates,  as  well  «. 

those  coming  to  him  through  his  mother,  as  those  of  C»ab<joiowk. 
which  he  was  the  first  purchaser,  upon  certain  trusts  for 
the  benefit  of  the  Defendant  and  his  issue ;  and  that, 
from  the  death  of  the  testator,  in  1809,  down  till  the 
filing  of  the  bill,  a  period  of  all  but  twenty  years,  the 
Defendant  has  been  in  the  undisturbed  possession  of 
both  classes  of  estates.  The  allegations  with  respect 
to  the  Pl^ntiff's  title  are  of  the  most  sweeping  kind, 
and  the  grounds  on  which  he  rests  it,  very  various 
and  contradictory.  In  substance,  however,  they  are  all 
met  and  traversed  by  the  plea,  which  stating  a  seisin  in 
fee  tail  by  Sir  T.  Gascoigne  in  1766,  and  a  subsequent 
recovery  and  devise,  completely  negatives  every  right 
which  might  be  supposed  to  exist  in  the  Plaintifi^  whe* 
ther  as  a  remainder-man  In  tail  or  in  fee,  under  the  limit- 
ations of  a  prior  devise  or  settlement  made  by  any  of 
the  Hungate  family,  or  as  the  heir  ex  parte  matemA  or 
heir  general  of  the  person  last  seised. 

The  Vice-Chancellor,  in  over-ruling  the  plea,  rested 
hi^  judgment  on  a  charge,  "  that  under  or  by  virtue 
of  some  limitation  or  limitations  in  the  said  indentures 
of  lease  and  release  contained,  the  Plaintifl^  upon  the 
failure  of  the  issue  of  the  said  Sir  T.  Gascoigne  as  afore- 
said, became,  and  now  is,  well  entitled  to  the  said  manor 
lands,  messuages,  tenements,  and  hereditaments  therein 
comprised  and  thereby  settled  and  limited,  and  in  par- 
ticular, that  it  appears  firom  the  said  indenture  or 
some  recital  therein,  that  the  said  Sir  T.  Gascoigne^ 
as  the  fact  was,  took  thereby,  or  was  otherwise  in  right 
duly  entitled  to  an  estate  for  life  in  the  said  Hungate 
estate."     His  Honor  conceived  that  this  was  collateral 

matter. 


H0NOATB 


708  CASES  IN  CHANCERY. 

18S0.  matter,  which  the  plea  ought  to  have  gone  on  to  deny. 
It  is  submitted,  however,  that  this  was  principal  matter, 
to  which  the  plea  is  a  sufficient  answer.  The  very 
Oamoions.  point  in  issue  was,  what  was  the  nature  of  Sir  Thomas 
Gascoign^s  estate  ?  If,  as  the  case  supposes,  it  was  for 
life  only,  no  recovery  of  his  could  bar  the  limitations 
over.  But  the  plea  displaces  that  supposition,  by  aver* 
ring  that  he  was  seised  in  tail ;  and  the  averment  is  per- 
fectly compatible  with  the  allegation,  that  under  the 
settlement  of  1790  he  was  only  tenant  for  life^  since  he 
might  well  have  acquired  an  estate  tail  subsequently  to 
that  time,  and  prior  to  the  year  1766.  If,  for  example, 
the  property  were  limited  to  Sir  7*.  Gascoigne  tor  life^ 
with  remainders  to  his  first  and  other  sons  in  tail,  an 
uUimate  remainder,  limited  to  the  heirs  of  the  body  of 
his  mother,  would  have  given  him  an  estate  tail  upon 
her  decease. 

The  bill  is  not  confined  to  discovery.  It  alleges  that 
legal  terms  are  outstanding;  and  that  the  Plaintiff's  title 
is  of  a  peculiarly  equitable  nature,  and  cannot  be  ade- 
quately prosecuted  or  investigated  at  law ;  in  addition  to 
a  full  disclosure,  it  prays  the  removal  of  temporary  bars, 
and  that  in  the  event  of  ihe  Plaintiff  recovering  in  the 
ejectment,  possession  of  the  title-deeds  and  the  lands 
mi^  be  delivered,  and  an  account  be  taken  of  the  rents 
and  profits ;  and  it  asks  for  an  injunction  and  receiver 
in  the  mean  time.  Unquestionably,  therefore,  the  suit 
is  for  relief;  a  circumstance  which  distinguishes  it  fjxHu 
those  cases  where,  the  bill  being  for  discovery  and  nothing 
more,  the  Court,  in  overruling  a  plea  which  goes  to  the 
denial  of  the  plaintiff's  title,  has  done  so  expressly  on 
the  ground  that  the  effect  of  allowing  the  question  of 
title  to  be  litigated  and  determined  in  that  shape,  would 
be  virtually  to  usurp  the  jurisdiction  of  the  court  of 

law, 
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law.  Hindman  v.  Taylor  (a\  Mendizabel'v.  Machado  (ft),  18S0. 

Gait  V.  Osbalde^on  (c),  and  Plunkett  v.  Cavendish  {d)t  „    '    ^ 

which,  like  the  present,  was  a  bill  for  discovery  and  «• 

relief.  Gawcoique. 

The  SciicUor-General  (Sir  £.  Sf^&n)  and  Mr.  O.  An- 
derdon^  for  the  Plaintiff. 

In  a  certain  sense  this  may  be  called  a  bill  for  relief; 
but  the  relief  is  ancillary  to  the  legal  remedy,  and  grows 
out  of  it.  The  account  of  rents  and  profits  is  asked 
only  in  the  event  of  the  Plaintiff  succeeding  in  his  eject- 
ment; while  the  removal  of  outstanding  terms,  which 
has  been  held  to  be  a  species  of  relief  only  grantable  at 
the  hearing  {Beer  v.  Ward{e) ),  is  a  preliminary  step,  in- 
dispensable to  the  trial  and  determination  of  die  question 
at  law.  This  case,  therefore,  falls  within  the  rule  laid 
down  by  Lord  Thwlaa)  in  Hindman  v.  Taylor  (a). 

This  plea  is  no  answer  to  the  bill.  The  Plaintiff's 
case  is,  that  he  is  heir  ex  parte  matemd  of  Sir  T.  GaS' 
coigne,  the  person  last  seised,  ai^  that  either  as  such 
heir,  or  as  a  remainder-man  under  the  limitations  of 
some  prior  setdement  which  Sir  Thomas  had  no  power 
to  defeat,  he  became  entided  to  the  estates  in  question. 
In  support  of  this  case  the  bill  states,  that  Sir  T.  Gas- 
coigne  was  tenant  for  life  of  the  property,  as  would 
appear  if  a  certain  deed  executied  in  the  year  1730  were 
discovered  and  produced ;  and  that  he  could  not,  there- 
fore, sufier  a  valid  recovery,  so  as  to  enable  him  to 
make  an  effectual  devise.  The  plea  contains  no  denial 
of  the  fact  of  the  Plaintiff  being  heir  ex  parte  matemd, 

or 

(a)  8  Bro.  C.C.7.  S  Dick. 65 1.  (d)  V.  C,  8d  Nw.  1 824.    8ee 

(A)  lSim,6S.  infra^p.7l3. 

(c)  S  Mad.  488.  and   1  Ruu.  {e)  Jac.  194. 
158.  on  appeal. 
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or  of  his  being  entitled  to  a  remainder  in  tail  or  in  fee 
under  such  a  settlement  as  the  biU  alleges ;  but  it  simply 
states,  that  by  virtue  of  a  recovery  duly  suffered  in  1766, 
Sir  71  Gascoignef  being  then  seised  of  an  estate  tail  in 
possession,  acquired  a  seisin  in  fee-simple,  and  after- 
wards devised  the  property  to  the  Plaintiff.  That,  how- 
ever, is  not  enough.  The  Plaintiff  has  a  right  to  know 
when  and  by  what  means  his  title,  at  the  ^mrticular 
period  to  which  the  Defendant's  attention  is  pointed, 
has  been  displaced ;  he  has  a  right  to  know  the  nature 
and  limitations  of  the  deed  of  17S0^  and  in  what  way 
its  (^ration  has  been  defeated.  A  good  title,  as  &r 
back  as  the  year  J  766,  will  be  no  defence,  if  the  Plaintiff 
can  establish,  as  it  is  the  object  of  his  bill  to  procure 
evidence  for  establishing,  that  the  recoveror  was  at  that 
time  seised  of  a  life  estate  only.  For  that  express  pur- 
pose the  charge,  as  to  the  existence  and  provisions  of 
the  deed  of  1730,  has  been  introduced ;  a  charge  which 
is  collateral  to  the  question  of  title  immediately  in  issoe, 
but  which  is,  or  may  be,  most  material  with  a  view  to 
evidence^  and  of  which  the  Defendant  has  found  it  con- 
venient to  take  no  notice  whatsoever.  If  issue  were 
taken  upon  this  plea,  the  Defendant  would  produce  the 
recovery  deed  and  the  devise,  while  the  Plaintiff  would 
be  left  without  any  means  of  obtaining  the  information 
necessary  for  the  purpose  of  controverting  the  plea.  It 
is  a  settled  principle  in  pleading,  that  all  collateral 
matter  charged  by  way  of  evidence,  and  as  conducive  to 
the  ground  of  the  relief,  must  be  met  and  answered; 
Evans  v.  Harris  (a),  HoU  v.  Lowe  (i),  Leigh  v.  Leigh,  (c) 
Mr.  Monro  in  reply. 


He 


(a)  2r.^B.361. 

(6)  5  Bra.  P.  C.  569.  TomL  ed. 


(c)  I  Sim.  549. 
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The  bin,  after  stating  that  in  the  year  1654,  Sir  Hunoate 
Philip  Hungate  was  seised  in  fee  of  certain  property  in  Ga«coicn« 
the  county  of  York,  and  among  the  rest  of  the  manor  of  August  s. 
Sherborne,  goes  on  to  deduce  a  descent  from  Sir  Philip 
Hungate  to  Mary  'Hungate,  who  appears  to  have  been 
the  heiress  at  law  of  Sir  Philip,  and  who  married  Sir 
Edoktrd  Gascoigne  in  the  year  1730.  Of  that  marriage 
Sir  Thomas  Gascoigne  was  the  issue.  Sir  T.  Gascoigne 
died  without  children,  and,'  as  the  bill  states,  there  was 
no  other  issue  of  the  marriage  of  Sir  E.  Gascoigne  and 
Mary  Hungate.  The  Plaintiff  next  proceeds  to  set 
out  his  own  title,  deducing  his  descent  from  William, 
who  was  the  second  grandson  of  Sir  Philip,  and  he 
states  himself  to  be,  after  the  death  of  Sir  Thomas  Gas* 
coigne,  the  heir  at  law  of  Sir  Philip  Hungate,  and  also 
the  heir  at  law  ex  parte  matemd  of  Sir  Thomas  Gas- 
coigne.  The  manner  in  which  he  sets  out  his  title  to 
the  estates  in  question  is  certainly  obscure  and  per- 
plexed; but  the  result,  as  it  is  to  be  collected  from 
the  whole  and  from  some  of  the  averments  in  the  bill, 
is  this,  that  Sir  T.  Gascoigne  was  entitled  only  to  an 
estate  for  life,  and  that  after  the  death  of  Sir  Thomas, 
the  property  vested  in  the  Plaintiff.  In  his  bill  the 
Plaintiff  states  or  refers  to  a  setdement  executed  in  the 
year  1730,  upon  or  after  the  marriage  of  Sir  Edward 
Gascoigne  with  Mary  Hungate ;  and  he  charges  that  by 
virtue  of  that  settlement,  and  from  evidence  contained 
in  its  recitals,  it  appears,  as  the  &ct  was,  that  Sir  T. 
Gascoigne  was  interested  in  the  property  as  tenant  for 
life  only,  and  that  upon  the  death  of  Sir  TTiomas,  the 
whole  interest  vested  in  him,  the  Plaintiff.  This  deed  ' 
of  1730,  he  alleges  was  duly  registered  by  the  clerk  of 
the  peace  of  the  county  of  York,  where  the  lands  are 
situated,  but  the  record  of  it  has  since  been  abstracted 
from  the  regbtry.    The  deed  itself^  or  some  copy,  or 

3  A  2  some 
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ISSO*        some  abstract  of  it,  is,  he  says,  in  the  possession  or 

„'   '      '      power  of  the  Defendant,  and  he  prays  discovery  of  its 

o.  contents  in  aid  of  an  ejectment  which  is  now  depending, 

Gabcoigns.    ^^^  ^^  depending  at  the  time  of  filing  the  bill ;  and  he 

also  prays  that  the  Defendant  in  that  ejectment  may  be 

prevented  from  setting  up  any  outstanding  terms,  or  in 

the  alternative,  that  the  Court  will  be  pleased  to  declare 

the  respective  interests  of  the  parties. 

To  this  bill,  the  Defendant,  Richard  Oliver  Gascoigne, 
has  pleaded,  that  in  the  year  1766,  and  before  that  time. 
Sir  Thomas  Gascoigne  was  seised  in  fee  tail  of  the  pro- 
perty in  question ;  that  he  afterwards  suffered  a  reco- 
very, the  uses  of  which  were  declared  to  himself  in  fee; 
and  that  he  devised  that  property  by  his  will  to  the 
present  Defendant 

The  question  is  as  to  the  validity  and  sufficiency  of 
the  plea.  In  this  plea  the  Defendant  states  a  title  in- 
consistent with  and  subsequent  to  that  which  is  set  up 
by  the  Plaintiff^ —  subsequent  I  mean  to  the  date  of  the 
deed  of  the  year  17S0,  of  which  a  discovery  is  prayed. 
He  entirely  passes  over  the  title  of  the  Plaintiff*;  be 
passes  over  all  consideration  with  respect  to  the  deed  of 
17S0.;  and  he  in  no  way  attempts  to  connect  his  own 
title  with  that  deed. 

Now,  I  am  of  opinion,  after  fully  considering  the 
case,,  that, — the  Defendant  relying  upon  that  subsequent 
title,  not  connecting  it  in  any  way  with  the  ground  of 
the  title  upon  which  the  Plaintiff*  stands,  not  denying 
that  title  or  any  substantial  part  of  it,  not  denying 
the  possession  of  the  deed  of  1730,  and  not  denying  its 
existence,  —  such  a  plea  cannot  be  sustained.  It  was 
incumbent  upon  the  Defendant  in  some  way  or  other  to 
connect  his  own  with  the  Plaintiff's  title,  or  to  traverse 

the 
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the  grodnds  of  that  title,  or  some  substantial  part  of  18S0. 

it;  —  to  deny  the  existence  of  the  deed  of  17S0;  or  if  uT!^'^*^ 

he  did  not  do  so,  to  deny  at  least  that  the  deed  was  in  v. 

his  possession,  and  that  he  had  any  knowledge  of  its  ^^*^®"^*' 
contents.     The  plea,  therefore,  must  be  over-ruled. 


PLUNKETT  V.  CAVENDISH.*  i?^- 

nPHE   bill  stated  that  Sir  William  iKmther^  by  his  APluntiff, 

-■-    will   dated  in   April   1755,   devised   certain   real  S»°|" 

estates,  in  the  county  oi Lancaster^  to  the  Duke  o£  Devon''  law  of  L^ 

shire  and  the  Marquis  of  Hartington^  and  their  heirs,  y\^^  ^^ 

to  the  use  of  the  testator's  first  and  other  sons  succes-  cstaiei  to 

^  vanous  per" 

sively  in  tail  male :  remainder  to  the  use  of  Edward  sons  in  tail, 

Wilson  and  Thomas  Wilson  for  a  term  of  200  years,  'ff "^fg  ^« 

''  ultimate  re- 

upon  certain  trusts;  remainder  to  the  use  of  Cathe^  version  to  hit 

tine  JLonsiher  for  life;  remainder  to  the  use  of  Lord  hdw'Slared 

George   Cavendish   for  life;    remainder  to   trustees  to  hjrherbillythat 

preserve    contingent    limitations,    and    then    to    Lord  estates  tail 

George^s  first  and  every  other  son  successively  in  tail  had  deter- 

male;    in  default   of  such   issue,   to  the  use  of  Lord  failure  of 

"Frederick  Cavendish  for  life;  with  remainder  to  trustees  iw"e,— -that 

no  valid  re* 

to   preserve  contingent  limitations,  and  tlien  to  Lord  coveiyhad 
TredericV%   first  and   other   sons   successively   in    tail  ^®"  ("jj^^ 
male;   in  default  of  such  issue,  to  the   use   of  Lord  that  the  pro- 
John  Cavendishy  and  the  heirs  male  of  his  body;  and  Seen  so^sct^ 

in  default  of  such  issue,  to  the  testator's   own    right  tied  that  she 
1    .  t.         1       .  1.    t    .      ,.--^     1       .  was  entitled 

heirs:  —  that   the  test(itor   died   in   1756,   leaving   no  as  right  heir  of 

issues   -^.,.— and  that 
so  It  would 
*  This  is  the  case  referred  to  at  page  709.  appear,  if  the 

Defendant 
would  produce  the  deeds  creating  the  tenant  to  the  pr^ecipe^  and  leading  or  de« 
daring  the  uses  of  such  recovery :  a  plea,  which  set  forth  the  substance  of  the 
deeds  making,  the  tenant  to  the  pradpe^  and  leading  the  uses  of  the  recovery  (under 
which  uses  the  Plaintiff  had  no  title),  and  of  the  recovery,  was  held  to  be  a  good 
defence^  though  not  supported  by  any  answer. 

S  A  S 
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1824.  Usue :  —  that  in  1764,  Catherine  LmUher  died : — that 

p     '  Lord  Oeorge  Cavendish  died  in  ITM,  Lord  John  C»- 

V.  vefidishj  in  1 795,  and  Lord  Frederick  Cavendish^  in  1808, 

Cavendwh.  jj  ^f  ^j,^^  without  issue :  —  that  Lord  John  Cavenduh 

made  a  will,  by  which  he  devised,  among  other  things, 
all  his  estates  in  the  counties  of  York^  Northampion^  and 
Lancaster^  to  such  uses  as  Lord  Frederick  should  appoint, 
and  in  default  of  appointment,  to  Lord  Frederick  for  life^ 
with  remainder  to  Lord  George  Henry  Cavendish  in  fee: 
— and  that,  upon  the  death  of  Lord  F.  Cavenduh  in  1803, 
the  uldmate  remainder  to^  Sir  Wnu  Ijonother'%  right  heirs 
took  effect;  but  Lord  George  Henry  Cavendish  entered 
into,  and  had  remained  in  possession  of  the  estates  under 
the  will  of  Lord  John  Cavendish.  After  deducing  the  pe* 
digree  of  the  Plaintiff  as  heiress  of  Sir  Wm.  Loncther^  and 
stating  that,  as  the  term  of  200  years,  though  the  trusts 
of  it  were  satisfied,  was  still  subsisting,  she  could  not 
assert  her  cldm  at  law,  the  bill  contained  the  following 
allegation :  — •  **  And  the  said  Lord  George  Henry  Ca^ 
vendish  pretends  that  some  recovery  was  suffered  by  the 
said  Lord  Join  Cavendish  as  tenant  in  tail  in  remainder 
under  the  will  of  the  said  testator,  Sir  Wm.  Lowihert  and 

• 

that  some  deed  was  executed  to  lead  or  to  declare  the 
uses  of  the  said  recovery ;  and  that  the  said  Lord  John 
Cavendishf  by  virtue  of  the  said  recovery,  and  of  the 
deed  leading  to  the  uses  thereof,  became  entitled  unto 
the  said  estates  as  tenant  in  fee  simple  in  remainder; 
and  that,  under  or  by  virtue  of  the  aforesaid  will  of  the 
said  Lord  John  Cavendish^  the  said  Defendant,  Lord 
George  Henry  Cavendish,  became  absolutely  entitled  to 
the  said  estates  as  tenant  in  fee-simple;  the  contrary, 
whereof  the  Plaintiff  charges  to  be  true,  and  that  no  good 
or  valid  recovery  was  ever  suffered  of  the  said  estates: 
and  if  it  were,  that  the  estates  were  so  settled,  that,  in 
the  events  which  have  happened,  the  Plaintiff  as  the  r^ht 
heir  of  the  said  Sir  Wm.  Lffmther^  is  entitled  thereto ; 

and 
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and  it  would  so  appear,  if  the  said  Lord  George  Hemy 
Caoeniish  would  set  forth  when  and  in  what  eoarts  or 
court  such  recoveries  or  recovery  of  the  said  estates 
laespectively  were  suffered,  and  who  were  the  parties 
thereto  respectively,  and  by  whom  the  deeds  creating 
the  tenants  or  tenant  to  the  praecipe  were  respectively 
executed,  and  who  were  the  parties  to  the  deeds  or  deed 
leading  or  declaring  the  uses  of  such  recoveries  or  re* 
oovery  respectively,  and  would  produce  all  such  dieeds ; 
all  of  which  the  PlainUff  charges,  if  they  exist  at  ail,  ue 
now  in  possession  of  the  said  Defendant,  Lord  Qeorge 
Henry  Cavendish.**  The  prayer  was,  that  Lord  George 
Henry  Ckmendish  might  be  decreed  to  deliver  up  pos- 
session of  the  lands,  and  to  account  for  the  rents  and 
profits;  and  that  the  Defendants  might  be  restrained 
from  setting  up  the  outstanding  term  in  bar  to  any  pro* 
ceeding  which  the  Plaintiff  might  take  at  law. 


18M. 


Pluvott 

a. 
Cavbmoisb; 


To  this  bill  Lord  George  Henry  Cavendisk  pleaded, 
that.  Lord  George  Cavendish  being  so  seised  (as  tenant 
for  life)  and  in  possession  of  the  said  premises,  and  the 
said  Lord  John  Cavendish  being  so  entitled  thereto  for  an 
estate  in  tail  male  in  remainder,  <*  certain  indentures  of 
lease  and  release,  bearing  date  respectively  the  28th  and 
29th  of  January  1766,  were  duly  made  and  executed ; 
that  is  to  say,  the  indenture  of  lease  bore  date  die  S8th 
cf  January  1766,  and  was  made  and  executed  by  and 
between  the  said  Lord  George  Cavendish  and  Lord  John 
Cavendish  at  the  one  part,  land  Wm.  Shaw  of  the  other 
part;  and  the  said  indenture  of  release  bore  date  the 
29th  of  Jamuay  1 766,  and  was  made  and  executed  by 
and  between  the  said  Lord  George  Cavendish  aatid  Lord 
John  Cavendish  of  the  first  part,  Wm*  Sham  of  the  second 
part,  and  John  Heaton  of  the  third  part,  whereby  Lord 
George  Cavendish  and  Lord  John  Cavendish  did  grant, 
bargain,  sell,  and  release  unto  JVm.  Sham,  all  and  every 

S  A  4  the 


CAVBHPlitl. 


ne  CASES  IN  CHANCERY. 

ISSi*,      the  manors,  messuages,  farms,  lands,  tenements,  rrats^ 
p^  '    J^    and  other  hereditaments  whatsoever  of  the  said  Sir  Wm, 
9,  Lowiher^  or  whereof  or  wherein  he  or  any  person  or 

persons,  in  trust  for  him  or  to  his  use,  had  any  estate  of 
freehold  or  inheritance  in  possession,  reversion,  re- 
mainder, or  ^xpectanqr,  &c.,  situate  in  the  county  of 
Lanca^ter^  with  their  appurtenances,  to  hold  the  same 
unto  the  said  fVillam  Shaw  and  his  assigns,  for  the  joint 
lives  of  the  said  Lord  George  Cavendish  and  WiUiam 
ShaWj  to  the  intent  that  the  said  WiUiam  Shaw  might  be 
tenant  of  the  freehold  of  the  said  premises,  in  order  that 
one  or  more  common  recovery  or  recoveries  might  be 
sufiered  thereof,  &c. :  and  it  was  thereby  declared,  that 
the  said  common  recovery  or  recoveries  should  enure  to 
the  intent  and  purpose,  to  corroborate  and  confirm  the 
term  of  200  years  limited  by  the  said  will  of  Sir  Wm, 
Lcnvther  /  and  after  the  determination  thereof,  to  corro- 
borate, strengthen,  and  confirm  the  estate,  which,  by 
the  said  will,  stood  limited  to  the  said  Lord  George 
Cavendish  for  his  life ;  with  remainder,  to  corroborate  the 
estate  limited  by  the  will,  to  trustees  to  preserve  con- 
tingent remainders;  with  remainder,  to  corroborate  the 
estates  limited  by  the  said  will  to  the  first  and  other  sons 
of  Lord  George  Cavendish  successively  in  tail  male ;  with 
remainder,  to  corroborate  the  estate  limited  by  the  said 
will  to  the  said  Lord  Frederick  Cavendish  and  his  as- 
signs for  his  life;  with  remainder,  to  corroborate  the 
estate  limited  by  the  said  will  to  trustees  to  preserve 
contingent  remainders ;  with  remainder,  to  corroborate 
the  estates  limited  by  the  said  will  to  the  first  and  other 
sons  of  Lord  Frederick  Cavendish  successively  in  tail 
male ;  with  remainder  to  the  use  of  Lord  John  Cavendish, 
and  the  heirs  male  of  his  body ;  with  remainder  to  the 
use  of  the  survivor  of  Lord  George  Cavendish,  Lord 
Frederick  Cavendish,  and  Lord  John  CovendiA,  his  heus 
and  assigns  for  ever :  — -  that,  at  the  Lancaster  session  of 
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assizes,  holden  on  Saiurdcnf  the  29th  day  of  March,  in. 
the  sixth  year  of  George  the  Third,  a  common  recovery 
was  accordingly  duly  had  and  suffered  of  the  said  pre- 
mises, in  the  Duchy  Court  of  Lancaster,  to  the  several 
uses  declared  in  and  by  the  said  indenture  of  release 
herein-befbre  set  forth,  in  which  recovery  the  said  John 
Heaion  was  demandant,  the  said  fVm.  Shaw  tenant,  and 
the  said  Lord  John  Cavendish  vouchee,  who  duly  vouched 
over  the  common  vouchee :  —  that  Lord  Frederick  Ca» 
vendish  survived  Lord  George  Augustus  Cavendish  and 
Lord  John  Cavendish,  and  thereupon,  under  and  by. 
virtue  of  the  said  indentures  of  lease  and  release^  and 
the  recovery  suffered  in  pursuance  thereof  as  aforesaid, 
became  and  was  seised  of  the  said  premises  to  him  and. 
his  heirs  for  an  estate  of  inheritance  in .  fee-simple,  and 
so  continued  until  the  time  of  his  death:  — that  the. 
said  Lord  Frederick  Cavendish  departed  this  life  in 
the  year  1803: — and  that  thereupon  this  Defendant, 
under  and  by  virtue  of  a  title  duly  derived  from  the 
said  Lord  Frederick  Cavendish,  entered  into  possession 
of  the  said  premises,  or  into  the  receipt  of  the  rents  and 
profits  thereof." 


1824. 


Plumkbtt 
Cavbmoish. 


Mr.  Home  and  Mr.  Monro,  for  the  plea. 


Mr.  Sugden  and  Mr.  Pemberton,  for  the  bill. 

The  bill  alleges  that  no  valid  recovery  was  suffered, 
or  if  any  recovery  were  suffered,  that  the  estate  was  so 
settled,  that,  in  the  events  which  have  happened,  the 
title  is  in  the  Plaintiff,  and  that  so  it  would  appear,  if 
the  Plaintiff  would  produce  all  such  deeds  as  are  therein 
mentioned.  These  charges  ought  to  have  been  met  by 
an  answer.  How  can  a  plea  of  a  recovery  be  a  com- 
plete answer  to  a  case,  which  proceeds  upon  matter 
dehors  the  recovery  ?  Every  averment  in  the  plea  may 

be 
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be  true ;  and  yet  the  estate  may  havie  been  so  tettled, 
to  vest  the  title  in  the  Plaintifll 

Mr.  Homef  in  reply. 


The  Vice-Chancellor*  stated,  that  the  only  ques- 
tion waS|  whether  the  present  case  came  within  the  role, 
that  where  there  are  collateral  allegations  in  the  bill  sof- 
fieient  to  avoid  the  effect  of  the  matter  rdied  upon  as  a 
defence  by  way  of  plea,  those  allegations  mast  be  denied 
by  answer,  in  order  to  make  the  plea  an  efiectual  de- 
fence; that  here  the  charge  in  the  bill  was,  that,  if  any 
recovery  were  suffered,  the  estate  was  so  settled  that  the 
Plaintiff  was  entitled  as  the  right  heir  of  Sir  Wi 


Lcnoiber;  that  the  plea  was  a  direct  denial  of  that 
averment,  for  it  set  forth  the  uses  of  the  recovery,  and 
under  those  uses  there  could  be  no  such  title  as  was 
alleged  in  the  bill ;  and  that  it  was,  therefore,  evident 
that  the  matter  charged  in  the  bill,  to  which  the  Plaintiff 
argued  an  answer  should  have  been  given,  was  not 
collateral  to  the  matter  pleaded. 


For  these  reasons  his  Honor  allowed  the  plea. 


*  SvtJobnLcaclu 
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SIMOND  V.  HIBBERT-  Jin.^s,te. 

Augtuts. 
TN  the  year  1794  John  Thorp  Esq.  was  the  owner  of  Lien  esta- 
"*■  considerable  estates  and  plantations  in  the  island  the  iwduce** 
of  Jamaica.     In  the  month  of  December  in  that  year  o£  West  India 
Alexander  Campbell^  a  nephew  of  Mr.  Tharp^  then  re-  respect  of  lop- 

sidinff  with  him  upon  one  of  his  estates  in  Jamaica^  P^^  funiished 

,     .  to  the  estates, 

oommunicated  to  his  uncle  in  converaation  his  intention  upon  an 

of  connectincr  himself  in  business  with  some  house  of  "K^f^cnt  im- 

^  plied  from  the 

agency  at  Nes}  Yarkf  and  he  begged  to  know  how  iar  course  of  deal- 

be  might  expect  Mr.  Tharjf%  assistance  and  support,  l^cfof  £e^ 

should  such  a  connection  take  place.     In  reply,  Mr,  parties. 

Tharp  assured  him  that,  in  the  event  of  bis  forming  the 

connection  contemplated,  he  (Mr.  Tharp")  would  send  an 

order  to  that  house  for  all  the  supplies  wanted  for  bis 

estates  in  Jamaica^  and  would  consign  to  it  in  return  a 

sufficient  quantity  of  rum,  the  produce  of  the  estates,  to 

pay  for  the  supplies,  and  would  allow  upon  the  sales 

the  usual  mercantile  commission.    In  consequence  of 

that  conversation  Campbell  went  to  New  Ycrk^  and,  m 

the  month  of  April  1795,  was  admitted  a  partner  in  the 

house  of  Simond  and  Company^     Accordingly,  acting 

upon  that  understandingv  Simond  and  Co.  from  time  to 

time  made  shipments  of  lumber  and  provisions  for  the 

use  of  Mr.  Thorp's  estates,  and  received  consignments  of 

ram  for  sale  on  account  of  Mr.  Tliarp,  and  in  payment  of 

their  shipments.    This  course  of  dealing  went  on  during 

the  short  time  Mr.  Tharp  remained  in  Jamaica^  and 

was  distinctly  recognised  as  a  permanent  arrangement 

in  several  letters  written  by  him  to  Simond  and  Co.) 

and  after  he  quitted  the  island  it  was  continued  as  long 

as  be  lived,  with  his  sanction,  by  his  attorney,  Mr.  Oreen^ 

iHk)  was  the  manager  of  bis  West  India  estates. 

By 
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1830.  By  his  will  Mr.  Tharp  devised  his  estates  to  certain 

trnsteesy  of  whom  Green  and  another  lived  in  Jamaica^ 
and  the  rest  were  resident  in  England,  upon  trust  to 
manage  and  cultivate  the  same  to  the  best  advantage^ 
and  after  payment  of  all  charges  and  expenses*  to  apply 
the  profits  and  produce  thereof  in  manner  therein  men- 
tionedi  till  the  testator's  grandson,  then  an  infiuit  of  tender 
years,  should  attain  the  age  of  twenty-four.  And  he  far- 
ther directed  that,  in  order  to  relieve  his  trustees  firom 
the  trouble  and  responsibility  of  keeping  long  and  volo- 
minous  accounts,  an  amicable  suit  should  be  instituted 
in  Jamaica,  for  the  purpose  of  annually  passing  the  ac- 
counts of  the  persons  who  were  employed  in  managiog 
die  estates.  Upon  Mr.  Thorpes  death,  which  happened 
in  1805,  Mr.  Green,  with  the  approbation  of  the  other 
trustees,  entered  into  the  possession  and  management 
of  the  plantations,  and  carried  on  the  cultivation  of  them, 
agreeably  to  the.  trusts  of  the.  will.  Under  bis  ma- 
nagement exactly  the  same  course  of  dealing  continued 
between  him  and  Sitnond  and  Co.,  which  had  existed  in 
the  testator's  lifetime;  shipments  of  lumber  and  pro* 
visions  being  made  for  the  use  of  the  Jamaica  estates, 
on  the  one  hand,  and  consignments  of  rum  in  payment 
of  them  being  sent  to  Neat  York,  on  the  other.  The 
invoices,  accounts  of  sales,  and  accounts  current  trans- 
mitted by  the  New  York  house  to  the  manager  in  Jamaica 
relative  to  these  transactions,  were  uniformly  headed, 
^  On  the  account  and  risk  of  and  in  account  with  the 
estate  of  c7.  Tharp  Esq.,  deceased  ;"  while  certain  other 
transactions,  which  took  place  during  the  same  period 
between  that  house  and  Green  in  his  private  capacity, 
were,  in  their  books,  kept  distinct  from  the  former, 
and  were  charged  to  Green*s  individual  account  only. 

Under  the  decree  made  in  .the  amicable  suit,  institoted 
in  the  name  of  the  infant  cestui  que  (ruU  against  the' 

trustees, 
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trustees,  the  accounts  between  Crreen  and  the  estate        18S0. 
iv^ere  annually  examined  and  passed;  and  in  those  ac* 
counts  dreen  claimed  and   was  allowed   payments  on 
account  of  a  considerable  portion,  though  not  the -whole, 
of  the  shipments   made  by  the  PlaintiflTs  house  for 
the  use  of  the  estate.    The  accounts  between  Simond 
and  0>.  and  the  estate  were  balanced  and  setded  down 
to  the  year  1808,  but  the  dealings  continued  till   the 
end  of  the  year   1811,  at  which  time  a  considerable 
balance  was  due  to  Simond  and  Co.     Green  shortly 
afterwards  died  insolvent;  and  the  war  then  breaking 
out  between  this  country  and  the  United- States^  Simond 
and  Co.,  who  were  alien  enemies,  were  unable  to  pro- 
secute  their  claim  in  the  English .  courts  against   the 
trustees  at  home. 

The  present  bill  was  subsequently  filed  by  the  Plaintiff, 
as  the  surviving  representative  of  the  house  of  Simond 
and  Co.,  against  the  trustees  in  England^  for  the  purpose 
of  establishing  a  lien  upon  the  produce  of  the  estate, 
which  bad  been  consigned  to  this  country  and  sold,  and 
the  proceeds  paid  into  court,  in  a  suit  for  administering 
the  trusts  of  the  will.  The  prayer  was,  that  an  account 
might  be  taken  of  the  Plaintiff's  debt,  and  that  the 
amount  found  due  might  be  paid  out  of  the  fund  in 
court  upon  which  the  lien  was  claimed. 

By  the  order  made  at  the  original  hearing  the  Master 
was  directed  to  inquire  and  state  whether,  in  respect 
of  the  supplies  furnished  by  the  Plaintiff's  bouse  for 
the  use  of  the  estate,  for  which  credit  had  been  allowed 
in  the  accounts  between  the  estate  and  the  late  William 
Greeny  the  Plaintiff  was  entitled  to  claim  payment  from 
the  estate ;  and  also  whether,  in  respect  of  such  supplies 
iiimished  during  the  life  of  Green^  for  which  no  credit 
bad  been  allowed  to  Green  in  those  accounts,  the  Plain- 
tiff 
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1850.  tiff  was  in  like  manner  entitled  to  claim  payment  firom 
the  estate.  The  Master  having  found  that  the  estate 
was  still  liable  to  the  Plaintiff  in  respect  a(  both  de* 
scriptions  ef  snpplies,  the  trustees  excepted  generally 
to  his  report ;  and  the  exception  having  been  over-mled 
by  the  Vioe-Chancellor,  Sir  J.  Leach^  they  now  appealed 
from  that  decision. 

Mr.  Home,  Mr.  Pepys,  and  Mr.  &  CuUen^  far  the 
PlainUff,  admitted  that  the  doctrine  of  implied  Ben 
for  stores  furnished  to  West  India  estates  had  been 
considerably  narrowed  by  the  decision  in  Seolt  v. 
NeAiU{a)\  but  they  relied  in  this  particular  case 
upon  the  nature  of  the  contract,  explained  and  con- 
firmed as  it  had  been  by  the  long  course  d  snbse* 
quent  dealings  between  the  parties.  Those  dealings, 
oommeDcing  in  Mr.  Thorpes  lifedme,  and  continued 
upon  preeisdy  the  same  footing  alter  his  death,  were 
carried  on  by  the  Plaintiff's  house^  solely  on  the  fiuth 
of  a  credit  given  to  the  estate.  Neither  the  trasteei 
as  a  body,  nor  the  manager  Mr.  Green^  were  separately 
or  personally  debited.  The  supplies  were  uniformly 
entered  and  charged  in  the  invoices  and  accounts  as 
advances  made  to  the  estate  itself  and  upon  the  security 
of  its  returns.  If  the  trustees  had  done  their  duty,  and 
investigated  the  accounts  of  their  representative  Green^ 
who  was  himself  one  of  their  number,  they  must  have 
discovered  how  the  fiurt  stood ;  and  Simond  and  Co.  were 
not  to  suSer,  because  these  gentlemen  had  allowed  theoH 
selves  to  be  duped  by  the  knavery  of  their  agent  m 
Jamaica.  The  report  found  that  considerable  shipments 
of  lumber  and  provisions,  of  which  the  estates  had  reaped 
the  benefit,  still  remamed  unpaid;  and  tliat  a  large 
balanoe  in  respect  of  them  was  due  to  the  Plaintiff 
The  fund  in  court  consisted  in  part  of  the  proceeds  of 


(a)  U  yet.  438. 
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consignnients  of  rum,  produced  by  means  of  those  very  ^  IMOi 
shipments;  without  which,  indeed,  the  cultivation  of 
the  estate  could  not  have  been  carried  on ;  and  it  was 
only  equitable,  that  that  fund  should  be  held  liable  for 
the  balance.  A  West  India  plantation  resembled  a 
manu&ctory  or  a  mining  concern,  upon  the  stock  and 
produce  of  which  the  parties  furnishing  the  supplies 
necessary  for  working  it,  might  either  by  usage  or  agree- 
ment retain  a  lien  for  their  reimbursement  The  settle- 
moat  of  accounts  between  Green  and  the  trustees,  under 
the  decree  of  the  Court  of  Chancery  in  Jamaica^  and 
m  which  the  former  had  been  allowed  credit  for  pay- 
ments in  respect  of  the  supplies  in  question,  although, 
in  point  of  fact,  he  had  never  paid  for  them,  could  not 
prejudice  the  rights  of  the  Plaintiff's  firm,  which  was  no 
party  to  tlie  suit,  and  had  no  notice  either  actual  or  con- 
structive, of  the  proceedings :  still  less  could  such  a 
settlement  affect  that  portion  of  the  demand,  for  which 
Green  had  not  sought  to  make  the  estate  his  debtor,  and 
which  had  never  been  included  in  his  accounts.  The 
circumstance  that,  in  his  private  transactions  with  the 
house  at  New  York,  Green  was  separately  charged  as  a 
personal  debtor  only,  was  strong  evidence  to  shew 
that  the  other  dealings  proceeded  throughout  upon  a 
common  understanding,  that  they  were  all  carried  on, 
not  upon  the  credit  of  the  trustees,  but  the  security  of 
the  estate  itself.  If  a  merchant,  upon  the  faith  of  the. 
consignments  being  sent  to  him,  shipped  stores  to  a 
Wesi  India  plantation,  and  the  owner,  notwithstanding, 
chose  rather  to  remit  them  to  another,  the  Court  would 
interfere  by  injunction ;  Bunbwy  v.  Winien(a)  The  con- 
tract here  was  to  send  so  much  rum  as  would  be  suf- 
ficient to  cover  the  value  of  the  shipments,  and  not  a 

specific 

(a)  IJ.^W.  255. 


^ 
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18S0.       specific  value;  but  that  could  not  vary  the  principle, 
SiMONo       though  it  might  render  its  application  less  easy. 


HnBBav. 


The  Solicitor  General^  Mr.  Pemberton^  and  Mr.  Bd/kj 
cofitrd. 

It  is  admitted  that  no  peculiar  usage  exists  in  the 
West  Indies^  which  of  itself  creates  a  lien  upon  these 
estates  or  their  produce ;  and  that  no  charge  in  favour  of 
the  claim  has  been  imposed  by  the  testator's  will :  but  re- 
liance is  placed  upon  an  implied  agreement,  and  upon  the 
course  of  dealing.  There  is  no  evidence,  however,  of 
agreement  with  the  trustees  either  express  or  implied ;  and 
if  there  were,  the  agreement  would  be  ultra  vires  of  the 
trustees,  and,  therefore,  inoperative.  Green^  by  the  will, 
had  no  power  to  mortgage,  even  for  the  working  of  the 
estate ;  of  course  he  could  not  effect  the  same  thing  in- 
directly by  creating  an  equitable  lien  on  the  property. 
This  Court  recognizes  no  such  lien,  unless  in  the  single 
instance  of  the  vendor  of  an  estate  before  he  receives  his 
purchase-money.  Even  if  Green  had  been  competent 
to  bind  the  estate  and  his  co-trustees,  by  acts  which  go 
beyond  the  objects  of  the  trust,  still  there  is  no  evidence 
of  any  contract  on  his  part;  and,  if  it  had  been  other- 
wise, his  contract  could  only  affect  the  testator's  assets  to 
the  extent  to  which,  as  trustee  and  manager  under  Mr. 
Tharph  will,  he  was  authorized  to  incur  expenditure  in 
the  cultivation  and  improvement  of  the  estates,  on  behalf 
of  the  persons  beneficially  interested ;  Ex  parte  Gar- 
land,  {a)  After  Mr.  Tharph  death,  the  dealings,  what- 
ever were  their  nature,  were  carried  on  with  Green 
alone  in  his  individual  character,  and  were  not  com- 
municated to  the  trustees  in  England.  A  creditor 
cannot  be  allowed,  for  the  purpose  of  bettering  his  secu- 
rity, to  pass  by  his  principal  debtor  and  to  establish  his 

demand 
(a)  10  r«t.  no. 
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demand  upon  a  fiind  to  which  that  debtor  may,  as  a 
trustee,  be  himself  entitled  to  resort  for  his  own  reim- 
bursement; Worrall  v.  Harford,  (a)  The  notion  of  a 
lien  upon  future  crops,  to  secure  the  payment  of  ship- 
ments of  stores  previously  made^  b  quite  new,  and  ex- 
tremely dangerous  in  principle.  As  well  might  it  be 
alleged  that  a  slopseller  in  town,  who  contracts  to  ftiiv 
nish  clothing  to  the  labourers  of  a  farmer  in  the  country, 
could  acquire  by  the  course  of  dealing  an  equitable  lien 
npoa  the  crops  or  the  cattle  produced  upon  the  farm, 
and  sent  for  sale  to  the  London  markets*  In  the  present 
case  the  accounts  between  the  trustees  and  their  agent 
have  been  long  since  settled,  and  a  part  of  die  supplies 
for  which  payment  is  now  sought  has  been  already  paid 
for,  out  of  the  fiinds  in  their  hands :  to  that  extent  at 
least  the  estate^  having  once  borne  its  burden,  must  now 
be  held  to  be  discharged;  Anon,  {b) 


Tke  Lord  Chancsixob, 

When  this  question  came  originally  before  the  Court, 
it  was  apparently  of  a  very  complicated  nature,  and  a 
reference  was  therefore  directed  to  tlie  Master,  by  which 
the  facts  have  been  disentangled,  and  it  now  appears  to 
be  an  extremely  plain  case. 


Augusis. 


In  the  year  1795,  Mr.  JTutrp^  the  owner  of  estates 
in  the  island  of  Jamaica^  had  a  nephew  of  the  name  of 
Campbellf  who  was  desirous  of  entering  into  partnership 
with  the  firm  of  Sitnond  and  G>.  at  New  York^  of  which 

firm 


(a)  S  r«f  .  4. 
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V.  Oldfidd^  1  Verm.  5S6.    Aor- 

riffoft  ▼.  Cage^  %  Fern.  85.  and  q. 
1  P.  Wnu. SIS.  9  Few.  sen.  SOS. 
5  Fei,  756. 


SB 


726 


CASES  IN  CHANCERY. 


18S0. 


firm  the  Plaintiff  Simond  is  the  surviving  representative 
and  it  was  then  agreed  by  Mr.  Tharp^  that  if  the  pro- 
posed partnership  should  be  carried  into  effect,  his 
estates  in  Jamaica  should  be  supplied  with  provisions 
and  lumber  by  the  house  at  New  Yorky  and  that  he  in 
return  should  pay  for  those  supplies  by  shipments  of 
rum  to  be  sent  from  his  estates,  consigned  to  the  Nes> 
York  house.  Certain  stipulations  were  also  made  with 
respect  to  freight  and  commission.  The  partnership 
took  effect,  and  the  agreement  was  acted  upon  accord- 
ingly. 


This  arrangement  w&s  entered  into  in  1795,  and 
Mr.  Tharp  soon  afterwards  lefl  Jamaica  and  came  to 
England^  where  he  resided  till  his  death  in  1805. 
During  the  whole  of  the  intermediate  period,  bis  estates 
were  managed  by  a  person  of  the  name  of  Green;  and, 
under  Mr.  Greenes  management,  the  transactions  with 
the  house  at  New  York  continued  to  be  conducted  upon 
the  footing  of  the  original  arrangement.  Mr.  Tharp^ 
by  his  will,  devised  his  West  India  estates  to  trustees  for 
the  benefit  of  his  infant  grandson.  Two  of  the  trustees 
who  acted  in  the  trust  resided  in  Jamaica^  and  two 
others  who  also  acted,  and  of  whom  the  Defendant 
Hibbert  was  one,  were  resident  in  England.  William 
Green^  who  superintended  the  West  India  estates,  was 
appointed  one  of  those  trustees,  and  he  remained  in  the 
management  of  the  estates  long  after  the  decease  of  Mr. 
Tharp.  Subsequently  to  Mr.  T/iarp*s  death,  the  deal- 
ings with  the  house  of  Simond  and  Co.  were  carried  on 
upon  the  same  footing  as  they  had  been  during  his 
lifetime.  The  accounts  rendered  by  Simond  and  Co. 
were  entitled  in  this  way,  **  On  the  risk  and  account  of 
the  estate  of  the  late  J,  Tharp^  Esq."  Mr.  GreeUy  be- 
sides, had  separate  transactions  with  the  house,  in  which 
he  was  debited  in  the  ordinary  way,  being  personally 
charged  as  a  debtor  to  Simond  and  Co. 

This 
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•  This  was  the  mode  in  which  the  business  continued 
to  be  conducted.  Supplies  were  furnished  till  the  year 
1811,  and  the  accounts  were  made  up  to  the  month  of 
December  in  that  year;  the  shipments  of  provisions  and 
lumber  being  entered  on  the  one  side  of  the  account, 
and  the  consignments  of  rum  on  the  other.  At  that 
period  the  war  broke  out  between  this  country  and  the 
United  States  of  America,  and  a  considerable  balance 
on  the  foot  of  this  account,  was  then  due  to  Simond  and 
Co.  About  the  year  1816  or  1817  this  suit  was  in- 
stituted to  recover  that  balance,  and  prayin^ir  that  the 
debt,  when  ascertained,  might  be  paid  out  of  the  pro- 
ceeds of  the  consignments,  or,  what  amounted  to  the 
3ame  thing,  out  of  the  funds  in  Court. 


1830. 


Simond 

HiBBXET. 


When  the  cause  came  on,  a  reference  was  directed  to 
the  Master  to  make  two  inquiries:  first,  whether  the 
estate  was  liable  in  respect  of  shipments  of  lumber  and 
provisions,  where  no  credit  had  been  given  for  them  in 
the  accounts  between  Mr.  Green  and  the  estates ;  and, 
secondly,  whether  the  estate  was  so  liable,  where  such 
credit  had  been  taken.  The  Master  has  found,  that  the 
estate  is  liable  in  both  respects,  —  in  respect  both  of 
the  lumber  and  provisions  for  which  credit  had  been 
taken,  and  of  those  for  which  credit  had  not  been  taken, 
in  the  accounts  between  Mr.  Green  and  the  trustees. 
To  this  report  the  Defendant  has  excepted  generally, 
and  the  exception  comes  on  with  the  further  directions. 
The  main  question,  however,  is  on  the  exception;  and 
it  appears  to  me  that  this  turns  entirely  on  the  nature  of 
the  contract,  and  of  the  credit  given  between  the  parties. 
In  the  first  instance,  the  agreement  was,  that  the  lumber 
and  provisions  should  be  supplied  by  the  house  at  New 
York,  and  that  the  shipments  should  be  paid  for  by  the 
rum  —  the  produce  of  the  specific  estates.  After  Mr. 
Tharj^s  death,  the  transactions  were  carried  on  upon 

25  B  2  the 
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81MON0 

HlUEBT. 


the  same  footing.  Mr.  Ctreen  was  not  personally  de- 
bitedy  but  the  consignments  were  made  on  the  account 
and  at  the  risk  of  the  estates :  the  accounts  were  headed 
in  the  same  way ;  they  were  ^*  Louis  Simond  and  Co. 
in  account  with  the  estates  of  John  Tharp^  Esq. ; "  and 
all  the  circumstances  lead  me  to  believe  that  it  never 
was  intended  that  a  personal  credit  should  be  given  to 
Green  or  the  other  trustees ;  but  that  they  and  all  par* 
ties  looked  to  the  estates ;  and  that  it  was  a  credit  given 
to  them  in  respect  of  the  estates.  It  appears  to  me^ 
therefore,  that  the  conclusion  at  which  the  Master  has 
arrived  was  perfectly  correct,  and  that  no  distinction  can 
be  made  in  this  respect  between  the  one  account  and  the 
other ;  for,  whatever  settlement  was  made  between  Mr. 
Green  and  the  trustees,  or  Mr.  Green  and  the  estates, 
that  cannot  affect  the  rights  of  Simond  and  Co.,  who 
were  not  parties  or  privy  to  any  such  settlem^it. 


Upon  these  grounds,  I  am  of  opinion  with  the  Master, 
that  the  estate  was  liable  to  pay  the  balance  dne^  and 
that  the  trustees  are  consequently  bound  to  pay  it  out  of 
the  proceeds  in  their  hands,  or,  what  comes  to  the  same 
thing,  out  of  the  money  now  in  court.  The  exception 
must,  therefore,  be  over-ruled. 
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THOMAS  V.  MONTGOMERY.  t>"'1. 

1850. 

^T^HE  late  Duke  of  Qjieensberry  died  in  the  month  of      January, 
"*•    December  1810,  possessed  of  a  very  large  personal      '^vgutiS. 
estate,  which   consisted   principally   of  money   in    the  Where  the 
public  funds.     By  his   will    he  bequeathed  pecuniary  amount  of  a 
legacies  and  annuities  to  a  crreat  number  of  persons,  testator's debto 

^  o  r  V  m^  contin* 

and  he  gave  the  residue  of  his  estate  and  effects  to  be  gent,  and  de- 

equally  divided  between  two  of  the  children  of  the  pre-  ^e rwStof 

sent  Marchioness  of  Hertford.     Shortly  afler  his  de-  l^proceed- 

cease,  a  bill  was  filed  by  some  of  the  pecuniary  legatees  foreign  tri- 

airainst  the  executors,  for  the  administration  of  his  per-  ^^^^*  ^^}^^ 
^  ,        .  are  not  likely 

sonal  estate,  and,  in  May  1811,  a  decree  directing  the  to  be  speedily 
usual  accounts  was  pronounced  in  that  suit.  Court  in*«l- 

ministering 
Upon  going  into  the  Master's  oflSce  it  was  discovered,  not  be  induced 

that  although  the  English  debts  of  the  testator,  when  by  that  cir- 

,      .  ,    ,  .  ^  ^        1      •  -I        cumstance  to 

compared  with  his  assets,  were  extremely  mconsider-  direct  an  ap- 

able,  and  might  be  paid  off  without  delay ;  yet  in  order  propnauoa  of 
to  have  the  fund  clear,  so'  as  to  be  distributable  among  court  to 
the  legatees,  it  would  be  necessary  to  await  the  result  of  *°*T^  P®" 
certain  l^al  proceedings  then  pending  in  the  Scotch  gacies,  subject 
courts.     These  were  proceedings  instituted  by  persons  ^wSs  as  oe- 
interested  as  remainder-men  in  the  entailed  estates  of  ditors  may 
the  Duke  of  Qjieensberry  in  Scotland^  for  the  purpose  of  establish. 
setting  aside  a  great  number  of  leases  granted  by  the      I£5a  a  suit 
duke  in  contravention,  as  it  was  alleged,  of  his  powers  a  testator's 

under  the  entail ;  and  as  the  tenants  who  had  purchased,  ^^^>  ^^ 

'  ^  •   clearlyappears 

and  that  a  surplus 

will  remain 

after  discharging  all  his  debts  and  liabilities,  although  the  exact  amount  of  the 

surplus  cannot  be  ascertained  for  a  considerable  time,  the  Court  will  by  anticipation 

direct  proportional  payments  to  be  made  to  pecuniary  legatees,  as  far  as  that  can 

be  done  with  safety  to  the  creditors. 

Principles  on  which  such  anticipated  payments  are  to  be  applied  in  reduction  of 

the  claims  of  the  legatees. 

3  B  3 
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1880.        and  who  held  under  the  leases  in  question,  would,  in 
3^  case  of  eviction,  have  claims  for  compensation  to  a  large 

o.  amount  against  the  duke's  personal  estate,  and,  as  the 

MBBY^  adjustment  of  those  claims  themselves  could  only  be 
effected  after  a  long  course  of  litigation,  it  became  ob- 
vious that  the  distribution  .  of  the  assets  among  the 
legatees  must  be  postponed  to  an  indefinite  and  pro- 
bably a  remote  period. 

Under  these  circumstances,  the  particular  legatees,  in 
the  month  of  June  1814,  presented  a  petition  to  Lord 
EldoUi  wherein  they  submitted,  that  in  consideration  of 
the  peculiarity  of  the  case  and  the  magnitude  of  the 
fund  in  court,  the  legacies  and  annuities  ought  to  be  set 
apart  separately  in  stock,  subject  to  the  claims  against 
the  estate,  so  that  the  legatees  might  get  their  legacies 
and  the  interest  due  upon  them,  in  stock  at  its  then  price, 
and  have  the  benefit  of  further  accumulations :  they  there- 
fore prayed  that  so  much  of  the  fund  in  court  as  would 
be  sufficient  to  answer  the  legacies,  and  interest,  and 
arrears  of  annuities,  might  be  set  apart  and  apportioned 
amongst  the  legatees  and  annuitants,  subject  neverthe- 
less to  the  claims  mentioned  in  the  Master^s  report, 
as  being  then  depending  in  Scotland. 

Upon  this  petition,  his  Lordship  ordered  that  the 
Master  should  proceed  upon  the  inquiries  directed  by 
the  previous  orders,  and  that  the  rest  of  the  petition 
should  stand  over. 

Various  other  proceedings  were  afterwards  had  in 
the  cause.  The  suits  upon  which  the  extent  and  vali- 
dity of  the  debts  in  Scotland  depended,  were  brought  to 
adjudication  in  the  court  of  session,  or  by  appeal  in  the 
House  of  Lords,  and  were  finally  determined.  The 
amount  of  the  debts  themselves  was  gradually  ascer- 
tained. 
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tained,  and  many  of  them  were  paid  off  or  abandoned. 
And  as  it  became  evident  that  the  surplus,  after  satis- 
fying all  the  remaining  claims,  supposing  these  to  be 
established  in  full,  would  still  be  considerable,  though 
their  exact  amount  could  not  be  known  with  certainty, 
payments  on  account  were  from  time  to  time  made  to 
the  particular  legatees,  without  prejudice  to  the  question 
of  appropriation  raised  by  their  previous  petition,  until 
in  the  end,  the  whole  of  what  remained  due  to  them  in 
respect  of  their  legacies,  both  for  principal  and  interest, 
was  discharged.  The  general  nature  of  the  proceed- 
ings, and  the  mode  in  which  the  successive  payments  tp 
the  legatees  were  directed  to  be  applied,  are  clearly  stated 
in  the  judgment  of  the  Lord  Chancellor. 


In  the  month  of  August  1829,  the  Master  reported, 
that,  after  providing  amply  for  all  the  contingent  claims 
which  were  then  outstanding,  there  would  still  remain  in 
Court  an  available  balance  of  nearly  350,000/.  3  per 
cent  Bank  Annuities.  The  residuary  legatees  there- 
upon petitioned,  that  a  portion  of  this  balance  might  be 
transferred  to  them,  leaving,  however,  a  sufficient  fund 
to  satisfy  tlie  utmost  possible  amount  of  the  unliquidated 
claims.  The  particular  legatees  at  the  same  time  pre- 
sented a  counter-petition,  praying  that  such  transfer 
might  be  stayed;  that  the  question  of  appropriation 
which  had  stood  over  since  Jwie  1814,  might  be  again 
taken  into  consideration ;  that  the  Master  might  ascer- 
tain the  amount  of  the  several  legacies,  and  the  arrears 
of  the  annuities  as  they  from  time  to  time  accrued  due, 
and  might  take  an  account  of  the  dividends  which  from 
time  to  time  accrued  due  on  so  much  of  the  capital 
stock  standing  to  the  credit  of  the  cause,  as  was  ap- 
plicable to  pay  and  satisfy  such  legacies  and  arrears  of 
annuities,  and  of  the  accumulations  thereof,  in  such  man- 
ner as  if  the  same  had  been  set  apart  and  appropriated, 

3  B  4  and 
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18M.  and  allowed  to  accumulate  for  their  benefit;  that  tlie 
petitioners  might,  in  addition  to  the  principal  of  their 
legacies  and  interest  at  4  per  cent.,  and  the  arrears  of 
the  annuities^  reoeiYe  their  respective  proportions  of 
the  said  interest,  dividends,  and  accumulations;  that 
the  sum  reported  to  be  a  dear  fund,  after  providing 
for  the  claims  then  unsettled,  might  be  applied  towards 
payment  of  what  should  be  found  due  to  the  petitioners 
on  such  account,  and  that  the  deficiency,  if  any,  should 
be  made  good  out  of  the  reserved  fiind,  in  the  event  of 
its  proving  more  than  sufficient  to  satisfy  the  ontstand- 
ing  demands,  and  that  with  that  view,  and  subject  to 
that  charge,  an  appropriation  and  apportionment  of  the 
reserved  fund  might  be  made  for  the  benefit  of  the  par^ 
ticular  legatees. 

The  two  petitions  were  brought  on  together,  when 
the  questi<»i  which  they  raised  was  elaborately  argued 
before  the  Lord  Chancellor. 

Mr.  PepjPf  Mr.  Bickersieii^  Mr.  Bose^  Mr.  Botqfdif 
and  Mr.  Boteler^  for  the  particular  legatees  contended, 
at  ^^eat  length,  in  fiivour  of  the  appropriation,  on  the 
ground  of  its  expediency  and  justice ;  they  also  relied  on 
certain  expressions,  which  fell  fix>m  Lord  Bldon^  when 
the  application  was  originally  discussed  before  his  Lord- 
diip.  The  only  case  cited  was  The  King  v.  Mainmar^ 
ing  (a),  in  the  Exchequer. 

The  SoUeiiar  Oeneraly  Mr.  Hamcy  Mr.  Tralove^  Mr. 
Kn^tf  and  Mr.  If/nck^  for  the  residuary  legatees,  op- 
posed the  application. 


The 

(a)  fl  Prtcr,  67.  and>  under  the  name  of  Wailv,  Attomey^Ocnertd^ 
11  PHbr,949. 
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The  Lord  Chakceilor. 

This  b  a  question  with  respect  to  the  appropriation 
of  a  fiind  under  the  will  of  the  late  Duke  of  Queens^ 
berry.    The  testator  died  in  the  month  of  December 
1810;  and  his  English  debts  amounted  to  a  veiy  in- 
considerable sum,  to  between  8000/.  and  90002.  only. 
The  legacies  given  by  his  will  amounted  to  between 
600,000/.  and  700,000/.,  and  the  funds,  in  personal  pro- 
perty, as  far  as  it  is  necessary  to  consider  it,  amounted 
to  upwards  of  1,300,000/.  in  the  3  per  eents.     If  this 
had  been  the  whole  state  of  the  personal  property,  of 
course  the  affitirs  of  the  estate  might  have  been  immedi- 
ately wound  up.    But  there  were  certain  claims  upon 
the  fund,  arising  out  of  leases  which  the  Duke  of  Qjieens-' 
berry  had  granted  of  his  Sa^h  estates, — claims  for 
compensation  preferred  by  the  Duke  of  Bticdeuch  and 
the  Earl  of  WenysSf  as  well  as  by  the  tenants  of  the 
estates.     The  leases,  it  was  supposed,  had  been  granted 
in  contravention  of  the  powers  of  the  Duke  of  QjteenS' 
berry :  and  until  those  claims  were  settled,  the  amount 
of  the  funds  that  would  be  eventually  applicable  to  the 
payment  of  the  particular  legatees  was,  of  course,  un- 
certain. 


AugmiS. 


In  the  month  of  nfune  1814  a  petition  was  presented 
to  the  late  Lord  Chancellor,  Lord  Eldon^  on  the  part 
of  the  particular  legatees,  the  prayer  of  which  was,  that 
an  estimate  might  be  taken  of  the  sums  that  were  at  that 
time  due  to  the  particular  legatees,  for  principal  and 
interest ;  that  an  apportionment  might  be  made  of  the 
funds,  and  tliat  the  sums  then  estimated  to  belong  to  the 
several  particular  legatees  might  be  carried  over  to  their 
separate  accounts,  subject  always  to  the  eventual  liabilities 
arising  out  of  the  proceedings  then  depending  in  Scot" 
land*  When  that  petition  came  on  to  be  heard,  in  the 
year  1814,  Lord  Eldoti  refused,  or  rather  declined,  to 

make 
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18S0.       make  any  order  upon  it ;  and  tbe  application  was  never 
renewed  during  the  time  his  Lordship  was  in  office. 

It  waS|  however,  suggested  at  the  bar,  and  it  appeared 
also  from  the  papers,  that  when  the  application  came 
on,  the  Lord  Chancellor  stated  that  he  considered  the 
claim  to  be  just*  Whether  or  not  such  an  expression 
did  fall  from  his  Lordship,  I  have  now  no  means  of  as- 
certaining with  accuracy.  Some  time  afterwards,  I 
think  in  the  year  ISlTj  in  consequence  of  a  reference  to 
the  Master,  it  was  ascertained,  that  the  amount  of  the 
Scotch  claims  I  have  adverted  to  would  not  exceed  the 
sum  of  565,5  7S/.  It  was  obvious,  therefore,  that  there 
would  be  a  very  large  surplus.  This  favourable  situation 
of  the  funds  encouraged  the  legatees  to  make  a  special 
application  to  Lord  Eldon  /  and  the  result  of  their  ap- 
plication was  a  declaration  of  his  Lordship's  opinion, 
that  he  might,  with  safety  to  all  parties,  and  without 
endangering  the  Scotch  claims,  direct  one  fourth  of  the 
amount  of  the  legacies  to  be  paid,  calculating  interest 
upon  them  up  to  that  time ;  and  an  order  was  accord- 
ingly made  to  that  effect. 

Afterwards,  in  the  year  1828,  a  report  was  made  by 
the  Master  that,  after  satisfying  the  Scotch  claims,  ia 
case  they  should  be  eventually  established,  there  would 
still  be  a  clear  fund,  amounting  to  between  400,000/. 
and  500,000/.,  applicable  to  the  claims  of  the  legatees. 
In  consequence  of  this  report,  an  order  was  made  for 
the  division  of  that  sum  among  the  legatees;  and  the 
distribution  was  directed  to  proceed  upon  this  principle: 
—  it  was  considered  that  the  former  payment  should  be 
applied,  in  the  first  instance,  in  satisfaction  of  the  interest, 
as  it  existed  at  that  time;  that  the  surplus  should  be 
appropriated  to  the  discharge  of  so  much  of  the  prin- 
cipal as  it  would  satisfy;  that  interest  should  next  be 

calculated 
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calculated  upon  the  remainder  pf  the  principal ;  and 
that  the  sum  which  was  now  to  be  applied  should  be 
appropriated  to  the  payment  of  the  new  interest  accrued 
on  the  undischarged  principal,  and  any  surplus  that 
might  remain  was  then  to  be  applied  in  liquidation  of  so 
much  of  the  principal  as  that  surplus  would  be  equal  to 
satisfy,  (a) 


1880. 


In  April  1827  the  Master,  in  like  manner,  again  re- 
ported that  there  was  a  clear  sum  of  360,000/.  applicable 
to  the  payment  of  the  legatees.  And  an  order  was 
thereupon  made  by  the  Vice-Chancellor,  in  the  month 
of  June  in  that  year,  directing  a  second  division  of  that 
fund  to  be  carried  into  effect  upon  similar  principles 
with  the  former. 


In  the  month  of  January  1828  another  report  wa^ 
made  by  the  Master,  stating  that  there  was  a  clear  fund 
of  226,000/.  applicable  to  the  payment  of  the  balance 
due  to  the  pecuniary  legatees.  The  balance  then  due 
for  principal  and  interest  did  not  amount  to  that  sum, 
and  the  Court  ordered  so  much  of  the  fund  to  be  distri- 
buted, according  to  the  principles  already  explained,  as 
would  be  equal  to  the  discbarge  of  the  balance.  The 
result,  therefore,  of  the  process  has  been  thb : — as  soon 
as  the  Court  ascertained  that  there  was  a  surplus  which 
might  with  perfect  security  be  resorted  to,  that  surplus  was 
directed  to  be  applied  in  discharge  of  the  existing  interest, 
and  what  remained,  after  the  discharge  of  the  existing 
interest,  was  applied  in  discharge  of  the  principal ;  and 
in  this  way  successive  payments  were  made,  whenever 

the 


(a)  This  mode  of  applying  the 
payments  made  to  the  pecuniary 
legatees  on  account  of  their  le- 
gacies was  afterwards  brought 
into  discussion  upon  exceptions 


to  the  Master's  report,  when  its 
propriety  was  confirmed  by  tlve 
judgment  of  the  Vice-Chancellor. 
2  Sim,  948. 
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1890.  the  Court  found  it  could  be  done  widi  safety,  until  die 
whole  of  the  l^ocies,  widi  interest,  were  paid  off  and 
satisfied. 

By  the  last  report  which  the  Master  has  made^  it 
appears  that  there  b  in  court  a  clear  fund  of  34S,S7(ML 
Bank  Annuities  belonging  to  the  estate  of  the  testator. 
This  fund  is  claimed  by  the  residuary  legatees.  On  the 
other  hand,  the  particular  legatees  lay  claim  either  to 
the  whole,  or  to  a  part  of  it,  according  to  the  result  of 
the  calculadon  which  they  contend  ought  to  be  made. 
They  maintain,  that  although  no  order  was  made  on  the 
petition  of  June  1814,  the  question  was  reserved  by  the 
subsequent  orders ;  because^  whenever  the  successive  ap- 
portionments of  the  fund  were  authorised,  these  were 
expressly  directed  to  be  made  without  prejudice  to  the 
question  of  appropriation.  The  terms  of  the  orders  are 
not  very  precise  in  that  respect ;  but  still  there  is  in  most 
of  them  a  reservation,  that  the  payments  shall  be  con- 
sidered as  being  made  without  prejudice  to  any  question 
existing  in  the  cause.  The  particular  legatees,  there- 
fore, contend  that  they  are  now  entitled  to  agitate  the 
same  question  as  they  intended  to  agitate  by  their  pe- 
tition of  June  1814.  And  they  say  that  their  claim  ou^t 
to  be  considered  now  as  if  the  apprc^riations  of  the  stock, 
taking  it  at  the  maiket  price  of  the  day,  had  been  then  ac- 
tually made,  and  the  amount  carried  over  to  dieir  separate 
account,  according  to  the  prayer  of  their  petition ;  that  a 
calculation  should  be  made  of  the  accumulations  there- 
upon, and  the  aggregate  sum  be  computed  upon  that 
principle;  that  the  estate  should,  on  the  other  hand, 
have  credit  for  the  payments  they  have  received,  and  that 
they,  the  particular  legatees,  should  be  paid  the  balance; 
and  the  single  question  b,  whether  upon  that  ground 
they  can  have  a  right  to  any  portion  of  this,  the  re- 
siduaiy  fund. 

Now, 
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Now,  aooording  to  the  ordinary  practice  in  adminis-  1880* 
tering  the  assets  of  a  deceased  testator,  the  Court,  in  the 
first  place,  waits  until  all  the  claims  on  the  estate  are 
settled,  and  until  the  clear  fiind  is  ascertained;  and 
then  the  particular  legatees  are  paid.  They  are  paid 
their  principal,  and  if  entitled  to  interest,  they  are  paid 
interest  at  the  rate  of  4  per  cent  up  to  that  time. 

In  this  particular  instance^  on  account  of  the  fund 
being  so  large  with  reference  to  the  claims  to  which  it 
was  subject,  the  Court  anticipated  the  payment  to  the 
l^atees ;  it  allowed  them  from  time  to  time  to  receive 
their  interest  whenever  that  could  be  paid  with  safety  | 
and  it  also  allowed  them  to  receive,  from  time  to  time,  so 
much  of  the  principal  as  could  be  paid  before  the  claims 
were  finally  settled  and  wound  up.  In  fact,  therefore, 
before  the  claims  were  finally  settled  and  wound  up, 
they  have  received  the  whole  amount  to  which  they 
would  be  entitled,  according  to  the  ordinaxy  rules  of 
the  Court.  The  question  is,  whether,  in  the  peculiar 
circnmstances  of  this  case,  the  Court  will  depart  from 
its  ordinary  rules,  for  die  purpose  of  granting  them  that 
which  they  pray  by  their  present  petition. 

Lord  Eldon  refosed  to  make  any  ord^  upon  their 
pedtion  in  1814.  He  continued  in  office  for  twelve 
years  aflerwai;ds,  and  no  attempt  was  ever  made  to  re- 
new the  application.  It  appears  to  me  that  the  conse- 
quenoe  of  acceding  to  the  implication  would  be^  that  the 
Court  would  establish  a  new  principle^  and  one  which, 
unless  it  was  laid  down  as  a  universal  rule^  would  be 
productive  of  this  inconvenience  and  injustice;  —  it 
would  be  to  give  an  election  to  a  particular  legatee. 
The  pardcuhir  legatee,  if  the  public  funds  hiqppened  to 
be  very  low,  would  apply  to  have  an  f^pn^riadon^ 
because  in  that  case  he  would  receive  more  than  the 

interest 
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18dO,  interest  which  the  Court  allows.  If,  for  example,  the 
three  per  cents,  were  at  50/.,  instead  of  receiving  4  per 
cent,  he  would,  by  the  effect  of  such  an  appropriation, 
receive  6  per  cent,  upon  his  legacy.  And  he  would  also 
have  the  benefit  of  the  chance  of  a  rise  in  the  funds.  In 
that  state  of  the  public  securities,  therefore,  he  would 
naturally  make  an  application.  If,  on  the  other  hand, 
the  funds  were  extremely  high,  as  if  the  three  per  cents, 
were  between  90/.  and  100/.,  and  it  was  likely  that  the 
aiFairs  of  the  testator  would  be  wound  up  within  a  mo- 
derate time,  he  would  hold  back,  and  allow  matters  to 
take  their  usual  course,  because  it  would  be  more  bene- 
ficial, in  that  state  of  the  funds,  to  take  the  interest  ac- 
cording to  the  ordinary  rules  of  the  Court,  at  4  per  cent 
In  the  one  case  he  would  make  an  application  to  the 
Court,  because  it  would  be  beneficial  to  him  and  disad- 
vantageous to  the  residuary  legatee ;  in  the  other  he  would 
decline  to  make  it,  beause  it  would  be  disadvantageous 
to  him  and  for  the  benefit  of  the  residuary  l^atee* 

It  appears  to  me,  therefore,  that  to  accede  in  a  parti- 
cular instance  to  the  prayer  of  a  petition  like  the  present 
would  be  unjust ;  because  it  would  be  to  give  a  right  of 
election  to  a  party  who  is  not  entitled  to  elect  It  would 
be  to  give  him  an  election  to  prefer  his  petition  to  the 
Court,  and  to  give  him  that  benefit  at  the  expense  of  the 
residuary  legatee.  The  question,  then,  appears  to  re- 
solve itself  into  this,  —  Ought  we  to  establish  that  as  a 
general  rule  ?  Is  it  a  better  rule  than  the  one  which 
the  Court  has  hitherto  followed?  I  think  it  is  not; 
for,  according  to  the  rule  which  the  Court  has  adopted, 
the  party  ultimately  receives  the  amount  of  his  legacy, 
with  interest  at  4  per  cent ;  and  all  contingencies  are 
left  to  fall  on  the  residuary  legatee  —  contingencies  dis- 
advantageous to  him  in  some  cases,  and  favourable  to 
him  in  others.     The  Court,  in  establishing  this  as  a 

general 
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general  regulation  for  its  guidance,  has  deemed  it  better  1830. 
to  give  a  fixed  sum  to  the  pecuniary  legatees,  with  a 
certain  rate  of  interest,  throwing  all  the  contingencies 
on  the  residuary  legatee,  than  to  adopt  the  opposite 
course.  That,  in  my  opinion,  is  the  best  rule.  I  see 
no  ground  to  deviate  from  it  in  the  present  instance. 
And  the  fiind  in  dispute  must,  therefore,  be  considered 
as  belonging  to  the  residuary  legatees. 


JEFFRAY  V.  M«CABE.  Atigud  19.  is. 

TN  this  case  exceptions  for  insufficiency  to  the  De-  If  the  time  for 

fendant's  answer,  and,  subsequently,  to  his  further  JjJrther*  * 
answer,  were  allowed.     On  the  second  allowance  of  the  forinsuffi- 
exceptions,  the  Plaintiff  obtained  an  order  to  amend  his  the'ofd^i^" 
bill,  and  that  the  amendments  and  exceptions  might  be  captions 
answered  together.     On  the  10th  of  February  1830,  the  gixth  order 

Defendant  put  in  his  answer  to  the  amended  bill,  and  .^^  expired, 

*^  ...  It  cannot 

his  second  further  answer  to  the  original  bill.     On  the  afterwards 

25th  of  February  exceptions  were  taken  to  that  answer  refciSn  ^th*^ 
for  impertinence :  on  the  8th  of  March  it  was  reported  answer  for 
impertinent,  and  an  order  to  expunge  the  impertinent  "?^SSp°iUs 

matter  was  obtained  on  the  12th  of  the  same  month,  too  late  to 

except  to  an 
but  the  Plaintiff  did  not  get  the  impertinence  expunged  answer  for 

till  the  Sd  of  May  following.     On  the  15th  of  May  an  |^^^f*.^ 

order  was  made  upon  a  petition  as  of  course  at  the  has  expired. 

Rolls,  referring  back  the  answer  for  insufficiency  on  the  ac^rdin   t* 

old  exceptions.  the  new 

orders,  the 
answer  is  to 
Sir  Edward  Sugden  and  Mr.  Lynch  now  moved  that  ^  deemed 

the  order  made  at  the  Rolls  might  be  discharged  for 

irregularity.     By  the  sixth  of  the  new  orders,  which 

they  contended  was  imperative,  no  second  reference  far 

insuffi- 
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18S0.  insuflSciency  upon  the  old  exceptions  was  to  be  allowed, 
unless  made  within  a  fortnight  after  the  filing  of  the 
further  answer.  The  insufficiency  and  the  impertineDoe 
of  an  answer  were  distinct  questions,  and  there  was  no 
reason  why  exceptions  on  the  former  ground  might 
not  be  filed  pending  a  reference  of  exceptions  on  the 
latter.  Even  the  reference  for  impertinence  was  not 
obtained  till  after  the  fortnight  had  elapsed.  The  op- 
portunity for  referring  the  further  answer  upon  the  old 
exceptions  was  therefore  gone ;  and  if  a  successful  re- 
ference for  impertinence  were  permitted  to  revive  it,  the 
object  of  the  sixth  order  would  be  entirely  defeated. 

Mr.  PepySj  contra^  insisted  that  till  the  Sd  of  May^ 
when  the  impertinence  was  expunged,  there  was  in  fiict 
no  answer  on  the  file.  According  to  the  old  practice,  a 
reference  could  not  be  had  for  insufficiency  pending  a 
reference  for  impertinence;  Z^er  v.  Z>^er(a);  and  the 
sixth  order  did  not  attempt  to  introduce  any  alteration 
in  that  respect  From  Kitvmorthy  v.  AIlen{b)  it  was 
dear,  that  the  period  within  which  a  reference  for  im- 
pertinence might  be  made  was  not  limited ;  and  till  the 
result  of  such  a  reference  was  known,  it  was  impossible 
to  say  whether  there  was  an  answer  or  not^  or  of  what 
.  it  consisted:  nor  was  the  rule  at  all  varied  by  the 
elevoith  of  the  New  Orders. 


Aug^  IS.        The  Lord  Ch/ikcellor. 

The  order  obtained  at  the  Rolls  on  the  15th  of  May 
last  must  be  discharged  for  irr^ularity,  with  costs. 
After  the  expiration  of  the  fourteen  days,  it  was  too  late 

for 

(«)  1  Mer,  1.  and  the  cases  in         {h)  I  Bro.  C  C.  400. 
the  note. 
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for  the  Plaintiff  to  object  to  the  answer  for  imperti«        18S0. 
nence,  as  at  the  expiration  of  that  time  the  answer  b|  by 
the  terms  of  the  sixth  order,  to  be  deemed  suflScient 


OSBOURN  V.  FALLOWS.  j^ ,,,  „. 

rilHE  Plaintiff's  grandfather  having  conveyed  certain  To  a  bill  for 

messuages  of  which  he  was  seised  in  fee  to  one  Sf*  f  *™'^rt- 

Cotterell  for  a  long  term  of  years,  to  secure  the  repay-  gage  term  aU 

ment  of  100/.  with  interest,  the  term  was  afterwards  as-  q^^muia- 

signed,  in  1762,  to  Joseph  Fallows,  who  at  the  same  time  terestedin  the 

made  a  furt^ier  advance  of  60/.  on  the  security  of  the  term,  as  re^ 

mortgage,  and,  under  an  arrangement  with  the  mort-  nd^ary  lega- 

1  mi      •  «•   V       »    tees  under  the 

gagor,  was  let  mto  possession.     The  mterest  of  Joseph  mortgagee's 

Fallows  in  the  term  subsequently  devolved  upon  his  ffrand-  ^^^'  *^ 

^     ,    •'  .      .  necessary 

son  John  Fallows,  who  continued  during  his  lifetime  in  parties;  al- 
poss^ion  of  the  premises,  and  died  in  the  year  1803.  J^'^jSSlii 
By  his  will  John  Fallows  gave,  devised,  and  bequeathed  and  the  pro- 
the  mortgaged  premises,  together  with  all  his  other  real  ^^^altbouah 
and  personal  estate,  to  four  trustees  (two  of  whom  he  ^®  trustees 
also  named  executors),  their  heirs,  executors,  adminis-  giye  a  dis- 
trators,  and  assigns,  upon  trust,  afler  payment  of  certain  ^J3*^J^ 
legacies,  to  sell  and  convert  the  same  into  money,  ao* 
cording  to  their  discretion,  when  his  youngest  son  should 
attain  twenty-one,  and  to  apply  and  distribute  the  pro* 
duce  among  the  testator's  twelve  children,  and  a  grand- 
child nominatinij  in  manner  therein  mentioned,  with 
benefit  of  survivorship  and  accruer,  if  any  of  them 
should  die  under  age ;  and  he  directed  the  receipt  of  his 
trustees  to  be  a  sufficient  discharge  to  purchasers.    The 
bill  was  filed  against  the  surviving  trustees  and  the  per- 

S  C  sonal 


OSBOUKM 
V, 

Fallows. 
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1830«        sonal  representatives  of  John  Falk/wSf  for  a  redemptioD 
of  the  mortgage. 

At  the  bearing  it  was  objected  by  the  Defendiant's 
counsel,  that  the  cestuis  que  trust  under  the  will  of  Join 
Fallows^  and  those  claiming  under  them,  were  not  made 
parties ;  and  the  Vice-Chancellor  (Sir  <7.  Leach)  having 
allowed  the  objection,  and  directed  the  cause  to  stand 
over,  with  liberty  to  the  Plaintiff  within  a  month  to 
amend  his  bill  by  adding  parties,  an  appeal  was  brought 
from  that  order. 

Mr.  1Vrm/y  for  the  Plaintiff,  submitted,  that  inasmuch 
as  the  trustees  were  competent  to  give  discharges  to 
purchasers,  and  had,  by  the  will,  the  absolute  dominion 
over  the  property,  it  was  not  necessary  to  make  the 
cestuis  que  trust  parties :  their  interests  would  be  su£S- 
ciently  protected  by  the  trustees.  There  was  no  im- 
perative rule  which  prevented  the  Court  from  exercising 
a  reasonable  discretion  on  the  subject;  Yates  v.  Ham" 
bljf  {a\  the  principles  of  which  were  recently  approved 
by  the  Lord  Chancellor  of  Ireland^  Sir  ^.  Hartj  in 
Bifield  V.  Taylor  (i).  The  property  here  was  so  small, 
and  the  persons  beneficially  interested  under  the  will 
were  so  numerous,  (for  some  of  them  had  died  leaving 
issue,  after  their  shares  had  vested,)  that  to  insist  upon 
bringing  them  all  before  the  Court  would  be  tanta- 
mount to  a  denial  of  justice,  as  the  costs  would  fiir 
exceed  the  value  of  the  surplus. 

Mr.  Trestcfocy  contrdy  relied  upon  Calverley  v.  Phelp  {c) ; 
and  he  also  contended,  that  an  appeal  against  an  order 
directing  a  cause  to  stand  over  for  want  of  parties,  with 

liberty 

(a)  '2  Atk.  237.  (c)  6  Mad.  229.     See  Adam 

{Jf)  1  Beatiie,  91.  y.  St.  Leger^  1  Ba.  4r  Be.  181. 
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liberty  to  amend,  could  not  be  entertained.  Such  an 
order  was  always  made  by  consent  The  Plaintiff  ought 
to  have  let  his  bill  be  dismissed,  and  have  thereupon 
appealed  :  Beresford  v.  Adair,  {a) 


745 
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Fallows. 


TTie  Lord  Chancellor. 

I  think  there  is  not  sufficient  in  this  case  to  justify 
me  in  rescinding  the  order  of  the  Vice-Chancellor..  The 
case  of  Yates  v.  Hambly  {b)  does  not,  in  my  opinion^  sup- 
port the  application.  Lord  Hardwicke  said  m  that  case, 
that  ^'  where  a  mortgagee,  who  has  a  plain  redeemable 
interest,  makes  several  conveyances  upon  trust  in  order  to 
entangle  the  affair,  and  to  render  it  difficult  for  a  mort- 
gagor or  his  representatives  to  redeem,  there  it  is  not 
necessary  that  the  plaintiff  should  trace  out  all  the  per- 
sons who  have  an  interest  in  such  trust,  to  make  them 
parties."  In  the  present  case  there  does  not  appear  to 
have  been  any  such  intention.  The  testator  directs  the 
property  to  be  sold,  and  the  produce  to  be  apportioned 
among  his  children,  and  one  grandchild.  They  happen 
to  be  thirteen  in  number,  but  it  does  not  appear  to  me 
that  that  is  a  sufficient  ground  for  departing  from  the 
usual  rule.  And  I  consider  it  necessary  in  this  case 
that  the  parties  entitled  under  the  will  should  be  made 
Defendants  to  the  suit,  as  provided  by  the  order  of  the 
Vice-Chancellor. 


Auguit  18. 


(a)  2Coyr,156. 


{b)  8  Alk.  237. 


SC  2 
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Jugutte.  PREBBLE  v.  BOGHURST. 

Under  an         T  N  this  cause  an  award,  which  was  subsequently  tamed 

Bw&rd  in  b  I 

cause,  which  '"^^  ^"  order  of  court,  provided  that  the  petitioner's 

award  was        costs  should  be  paid  out  of  the  assets  in  the  hands  of  the 

BfLcrw&rus 

made  an  order  Defendants,  the  executors  in  the  pleadings  mentioned ; 

of  Court,  the  ^^^  ^  reference  was  then  made,  directincc  that  those 
costs  of  cer-  ^ 

tain  parties  costs  should  be  taxed,  and  that  the  executors  should  be 
to^te  tMtS^^  at  liberty  to  pay  them,  when  taxed,  to  Mr.  Robins^  the 
and  paid  to      person  who  had  acted  as  solicitor  for  the  petitioners 

the  fund:  a      throughout  the  progress  of  the  suit. 

part  of  those 
costs  was  in- 
curred in  pro-       Robins^s  bill  of  costs  amounted  to  upwards  of  1200/.; 

**^*"8«  a  portion  of  which  had  been  incurred  in  the  proceed- 

upon  a  case  *  ^  ^    ^ 

sent  to  law;  ings  upon  a  case  sent  to  law  for  the  opinion  of  the 
were  caiTied  *  Co"^^  ®f  Common  Pleas,  upon  a  question  arising  in  the 
in  for  taxation  Chancery  suit;  the  rest  consisted  of  his  ordinary  costs 
covered  that     ^^^  charges  as  a  solicitor,  and  of  fees  and  disburse- 

the  person        ments  to  the  clerk  in  court,  whom  he  employed  on  behalf 

who  bad  acted  . 

as  their  soli-     of  his  clients.  When  those  bills  of  costs,  intituled  in  the 

citor  through-  ^ause,  were  carried  into  the  office  for  taxation,  it  was 

out  the  suit,  ^  ,  ' 

and  who  had    there  discovered  and  objected,  that  although  Robins  was 

p^Tin  fVn?"  ^  regularly  admitted  attorney  at  law,  he  was  not  then, 
was  not  a  so-  and  never  had  been,  a  solicitor  of  the  Court  of  Chan- 
attorney  only;  ^^U »  ^"^  ^^®  Master,  upon  that  ground,  disallowed  the 

the  Master       whole  of  the  bills,  with  the  exception  of  the  sums  paid 

thereupon  dis-        ,  .      i     i    • 

allowed  all  the  to  his  clerk  m  court. 

items  in  the 

bills  except 

didbursements       The  petitioners   set  forth   these  facts,   and  fiirther 

court!  and  hi"  Stated,  that  before  the  award  was  made  an  order  of 
taxation  was  court,  they  had  satisfied  the  full  amount  of  Mr.  Robinis 
appeal.  ^^^ '  ^"^  that  after  the  reference  for  taxation,  but  pre- 

viously to  the  Master's  certificate,  that  gentleman  had 

been 


Pjuublk 
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been  duly  admitted  a  solicitor ;  and  they  prayed  that  the        1830. 

Master  might  be  directed  to  review  his  taxation,  and 

might  tax  all  the  said  bills  of  costs  pursuant  to  the 

award  and  the  orders  consequential  thereupon.  Boghubbt, 

The  petition  having  been  dismissed  in  the  court  be- 
low (a),  it  was  brought  by  appeal  before  the  Lord 
Chancellor. 

Mr.  Harne  and  Mr.  Wakefield^  in  support  of  the  peti- 
tion, contended,  that  though  the  arbitration  grew  out  of 
a  suit,  inasmuch  as  it  took  place  under  an  order  of 
Court  made  in  a  cause,  it  was  not  in  itself  a  proceeding 
in  the  Court  of  Chancery.  It  was  the  decision  of  the 
arbitrator,  and  not  the  decree  of  the  Court,  under  which 
the  petitioners  were  entitled  to  be  paid  their  costs ;  and 
these  became  by  the  award  a  debt  personally  due  to  the 
parties.  The  right  to  costs  was  a  right  which  be- 
longed not  to  the  solicitor,  but  to  the  party ;  and  no 
other  person  could  legally  receive  them,  unless  autho- 
rised by  a  power  of  attorney  so  to  do.  Reeder  ▼. 
Bloom,  {b)  To  the. extent,  at  least,  of  the  costs  incurred 
in  proceedings  before  the  arbitrator,  (which  any  per- 
son, whether  a  solicitor  or  not,  was  competent  to  con- 
duct,) the  claim  of  the  petitioners,  against  whom  Robins 
might  have  recovered  such  costs  by  action,  ought  cer- 
tainly to  be  allowed ;  and  as  Robins  was  an  attorney  at 
law,  his  charges  relative  to  the  case  in  the  Common 
Pleas  fell  within  the  same  principle. 

The  SoliciioT'Ceneral  and  Mr.  Roupett^  contra^ 


The  Lord  Chancellor  dismissed  the  appeal,  (c)  2fo9.  as. 

(a)  s  Sim.  S46.  (c)  See    the   two   followiqg 

(b)  9Mingk.9.  cases. 

8  C  9 
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RtiLw.  COATES  V.  HAWKYARD. 

1831. 

July2S.  XT  appeared  by  the  petition  of  the  Plaintiffs,  whicli 

After  the  was  verified  by  afBdavits.  that  a  person  of  the  name 

c<Mt8  bad  been  ^^  Gibbon^  who  represented  himself  to  be  a  solicitor, 

taxed  and  had  advised  and  induced  the  petitioners  to  institute  a 

dbcovered  ^^^^  ^^^  ^^^  purpose  of  taking  the  accounts  of  a  testator^s 

that  their         estate,  and  havinjr  the  trusts  of  his  will  declared  and 

agent  m  the  ... 

cause  had        carried  into  execution ;  that  they  accordingly  filed  their 

"5^7,*^®°       bill  in  this  Court,  and  employed  Gibbon  as  their  solicitor 
admitted  as  a  '  . 

solicitor;  and  to  act  on  their  behalf  in  the  conduct  of  the  cause;  that 

Siercupon'"*  by  the  decree   on   further  directions  the  costs  of  all 

made,  that  the  parties  were  directed  to  be  taxed  as  between  solicitor 

review  his  and  client,  and  paid  out  of  the  fund  in  the  hands  of  the 

taxation, and    receiver;   and  that  under  that  order  Gibbon*^  bill  of 

disallow  all 

such  items  as    costs  against  the  Plaintiffs,  having  been  taxed  at  the 

did^not  consirt  ^^^  of  527 In  was  paid  by  the  receiver  accordingly. 

the  clerk  in 

^JlJto'hSiSg      The  petitioners  stated  that  after  Gibbon's  bill  had 

them  re-  been  thus  paid,  they  had  discovered,  as  the  fact  was, 

that  Gibbon  was  not  then  and  never  had  been  a  solicitor 
of  the  Court ;  that  in  his  bill  of  costs  he  had  charged 
and  been  allowed  various  sums,  which  the  Master  would 
Hot  have  allowed  had  the  fact  been  then  known  that 
Gibbon  was  not  a  solicitor :  and  they  prayed  it  might 
be  referred  back  to  the  Master  to  review  his  taxation, 
with  directions  to  disallow  such  charges  in  the  bill  as  a 
person  not  being  a  solicitor  was  not  entitled  to  daim ; 
and  that  Gibbon  might  be  thereupon  ordered  to  refund 
so  much  as  upon  such  review  should  be  disallowed. 

It  appeared  by  GibbofCs  affidavit  in  reply  tba^  though 
not  a  solicitor  in  this  Court,  he  was  an  attorney  at  law, 
.and  a  master  extraordinary  in  chancery. 

Mr. 
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Mn  Bidcenteth  and  Mr.  Teed,  for  the  Plaintiffs,  sup-        1831. 
ported  the  application. 

Mr.  Cooper^  for  Gibbon,  opposed  it. 

The  Master  (^the  Rolls  made  the  following  order :  — 
<<  It  appearing  that  the  costs  were  taxed  on  the  8U)i* 
-position  that  Mr.  Gibbon  was  a  solicitor,  and  it  being 
admitted  that  he  was  not  a  solicitor^  let  the  Master 
review  his  report  with  reference  to  that  fact :  let  Mr. 
Gibbon  refund  to  the  receiver  what,  if  any  thing,  shall  be 
disallowed  upon  such  review,  and  let  him  pay  the  costs 
of  this  application.*' 


The  Master,  on  reviewing  his  taxation,  allowed  all 
the  costs  which  Gibbon  claimed  in  respect  of  disburse* 
ments  actually  made  by  him  in  the  conduct  of  the  suit. 
The  Plaintiffs  thereupon  presented  another  petition, 
praying  that  it  might  be  referred  back  to  the  Master,  to 
review  his  report,  and  that  he  might  be  directed  to  dis- 
allow all  the  items  in  the  bills,  with  the  exception  of 
those  charged  on  account  of  fees  and  disbursements 
paid  by  him  to  the  clerk  in  court  who  had  been  con- 
cerned for  the  Plaintiffs  in  the  cause. 

7^  Master  of  the  Rolls  made  an  order  accord-        isss. 
ingly.  Jamuuy  is. 


«  C  4 
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Juii,  29.  SUMNER  V.  RIDGWAY. 

It  appearing,  f\^  ^^  petition  of  the  DefendantSy  Massey  and  his 
en^  to  tax  an  ^^^  wiie^  stating  that  they  had  employed  T.LitiUr^tL 
agent's  bill  of  solicitor  of  the  court,  to  conduct  this,  as  well  as  other 
Cbanceiy         suits  and  matters  on  their  behalf;   and  that,  in  the 

mit,  that  he  course  of  such  employment,  considerable  costs  had  been 
oerer  bad  ^    ^         ^ 

been  a  soli-  incurred,  for  the  recovery  of  which  Littler  had  brought 
cotvL^dM^  an  action  against  them ;  the  usual  order  was  made,  re* 
Master  was  ferring  it  to  the  Master  to  tax  Ldttlet's  bill  of  costs,  and 
disallow  all  ^^  lefgsX  proceedings  were  ordered  to  be  stayed  in  the 
the  Items,  ex-  meantime,  the  petitioners  submitting  to  pay  what  should 
diSnirsemenu  be  found  due  on  such  taxation.      Another  order  was 

inade  to  his  afterwards  obtained  by  LitOer^  directing  that  his  costs 
deriK  ui  court.  .       ^  ® 

at  law,  up  to  the  time  when  he  was  served  with  the  order 

of  reference,  should  be  taxed  and  paid  to  him. 

It  was  subsequently  discovered,  that  although  LdtUer 
was  an  attorney  at  law,  he  had  never  been  admitted  a 
solicitor  in  the  Court  of  Chancery ;  and  as  all  the  items 
in  his  bill  related  to  costs  and  charges  incurred  in  pro- 
ceedings in  Chancery,  an  objection  was  taken,  in  the 
course  of  the  taxation  before  the  Master,  against  allowing 
any  of  those  items,  except  such  as  consisted  of  fees  and 
disbursements  which  had  been  paid  by  him  to  the  cleric 
in  court  employed  for  the  Defendants.  The  Master, 
however,  over-ruled  the  objection,  and  certified  that  he 
had  taxed  Littlet's  bill  of  costs,  which  amounted  to 
B4L  IBs.  Sd^  at  the  sum  of  51iL  125.  8^. 

Against  this  certificate  a  petition  was  presented,  pray- 
ing that  the  Master  might  be  directed  to  review  his 
report,  and  to  disallow  all  the  charges  in  the  bill  excepi 

such 
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such  as  were  made  in  respect  of  fees  and  disbursements        18S1. 


advanced  on  account  of  the  Defendants  to  their  clerk  in 


SUMMUI 


court:  and  the  Master  of  the  Rolls,  after  hearing  coun-  v. 

sel,  made  an  order  accordingly.  ^^^^' 

From  this  order  Littler  appealed  to  the  Lord  Chan- 
cellor. 


Mr.  Pepys  and  Mr.  Spence  for  the  appeal. 

Mr.  Sharpe^  in  support  of  the  order,  referred  to  Coates 
▼.  Hawhfard  {a\  and  Prebble  v.  Boghurst  (6),  as  decisive 
of  the  question. 

The  Lord  Chancellor  *  affirmed  his  Honor's  order. 

(a)  Ant>,  p.  746.  (6)  Ant>^  p.  744. 

*  Lord  Brougham, 
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Ji«e  11.  BINGHAM  V.  WOODGATE. 

^T^HE  exceptions  in  this  cause  (reported  dnt^,  p.  32.) 
came  on  to  be  heard  before  Lord  Brougham^  Chan- 
cellor, and  were  argued  at  considerable  length  by  Sir 
Edward  Sugdefiy  Mr.  PepySf  and  Mr.  Stuart^  in  support 
of  the  exceptions,  and  by  the  Solicitor-General  (Sir  W. 
Home)  and  Mr.  Preston^  for  the  respondents.  In  the 
course  of  the  d'lscussion,  it  was  admitted  on  both  sides, 
that  the  statement  in  the  note,  p.  32.  anii^  was  applicable 
not  to  one  only,  but  to  all  of  the  conveyances  of  the 
customary  tenements  in  question.  In  addition  to  the 
cases  cited  in  the  court  below,  reference  was  made  to 
Hunt  ▼.  Bume{a\  and  Hughs  v.  Harrys,  (fi) 

At  the  close  of  Mr.  PrestofCs  argument,  the  Lord 
Chancellor  intimated  that  his  own  opinion  leant  strongly 
in  favour  of  the  exceptions;  and  he  said,  that  if  he  were 
called  upon  to  determine  the  point  at  once  and  without 
assistance,  he  should  feel  obliged  to  come  to  a  difierent 
conclusion  from  tliat  of  the  Master  of  the  Rolls.  As  the 
question,  however,  was  one  of  some  nicety  and  import- 
ance, instead  of  deciding  it  himself  he  wonld  give  the 
vendor  the  option  of  a  case  at  law,  if  he  felt  disposed  to 
carry  the  matter  farther.  And  the  respondent  having 
by  his  counsel,  accepted  the  olfer,  his  Lordship  accord- 
ingly directed  a  case  to  be  stated  for  the  opinion  of  the 
Court  of  King's  Bench. 

(a)  I  iSbft.  57.  (b)  Cro.  CL  939. 
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ATTORNEY-GENERAL  v.  PEMBROKE     irov.9.\a. 

HALL. 

TN  this  case  (which  is  reported  in  the  court  below^  in 
"^  S  Sim.4f  Sfu.  441.)  ap  appeal  was  brought  from  that 
part  of  the  Vice-Chancellor's  decree  which  declared  the 
Defendants  to  be  entitled  to  the  surplus  rents  and  profits 
of  Palmer* $  Fields  for  their  own  use. 

The  Sclidior-Generaly  Mr.  Pemberton^  and  Mr.  W, 
Brougham^  for  the  appellants. 

Mr.  Home  and  Mr.  Simphinson^  for  the  College. 


The  Lord  Chancellor  affirmed  the  judgment  of  his         1830. 
Honor.  •^■^  * 
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Rolls. 

July  37. 

Auguti  S. 

Personal  pro- 
perty, not 
bel 


ROBERTS  V.  WALKER. 

OARAH  WHITE^  by  her  will,  dated  the  81st  of 
Maif   1822,  gave  various  legacies,  and   devised  a 
<<  copyhold  tenement  to  Hannah  Dean  for  her  life^  and 
subject  to  the  bequests  and  devises  thereinbefore  con- 


to  transport- 
ation, at  the 
time  of  his 
conviction, 
but  accru- 
ing due  to 
him  after- 
wards, before 
his  term  of 


longing  to 
a  felon,  con- 
victed of  sim-   tained,  so  far  as  the  same  extended,"  she  gave  and 

wV^^nced  bequeathed  unto  Thomas  Walker  and  Thomas  Gotdd^  their 

heirs,  executors,  administrators,   and  assigns,   certain 

freehold  and  copyhold  messuages  therein  particularly 

described ;  ^^  also  all  that  her  leasehold  messuage  or 

dwelling-house,  with  the  appurtenances,  situate  in  Canal 

Street  in   Wolverhampton^  &c. ;    also  all  her  household 

goods,  furniture,  plate,  linen,  bedding,  and  other  house- 

is  forfeited  shares  iu  the  Birmingham  New  Brass  Company,  ten 
Where  a  '  shares  in  the  Birmingham  Mining  Copper  Company, 
ten  shares  in  the  Birmingham  and  Worcester  Canal,  stock 
of  copper  and  brass,  monies  out  on  mortgages,  bonds, 
notes  of  hand,  and  other  securities,  and  the  securities  on 
which  the  same  were  invested,  ready  monies,  book  debts, 
and  all  and  singular  other  her  real  and  personal  estates 
whatsoever  and  wheresoever  that  she  should  die  pos- 

p'ayment  of  sessed  o^  interested  in,  or  in  any  wise  entitled  to ;  and 
*  ^^"^'^?^  ^^^  ^^  ^^^  singular  the  messuages,  lands,  tenements,  and 
hereditaments  whatsoever,  which  at  the  time  of  her  de- 
cease should  be  vested  in  her  either  in  fee  or  during  any 
life  or  lives,  or  for  any  term  or  number  of  years  or  other- 
wise^ by  way  of  mortgage,  for  securing  any  sum  or  sums 
of  money,  to  hold  the  same  messuage^  lands,  heredita- 
ments, 


testator 
creates  a 
mixed  and 
seneral  fund 
from  real  and 
personal 
estate,  and 
directs  that 
fund  to  be 
applied  in 


aes, 

and  the  per- 
sonal estate 
must  contri- 
bute, in  pro- 
portion to 
their  relative 
amounts,  to 
the  payment 
of  the  debts 
and  legacies : 


and  if  some  of  the  legacies  fail  bv  lapse  or  otherwise,  that  port  of  the  fund  which 

ppucable  to  tn<  _ 

as  it  is  composed  of  real  estate,  to  the  heir,  and,  as  far  as'  it  it  composed  of  per- 


would  have  been  applicable  to  those  purposes,  being  undisposed  of,  belong  as  far 
as  it  is  composed  of  real  estate 
sonal  estate^  to  the  next  of  kin. 
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mentSy  real  and  personal  estates^  and  all  other  the  pre- 
mises thereinbefore  mentioned  (subject  as  therein  afore- 
said) unto  and  to  the  use  of  them  the  said  Thomca 
Walker  and  Thovnas  Goiddf  their  heirs,  executors,  ad- 
ministrators, and  assigns  respectively,  for,  during,  and 
to  the  full  extent  of  her  estate,  right,  title,  and  interest 
therein  and  thereto,  according  to  the  nature,  quantity, 
and  quality  thereof  respectively,  upon  ttust,  as  soon  as 
conveniently  might  be  after  her  decease  (and  subject  to 
the  said  devise  for  the  life  of  the  said  Hannah  Dean)^  to 
make  sale  and  dispose  of,  either  by  public  auction  or 
private  contract,  and  in  such  lots  as  to  them  or  him 
should  seem  meet,  all  her  freehold,  copyhold,  and  lease- 
hold messuages,  lands,  seat  or  pew,  hereditaments,  and 
premises,  and  all  other  her  real  estate,  for  such  price  or 
prices  in  money  as  they  or  he  should  deem  sufficient ; 
and  also  to  sell,  dispose  of,  collect,  get  in,  and  convert 
into  money  all  and  singular  her  said  personal  estate 
bequeathed  to  them  as  aforesaid,  as  soon  as  conveniently 
might  be   after  her  decease:    and  as   to   the  monies 
arising  from  such  sale  and  conversion  of  her  said  real 
and  personal  estates,  and  as  to  the  rents  and  profits  of 
her  said  real  estates,  until  the  same  should  be  sold,  upon 
trust,  in  the  first  place,  to  pay,  satisfy,  and  discharge  all 
her  just  debts,  funeral   expences,   and   all   the   costs, 
charges,  and   expences  which   her   said   trustees   and 
executors  should  be  put  unto  in  proving,  fulfilling,  and 
carrying  into  execution  the  trusts  and  purposes  of  her 
said  vi'\%  and  in  the  next  place,  to  pay   the  several 
legacies  therein   mentioned   unto   the  several  persons 
thereinafter   named  to  whom  she  thereby  bequeathed 
the  same ;  all  which  said  legacies ''  she  directed  should 
respectively  be  paid  at  or  calculated  from  the  expir- 
ation  of  twelve   calendar   months   after  her  decease, 
or  so  soon  afterwards  as   there  should  be  funds  ap- 
plicable thereto,  with  lawful  interest  for  any  time  which 

should 
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should  elapse  from  the  said  expiration  of  twelve 
calendar  months:  and  she  directed  that  her  said 
trustees,  or  the  survivor  of  them,  his  executors,  ad- 
ministrators, and  assigns,  should,  by  and  out  of  the  said 
trust  monies,  pay  and  apply  such  sum  and  sums  of 
money  as  should  be  sufficient  to  pay  all  and  every 
legacy  duty  and  duties  payable  to  government  in  respect 
of  all  the  said  s^eral  bequests  payable  out  of  the  said 
trust  monies,  so  that  the  said  legatees  respectively  might 
have  and  enjoy  the  same  bequests  entire  and  without 
any  deduction  or  abatement  whatsoever  in  respect  of 
legacy  duty :  and  she  also  directed  that,  in  case  any  of 
her  said  legatees  should  be  then  dead,  or  should  die  in 
her  lifetime,  having  left  children  or  a  child,  such  chil- 
dren or  child  should  have  and  take  the  legacy  thereby 
given  to  their,  his,  or  her  parent  or  parents  respectively, 
in  equal  proportions,  if  more  than  one:  and  as  to  all 
the  residue  of  the  said  trust  monies,  she  directed  her 
said  trustees  and  the  survivor,  his  executors,  adminis* 
trators,  or  assigns,  to  pay  and  apply  the  same  to  and 
for  the  benefit  of  such  person  or  persons,  in  such  parts, 
shares  and  proportions,  manner  and  form,  at  such 
time  or  times  as  she  should,  by  any  codicil  or  codicils  to 
her  said  last  will  and  testament,  give  and  bequeath, 
direct  or  appoint,  of  and  concerning  the  same,  she  not 
having  then  yet  made  up  her  mind  in  what  manner 
she  should  dispose  of  such  residue. 


The  testatrix  died  in  Jtiy  1822,  without  having  made 
any  codicil,  or  any  further  disposition  of  her  real  or  per- 
sonal estate. 


JVilliam  Turtan  IVhite  was  one  of  her  next  of  kin 
living  at  the  time  of  her  decease.  In  March  1818, 
having  been  convicted  of  simple  larceny  at  the  Wannck 
assizes,  he  received  sentence  of  transportation  for  fourteen 

years. 
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years,  but  judgment  of  death  was  not  recorded  against* 
him ;  and,  in  pursuance  of  his  sentence^  be  had  been 
sent  to  New  South  fValeSj  where  he  still  was. 

There  were  two  questions  in  the  cause : 

I.  Whether  William  Turton  Whiles  share  of  the 
personal  effects  of  the  testatrix  was  forfeited  to  the 
crown. 


755 


188a 

R0BEAT8 

V, 

Walkeb. 


II.  Whether  the  debts  and  legacies  of  the  testatrix 
were  to  be  satisfied  out  of  her  personalty,  as  far  as  it 
would  extend,  in  exoneration  of  the  real  estate,  and  for 
the  benefit  of  the  heir ;  or,  whether  they  were  to  be 
borne  by  the  real  and  personal  estates  proportionally. 

Mr.  Wraj/^  for  the  Crown,  on  the  first  point. 

In  Fojclei/s  case  (a).  Lord  Coke  says,  ^^  At  common 
law  the  goods  of  a  clerk,  convict  by  verdict  or  confes- 
sion, were  forfeited  to  the  king,  not  only  all  which  he 
had  at  the  time  of  the  conviction,  but  all  the  goods 
Hohich  he  got  afterwards^  until  he  had  made  his  pur^ 
gation  or  gotten  his  pardon^  &c.  And  in  case  when  he 
could  not  make  his  purgation,  or  in  case  when  he  could 
make  purgation,  till  purgation  made^  he  remained  a 
person  disabled  to  take  goods  to  his  awn  use;  and, 
therefore,  question  hath  been  made  upon  the  statute  of 
lBEliz.c.1*^  by  which  it  is  enacted,  that,  after  clergy 
allowed,  and  burning  in  the  hand,  the  prisoner  shall  be 
presently  enlarged  and  delivered  out  of  prison :  if  one 
after  the  statute  is  convicted  of  felony,  and  has  his 
clergy,  and  is  burnt  in  the  hand,  and  afterwards  ac- 
quires goods,  he  shall  forfeit  his  goods  which  he 
acquires  after,  till  he  obtains  his  pardon ;  for  now  he 

cannot 

{a)  BRep.UO, 
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cannot  make  purgation,  and  peradventure  the  cause  or 
offence  was  such,  tbat  he  could  not  make  purgation. 
And  {Pasch.  41  Eliz.)  this  doubt  was  resolved ;  for  in 
action  on  the  case  on  trover,  brought  of  certain  goods 
by  Hesdorij  as  adminbtrator  of  Biddleson^  against  Mas- 
tersorif  the  defendant  pleaded,  that  before  the  trover, 
the  intestate  was  convicted  of  felony,  and  burnt  in  the 
hand,  and  afterwards  acquired  the  said  goods,  on  whidi 
the  plaintiff*  demurred  in  law ;  and  it  was  adjudged  for 
the  plaintiff^,  forasmuch  as  the  statute  has  taken  away  the 
ordinary  means  and  power  from  him  who  might  make 
purgation,  which  was  the  ordinary  means  to  make  him 
capable  of  goods  to  his  own  use ;  and  as  to  him  who 
cannot  make  his  purgation,  forasmuch  as  by  the  said  act 
it  was  enacted,  that  he  shall  be  presently  enlarged  and 
delivered,  which  is  in  lieu  of  a  pardon  by  good  con- 
struction, the  same  act  has  made  him  as  capable  in  both 
cases  to  purchase  goods  to  all  purposes,  as  if  he  had 
made  his  purgation  in  the  one  case  or  obtained  his  par- 
don in  the  other."     It  is,  therefore,  clear  that  a  person 
convicted  of  clergyable  felony  forfeited  not  only  all  the 
chattels  which  he  had  at  the  time  of  his  conviction,  but 
all   such  as  he  might  acquire  between  conviction  and 
the  complete  satisfaction  of  the  law,  either  by  his  being 
burnt  in  the  hand,  or  by  his  having  obtained  a  pardon. 
The  4  G.  1.  c.  11.  and  6  G.  1.  c.  23.  substituted  trans- 
portation for  burning  in  the  hand ;  and  provided,  that 
where  an  offender  had  served  the  term  for  which  he  was 
transported,  such  service  should  have  the  effect  of  a 
pardon ;  consequently,  a  person  convicted  of  a  clergy- 
able felony  and  sentenced  to  transportation,  continues 
incapable  of  acquiring  property  for  his  own  benefit,  until 
he  has  obtained  a  pardon  or  has  completed  tlie  term  of 
his  transportation.      Rex  v.   Burridge{a)y    Tombes  v. 

Ethrington^ 

\fl)  5  P.  Wvu.  46S. 
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Ethrington  [a\  Blachton^s  Commentaries.  (5)  In  JStil* 
Itxk  V.  Dodds  [e\  it  was  held^  that  a  person  convicted 
of  felonjy  upon  whom  judgment  of  death  had  been  pro* 
Douncedy  but  whose  sentence  had  been  commuted  into 
transportation,  was  not  restored  to  his  civil  rights  till 
after  the  expiration  of  tlie  term  for  which  he  had  been 
ordered  to  be  transported,  and  that  all  personal  pro- 
perty accruing  to  him  either  before  or  after  conviction 
became  vested  in  the  crown.  The  5  G.  4«  &  9^.  j;  26. 
enables  felons,  who  have  received  from  the  governor  of 
the  colony  a  remission  of  the  whole  or  part  of  their 
term  of  transportaUon,  to  maintiun  acdons;  a  provision 
which  implies  that,  without  such  an  enactment,  they 
were  not  capable  of  acquiring  any  title  to  property. 


1680. 

RoBBBTt 

Walkib. 


Mr.  Tinnetff  contrd* 

The  dictum  of  Lord  Coke  b  not  oonfirmed  by  any 
decided  case;  and  no  instance  can  be  produced  in  which 
chattels,  accruing  after  conviction  to  a  person  convicted 
of  a  clergyable  felony,  have  been  claimed  or  seized  by 
the  crown.  In  Bullock  v.  Dodds  jaApnenl  of  death  had 
been  pronounced ;  the  person  was  an  attainted  felon :  and 
from  the  time  of  attainder  he  was  civiliter  mortuus  and 
altogether  incapable  of  any  civil  rights.  But  the  doc* 
trine  of  attainder  has  no  application  to  conviction  for 
mere  clergyable  felonies ;  and  that  statute  pardon,  which 
is  necessary  hi  order  to  revive  in  an  attainted  person 
the  capacity  of  having  civil  rights,  is  not  needed,  where 
no  attainder  has  occurred  to  extinguish  .that  capacity. 
The  1 9  G.  S.  c  74.  s.  3.  authorises  the  Court,  instead  of 
burning  in  the  hand,  to  impose  a  moderate  pecuniary 
fine  on  a  person  convicted  of  felony  within  the  benefit  of 
dergy :  could  any  enactment  be  more  ridiculous,  if  it 

was 

(a)  I  LevkiM.  ISO.  (c)  9  Bam.^Ald.259. 

(^}  VcLiy.  pp.565— 978. 

SD 
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was  impossible  for  such  a  felon  to  have  any  property 
before  the  fine  was  paid  ?  How  was  the  fine  to  be  paid, 
if  all  the  property,  to  which  he  might  have  any  title  before 
payment,  belonged  to  the  crown  ? 


On  the  second  point  Mr.  Tinney  cited  jlckroyd  v. 
Smithson  (a)  as  an  authority  which  proved,  that,  where  a 
testator  formed  one  mixed  fund  of  the  produce  of  his 
real  and  personal  estate  for  the  payment  of  debts  and 
legacies,  and  the  disposition  of  the  residue,  by  reason  of 
lapse  or  otherwise,  was  not  complete,  the  debts  and 
legacies  were  not  to  be  thrown  in  the  first  place  or 
exclusively  on  that  portion  of  the  fund  which  arose 
from  personalty,  but  were  to  be  apportioned  between 
the  produce  of  the  personal  and  the  produce  of  the  real 
estate  in  the  ratio  of  their  respective  amounts.  Such, 
he  said,  had  for  many  years  been  the  established  course 
of  the  Court  in  all  cases  of  this  kind.  Jtiamej^General 
V.  The  Earl  of  JVinchelsea  (*)  • 

Mr.  Wrctt/j  for  the  crown,  was  in  the  same  interest 


Mr.  Pemberton  and  Mr.  Lofnc/i^  for  the  heir. 

In  Ackroyd  v.  Smithson  no  question  was  raised  as  to 
the  apportionment  of  the  debts  and  legacies  between  the 
two  portions  of  the  fund ;  and  that  case  is,  therefore,  no 
authority  upon  the  point.  In  the  Attofney^General  v. 
JVinchelsea  the  debts  and  legacies  were  apportioned,  not 
between  the  personal  estate  and  the  real  estate,  but  be- 
tween 


{a)  lSro,C.C.503. 


(h)  sSrtKCC.srs. 


*  The  decree  in  the  AUomey"     in  Seton*i  Forms  (f  Decrees  n 
Oeneral  v.  Wmckekeot  is  given      EquUy^  page  190. 
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tween  two  classes  of  personal  estate,  namelyt  the  ge- 
neral  personal  estate  and  monies  secured  by  mortgages ; 
which  two  classes,  though .  different  parties  were  in- 
terested in  them,  were  alike  liable  by  law  to  bear  the 
burthen  of  debts  and  legacies.  In  Paice  v.  The  Arch' 
bishop  of  Canterbuiy  {a)  the  testatrix  gave  all  her  real 
and  personal  estates  in  trust  for  the  "  following  pur- 
poses;" these  purposes  were  for  the  payment  of  debts 
and  legacies,  and  then  for  charitable  uses.  One  question 
discussed  was,  whether  the  money  produced  by  the  sale 
of  the  leaseholds  and  freeholds  was  liable  to  any  part  of 
the 'debts,  legacies,  and  costs;  and  it  was  held  that  the 
freehold  estate  was  not  to  be  burthened  with  any  part 
of  the  debts  or  legacies,  or  of  the  general  costs  of  the 
suit.  *     That  is  a  conclusion  which  follows  from  the 

settled 

(aj  14  Ve$,Z6i, 


18S0. 


PAICE  V.  The  Archbishop  of  CANTERBURY. 


Tlie  decree  in  that  case  is 
as  follows :  — 

"  Declare,  that  the  money 
due  on  mortgage  of  the  house 
in  Groivenor  Square,  ought 
to  be  paid  out  of  the  money 
arising  from  the  sale  of  such 
house ;  and  that  all  other  the 
debts  and  funeral  expenses 
and  legacies  of  the  testatrix 
(and  a  certain  sum  of  93/.)> 
ought  to  be  paid  out  of  the 
residue  of  the  money  pro- 
duced by  sale  of  her  lease- 
hold estates,  and  out  of  her 
other  personal  estate  pro  ra- 
id;  and  it  is  ordered,  that 
the  Master  do  apportion  the 
same  accordingly. 

SD 


**  Declare,  that  the  costs  of 
this  suit  (except  the  costs  of 
any  proceedings  to  be  had 
under  the  directions  herein- 
after given  for  carrying  into 
effect  the  charitable  purposes 
of  the  said  testatrix,  which 
are  to  be  paid  out  of  such 
part  of* the  residue  of  her 
personal  estate  as  is  applica- 
ble to  such  charitable  pur- 
poses,) ought  to  be  paid  out 
of  the  personal  estate  of  the 
said  testatrix,  and  the  rents 
and  profits  and  produce  of 
such  part  of  her  real  estate 
as  is  by  her  will  directed  to 
be  sold  in  the  manner  and 
proportion  following ;  that  if 
2  to 
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consisted  of  money  produced  by  the  sale  of  freeholds, 
was  ordered  to  be  paid  over  to  the  representatives  of 
the  heir,  without  contributing  towards  the  payment  of 

any 


void  by  the  statute  9G.2. 

€.36. 

It  appeared  by  the  report 

that  J.  Hughson,  who  was 
made. a  party  by  supplemen- 
tal bill,  was  the  personal  re- 
presentative and  heir  at  law 
of  J.  Darlington^  the  tes- 
tator's heir  at  law ;  and  that 
the  personal  estate  amounted 
to  1386/.  Of.  5(/.»  of  which 
928/.  \6s.  2d.  consisted  of 
money  due  on  mortgage,  and 
the  produce  of  leaseholds; 
and  the  debts,  funeral  ex- 
penses, and  legacies,  amount- 
ed to  872/.  7«.  6d.  The  de- 
cree on  further  directions, 
was  as  follows :  —  **  This 
Court  doth  order,  that  it  be 
referred  to  Mr.  J.y  &c.  to 
ascertain  how  much  of  the 
sum  of  1S86/.  05. 5d.  certified 
by  the  said  Master  to  be  the 
amount  of  the  testator's  per- 
sonal estate,  come  to  the 
hands  of  the  Plaintiff,  his  ex- 
ecutor, has  arisen  from  lease- 
holds and  money  due  on 
mortgages;  and  to  ascertain 
how  much  has  arisen  from 
other  particulars:  and  it  is 
ordered,  that  the  said  Master 
do  apportion  the  debts,  le- 
gacies, funeral,  and  testamen- 
tary expenses  of  the  said  tes- 


tator^ between  so  much  of  the 
personal  estate  as  he  shall  find 
to  have  arisen  from  lease- 
holds and  the  money  due  on 
mortgages,  and  so  much 
thereof  as  he  shall  find  to 
have  arisen  from  other  par- 
ticulars, according  to  their 
respective  values:  and  it  is 
ordered,  that  he  do  also  tax, 
as  between  solicitor  and 
client,  the  costs  of  these  suits 
of  all  parties,  and  apportion 
the  same  between  the  pro- 
duce of  the  real  estate  of  the 
said  testator,  such  part  of  the 
said  personal  estate  as  he 
shall  find  to  have  arisen  from 
leaseholds  and  monies  due 
on  mortgage,  and  so  much 
thereof  as  he  shall  find  to 
have  arisen  from  other  par- 
ticulars, in  like  manner  as 
hereinbefore  directed,  as  to 
the  debts  and  legacies,  fu- 
neral and  testamentary  ex- 
penses: and  it  is  ordered, 
that  such  costs,  when  so 
taxed  and  apportioned,  be 
paid  by  the  Plaintiff  out  of 
the  said  several  estates,  ac- 
cording to  such  apportion- 
ment: and  this  Court  doth 
declare,  that  the  residue  (if 
any)  of  the  personal  estate, 
which   has  not  arisen  from 

lease- 


CASES  IN  CHANCERY. 


763 


any  of  the  testator's  debts  or  legacies*  In  ChiUjf  ▼«  Par^ 
ker  {a)  a  testatrix  directed  all  her  property,  real  and 
personal}  to  be  sold  and  turned  into  money,  <<  which  I 
give  and  devise  as  follows ;'' — she  then  ordered  her  debts 
to  be  paid,  and  gave  several  legacies,  some  of  which 
lapsed.  The  personal  estate  being  more  than  suflBcient 
for  the  payment  of  the  debts  and  legacies,  the  question 
in  the  cause  between  the  next  of  kin  and  the  heir  at  law 
was,  whether  any  part  of  the  real  estate  ought  to  be  sold. 
According  to  the  doctrine  contended  fpr  here  by  the  next 
of  kin,  the  debts  and  legacies  ought  to  have  been  borne 
by  the  personal  estate  and  the  real  estate  pro  ratd.  But 
Lord  Tkurbrw  was  of  a  contrary  opinion,  and  held  that 
the  heir  at  law  was  entitled  to  the  whole  of  the  real  estate, 
and  that  the  next  of  kin  had  no  right  to  call  for  a  sale. 
In  Hill  V.  Cock  (b)  a  testator,  after  some  specific  devises 
and  bequests,  gave  and  devised  all  other  his  freehcdds 
and  leaseholds,  together  with  all  hb  personal  estate, 
upon  trust  to  sell  the  same,  and  out  of  the  monies  thence 
arising  to  pay  certain  costs  and  charges ;  and  by  a  codicil 
he  gave  some  legacies,  which  he  directed  to  be  paid  out 
of  his  real  and  personal  estate :  by  the  decree  the  personal 

estate 
(a)  4Sro. C. C. 411.  {b)  1  Ves.^S.  175. 


1830. 


leaseholds  or  money  on  mort- 
gage, will  be  applicable  to 
the  purposes  of  the  charity, 
and  that  the  residue  of  such 
personal  estate  as  the  Master 
shall  find  to  have  arisen  from 
leaseholds  and  money  on 
mortgage,  will  belong  to  the 
Defendant  H.  H.  and  Af.,  his 
wife,  as  the  only  next  of  kin 
of  the  said  testator ;  and  that 

3D 


the  residue  of  the  produce  of 
the  real*  estate  will  belong  to 
«/.  Hughson,  the  Defendant  in 
the  supplemental  suit,  as  the 
personal  representative  of  the 
heir  at  law  of  the  testator : 
and  any  of  the  parties  are  to 
be  at  liberty  to  apply  to  this 
Court    as    there    shall    be 


occasion. 


f» 


Reg.Lib.A.]820«  f.  1362. 


atate  waa  directed  to  be  first  appUed  io  psyment  of  the 
debts  and  l^acies.  In  Smith  r.  Oaxton  [a)  the  proceed* 
of  the  real  and  persoaal  estate  were  formed  into  a  mixed 
fund  for  the  payment  of  debts  and  legacies;  yet  tJbe 
debts  and  legacies  were  pud  out  of  the  persoaal  estate 
exclusive);.  That  drcomstance  is  adverted  to  in  the  jodg- 
meat ;  *'  the  debts  and  l^acies,"  says  the  Vioe-Chan- 
eellor,  **  are  fiilly  paid  oat  of  the  personal  est^e"  (i): 
and  no  inttnoation  i»  given  that  a  difierent  coarse  of  ad- 
ministration ought  to  have  beeo  followed.  In  Home  r. 
Otapim%{e)  a  testator  directed  a  share  in  the  BaUt 
Navigation  and  various  dcscripti<His  of  penonal  pro- 
per^ to  be  BoM,  and  the  proceeds  of  the  sale  to  be 
^plied  in  paying  hb  debts  and  legades ;  and  he  gave 
the  residue  to  a  charitaUe  purpose,  llie  decree  at  the 
bearing  {d)  declared  that  the  Navigadoa  share  descended 
to  the  heir  at  law ;  and  by  the  decree  on  further  di- 
ractioiM  the  personal  estate  exclusively  was  applied  m 
payment  of  the  testatot's  debts  uid  l^aeies.  LuAiquim 
V.  J>aici(e}  is  an  authority  to  the  same  efiect.  SouUiome 
V.  Bate,  {g)  From  all  these  aofhoritiea  the  ooodnsioD  i^ 
that  the  real  estatCr  or  the  produce  of  the  real  estate 
■  ought  not  Io  contribute  to  payment  of  debts  and  ieg^aea, 
unless  the  penon^^  shdl  prove  ininfficieot, 

Mr.  TUnnty,  in  reply. 

In  Inehiqidn  v.  Frendt  the  qnestion  va^  whether  dte 
real  estate  was  charged  with  debts  and  legacies,  so  as  t» 
exonerate  the  personalty ;  and  the  Court  was  of  opinion 
that  the  personalty  was  not  exonerated^  and  thai  the 
real  estate  was  charged  only  a»  a  subsidiary  fiind. 
f3tiity  f.  Parker  may  have  proceeded  en  a  similar  prin- 

dple; 

,  ,,   -.      •48*.  (rf)4r«.54a. 

W4r«.M».  * 


r 
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18S0.  charge,  not  on  the  whole  of  the  fund  thus  constituted, 
but  merely  on  a  portion  of  it,  arising  from  a  single 
source? 


ROBEATS 

Walur. 


Aug.  8.  The  Master  ^  the  Rolls. 

In  this  case  two  questions  are  made ;  first,  whether 
personal  property,  not  belonging  to  a  felon  sentenced  to 
transportation  at  the  time  of  his  conviction,  but  which 
accrued  due  to  him  afterwards,  during  the  term  of  his 
transportation,  is  forfeited  to  the  crown?  And,  se- 
condly, where  a  testator  directs  his  real  and  personal 
estate  to  be  converted  into  money,  and  the  mixed  fund 
to  be  applied  to  certain  stated  purposes,  and  some  of 
those  purposes  &il  by  lapse  or  otherwise,  whether  the 
remaining  purposes,  which  are  in  their  nature  primary 
charges  upon  the  personal  estate,  are  to  be  satisfied  out 
of  the  personal  estate,  as  far  as  the  same  will  extend,  in 
exoneration  of  the  real  estate,  for  the  benefit  of  the  heir, 
or  whether  the  remaining  purposes  are  to  be  satisfied 
out  of  the  real  and  personal  estate  j^ro  raid  ? 

The  first  point  appears  to  be  settled  by  the  case  of 
Bullock  y«  Dodds  (a) ;  and  a  felon,  until  the  term  of  hb 
transportation  has  expired,  is  not  restored  to  his  civil 
rights. 

With  respect  to  the  second  point,  it  does  not  appear 
that  the  attention  of  the  Court  has  been  distinctly  called 
to  it  in  any  of  the  numerous  cases  in  which  the  facts 
would  have  raised  the  question,  and  there  would  be 
great  difficulty  to  reconcile  the  di£Perent  decrees  which 
have  been  made  upon  this  point    The  question  is  of 

great 

(a)  9  Bam.  ^  Aid.  85S. 
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great  importance  by  reason  of  its  frequent  recurrence, 
and  is  to  be  carefully  considered.  It  is  a  question  of 
intention ;  and  it  must  be  admitted,  that,  in  order  to 
throw  upon  the  real  estate  any  part  of  the  burthen  to 
which  the  personal  estate  is  primarily  liable,  the  inten- 
tion of  the  testator  must  be  manifest.  When  a  testator 
creates  from  real  estate  and  personal  estate  a  mixed  and 
genera]  fund,  and  directs  the  whole  of  that  fund  to  be 
applied  for  certain  stated  purposes,  he  does,  in  effect, 
direct  that  the  real  and  personal  estates,  which  have  been 
converted  into  that  fund,  shall  answer  the  stated  pur- 
poses and  every  of  them  pro  rata  according  to  their 
respective  values*  If  any  of  those  purposes  fail,  then 
the  part  of  the  fund  which,  according  to  the  intention 
of  the  testator,  would  otherwise  have  been  applicable  to 
those  purposes,  is  undisposed  of.  As  far  as  this  part  of 
the  fund  has  been  composed  of  real  estate,  the  heir  is  to 
have  the  benefit  of  it  as  so  much  real  estate  undisposed 
of;  and  as  far  as  this  part  of  the  fund  has  been  com- 
posed of  personal  estate,  I  am  of  opinion  that  it  is  per- 
sonal estate  undisposed' of  for  the  benefit  of  the  next  of 
kin;  and  in  order  to  ascertain  the  proportions  which 
will  thus  belong  to  the  heir  and  next  of  kin  respectively, 
it  must  be  referred  to  the  Master  to  compute  the  re- 
spective values  of  the  real  and  personal  estate,  which  are 
thus  blended  by  the  testator  into  one  common  fund. 


1880. 


ROMUITI 

V, 


The  decree  contained,  among  other  directions,  the 
following :  —  "  His  Honor  doth  declare  the  crown  en- 
titled to  the  share  of  William  Turton  While  of  and  in  the 

personal  estate  of  the  testatrix ; and  it  is  ordered, 

that  the  Master  do  apportion  the  legacies  (except  the  cha- 
ritable legacies),  funeral  expenses,  and  debts  of  the  testa- 
trix, and  also  the  costs  of  this  suit  up  to  and  including  his 

further 
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1880.  farther  report,  between  the  testatrix's  real  and  perBonal 
estate,  in  proportion  to  their  respective  values ;  for  which 
purpose  he  is  to  set  a  value  on  the  real  estate  and  on 
the  outstanding  personal  estate  (if  any)^  and  reserve  the 
consideration  how  the  proportion  to  be  borne  by  the 
real  estates,  and  any  and  what  interest  thereon  are  to  be 
raised;  and  it  is  ordered  that  the  rents  of  the  real  estates 
be  received  by  the  heiress  at  law  t»  forte  matemat  aad 
His  Honor  doth  declare  the  hdr  at  law  ex  parte  matema 
entitled  to  the  undbposed  surplus  of  the  freehold  and 
copyhold  estates,  and  doth  declare  that  the  freehold  and 
copyhold  estates  are  liable  to  a  rateable  proportion,  with 
the  personal  estate^  of  the  sums  charged  by  the  testatrix 
on  the  mixed  fund." 

R^.  lib.  B.  £  9555. 
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Orders  for  the  BeguhOim  of  the  Practice  and  Proceedings 
qf  the  Court  of  Chancery^  issued  hf  the  Lord  High 
ChancdloTf  ZSdNooember,  1831. 


The  Right  Honourable  Hemy  Lord  Brougham  and 
Va:iuef  Lord  High  Chancellor  of  Great  Britain^  by  and 
with  the  advice  and  assistance  of  the  Right  Honourable 
Sir  John  Leach^  Master  of  the  Rolls,  and  the  Right 
Honourable  Sir  Ldmcdot  Shadwdlf  Vioe-Chancellor  of 
England^  doth  hereby  order  and  direct,  that  the  Orders 
of  the  Sd  of  Ap^  1 828,  be  amended  as  to  numbers  VL, 
XIII^  XVL,  XVII^  XVIII,  XIX,  XXIV„  and 
LXX VL,  in  manner  following ;  that  is  to  say, 

VI. 

That  if  the  Plaintiff  do  not,  withui  three  weeks  after 
a  Defendant's  second  or  third  answer  is  filed,  refer  the 
same  for  insuflSciency  on  the  old  exceptions,  such  answer 
shall  thenceforth  be  deemed  sufficient 

XIIL 

That  after  an  answer  has  been  filed,  the  Plaintiff 
shall  be  at  liberty,  before  filing  a  replication,  to  obtain 
upon  moUon  or  petition  without,  notice^  one  order  for 
]eave  to  amend  the  bill ;  but  no  fiirther  leave  to  amend 
shall  be  granted  after  an  answer,  and  before  replication, 
unless  the  Court  shall  be  satisfied  by  affidavit  that  the 
draft  of  the  intended  amendments  has  been  settled,  ap- 
proved, and  signed  by  counsel,  and  that  such  amend- 
ments are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  sam^  are  considered 

to 
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1851«  to  be  material  to  the  case  of  the  Plaintiff;  such  affidavit 
to  be  made  by  the  Plaintiff,  or  one  of  the  Plainti£&, 
where  there  is  more  than  one,  and  his,  her,  or  their 
solicitor,  or  by  such  solicitor  alone,  in  case  the  Plaintiff 
or  Plaintiffs  from  being  abroad  or  otherwise,  shall  be 
unable  to  join  therein  ;  but  no  order  to  amend  shall  be 
made  after  answer  and  before  replication,  either  without 
notice  or  upon  affidavit  in  manner  hereinbefore  men- 
tioned, unless  such  order  be  obtained  within  six  weeks 
after  the  answer,  if  there  be  only  one  Defendant,  or 
after  the  last  of  the  answers  if  there  be  two  or  more 
Defendants,  is  to  be  deemed  sufficient  But  this  order 
shall  not  extend  to  amendments  which  are  made  only 
for  the  purpose  of  rectifying  some  clerical  error,  or 
error  in  names,  dates,  or  sums;  in  which  cases  the 
order  to  amend  may  be  obtained  upon  motion  or 
petition,  without  notice. 

XVI. 

That  where  the  answer  of  a  Defendant  is  to  be 
deemed  sufficient,  whether  it  be  in  term  time  or  in 
vacation,  if  the  Plaintiff  or  Plaintiffs  shall  not  proceed 
in  the  cause,  the  Defendant  shall  be  at  liberty,  after  the 
expiration  of  two  months,  to  move,  upon  notice,  that 
the  bill  be  dismissed  with  costs,  for  want  of  prosecution ; 
and  the  bill  shall  accordingly  be  dismissed  with  costs, 
unless  the  Plaintiff  or  Plaintiffs  shall  appear  upon  such 
motion,  and  give  an  undertaking  to  file  a  replication, 
and  serve  a  subpcena  to  rejoin ;  and  in  case  he  requires 
a  commission  to  examine  witnesses,  shall  obtain  and 
serve  an  order  for  such  commission,  within  three  weeks 
from  the  date  of  such  undertaking :  or  unless  the  Plain- 
tiff or  Plaintiffs,  without  filing  a  replication,  shall  appear 
upon  such  motion,  and  give  an  undertaking  to  hear  the 
cause  as  against  the  Defendant  making  the  motion  upon 
bill  and  answer :  or  unless  it  shall  appear  that  the  Plain- 
tiff 
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tiff  or  Plaintiffs,  is  or  are  unable  to  proceed  in  the  cause,  18S1. 
by  reason  of  any  other  Defendant  or  Defendants  not 
having  sufficiently  answered  the  bill,  and  that  due  dili- 
gence has  been  used  to  obtain  a  sufficient  answer  or 
answers  from  such  other  Defendant  or  Defendants ;  — 
in  which  case  the  Court  shall  allow  to  the  Plaintiff  or 
Plaintiffs  such  further  time  for  proceeding  in  the  cause 
as  shall  appear  to  the  Court  to  be  reasonable.  And 
in  case  the  Plaintiff  or  Plaintiffs  do  appear  upon  the 
motion  to  dismiss,  and  ^ve  the  undertaking  to  file  a 
replication,  and  take  the  other  proceedings  consequent 
thereon,  hereinbefore  required,  then  all  the  rules  and 
regulations,  with  respect  to  the  commission  and  the 
return  thereoi^  and  the  setting  down  the  cause  for  hear- 
ing, and  the  rights  of  the  Defendant  with  respect  to  the 
commission,  in  case  of  any  debult  on  the  part  of  the 
Plaintiff,  which  are  particularly  expressed  in  the  next 
order,  shall  apply  to  all  cases  under  this  order. 

XVII. 

That  where  the  Plaintiff  files  a  replication,  without 
having  been  served  with  a  notice  of  motion  to  dismiss 
the  bill  for  want  of  prosecution,  he  shall  serve  the 
subpoena  to  rejoin ;  and  in  case  he  requires  a  commis- 
sion to  examine  witnesses,  shall  obtain  and  serve  an 
order  for  such  commission,  within  three  weeks  from  the 
filing  of  the  replication,  and  such  commission  shall,  at 
the  latest,  be  returnable  on  the  first  return  of  the  second 
term  then  next  following :  and  the  Plaintiff  shall  give 
his  rules  to  produce  witnesses,  and  pass  publication  at 
the  latest  in  the  same  term,  and  shall  set  down  his 
cause  for  hearing,  and  duly  serve  the  subpoena  to  hear 
judgment  returnable  in  the  succeeding  term ;  and  if  the 
Plaintiff  shall  make  default  herein,  then  upon  appli- 
cation by  the  Defendant,  upon  notice  of  motion,  the 
Plaintiff's  bill  shall  stand  dbmissed  out  of  Court  with 

costs, 
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1881.  costs,  unless  the  Court  shall  make  special  order  to  the 
contrary.  And  in  case  tlie  Plamtiff  serves  a  subpcena 
to  rejoin,  within  three  weeks  after  filing  the  replication* 
but  does  not  obtain  and  serve  an  order  for  a  commis- 
sion to  examine  witnesses  within  that  time,  then  the 
Defendant  shall  be  at  liber^,  without  notice,  to  obtain 
an  order  for  a  commission  to  examine  witnesses,  re* 
tumable  at  the  like  period  as  the  Plaintiff  is  entitled  to^ 
pursuant  to  this  order,  and  shall  have  the  carriage  of 
such  commission.  And  if  the  Plaintiff  obtains  an  order 
for,  and  sues  out  a  commission,  and  neglects  to  execute 
and  return  the  same,  at  or  within  the  time  stated  in 
this  order,  the  Defendant  shall  be  entitled  to  an  order 
as  before  stated,  for  a  commission  returnable  on  the 
last  return  of  the  term  following  that  which  is  allowed 
to  the  Plaintiff  by  this  order,  for  the  return  of  hb  com- 
mission. And  when  any  commission  issues  pursuant 
to  this  order,  or  the  last  foregoing  order,  the  parties 
shall  have  liberty  to  execute  the  same  in  term  time,  and 
publication  shall  stand  enlarged  until  the  commission 
shall  be  returnable ;  and  the  Plaintiff  shall  be  at  liberty 
to  set  down  the  cause;,  in  the  mean  time,  without  the 
necessity  of  inserting  such  directions  in  the  order  for 
the  commission. 

XVUL 

That  publication  shall  not  be  enlarged  except  upon 
qpecial  application  to  the  Court,  made  upon  notice  sup- 
ported by  affidavit,  and  at  the  cost  of  the  party  apply- 
ing, unless  otherwise  ordered  by  the  Court. 

XIX. 

That  the  time  which  occurs  between  the  last  seal 
after  TViniiy  term,  and  the  first  seal  before  Michaelmas 
term,  and  between  the  last  seal  after  Michaelmas  term, 
and  the  first  seal  before   Hilary  term,   shall  not  be 

reckoned 
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reckoned  in  the  computation  of  tuone  which  is  allowed        1881. 
to  a  party  fi>r  amending  any  bill,  for  filings  delivering 
or  referring  exceptions  to  any  answer,  or  for  obtaining 
a  Master's  report  upon  any  exceptions. 

XXIV. 

That  when  a  Defendant,  in  contempt  for  want  of 
answer,  obtains,  upon  filing  his  answer,  the  common 
order  to  be  discharged  as  to  his  contempt,  on  payment 
or  tender  of  the  costs  thereof^  or  the  Plaintiff  accepts 
the  costs  without  order,  he  shall  not  by  such  acceptance 
be  compelled,  in  the  event  of  the  answer  being  insuffi- 
cient, to  re-commence  the  process  of  contempt  against 
the  Defendant,  but  shall  be  at  liberty  to  take  up  the 
process  at  the  point  to  which  he  had  before  proceeded. 

LXXVI. 

That  where  a  Master  is  directed  to  settle  a  convey- 
ance, or  to  tax  costs  in  case  the  parties  differ  about  the 
same,  then  the  party  claiming  the  costs,  or  enttded  to 
prepare  the  conveyance,  shall  bring  the  bill  of  costs,  or 
the  draft  of  the  conveyance,  into  the  Master's  office, 
and  give  notice  of  his  having  so  done  to  the  other 
party;  and  at  any  time  within  eight  days  after  such 
notice,  such  other  party  shall  have  liberty  to  inspect 
the  same  without  fee,  and  may  take  a  copy  thereof^  if 
he  thinks  fit.  And  at  or  before  the  expiration  of  the 
eight  days,  or  such  further  time  as  the  Master  shall  in 
his  discretion  allow,  he  shall  then  either  agree  to  pay 
the  costs  or  adopt  the  conveyance,  as  the  case  may  be, 
or  signify  his  dissent  therefrom,  and  shall  thereupop  be 
at  liberty  to  tender  a  sum  of  money  for  the  costs,  or  to 
deliver  a  statement  in  writing,  of  the  alterations  which 
he  proposes  in  the  draft  of  the  conveyance.  But  if  he 
make  no  such  tender,  nor  deliver  any  such  statement  in 
writing,  or  if  the  other  party  refuses  to  accept  the  sum 

SE  so 
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16S1*  80  tendered,  or  to  adopt  the  proposed  alterations  in  the 
draft  of  the  conyejance,  the  Master  shall  then  proceed 
to  tax  the  costs,  or  settle  the  conveyance  according  to 
the  practice  of  the  Court.  And  in  case  the  taxed  costs 
shall  not  exceed  the  sum  tendered,  or  the  Master  shall 
adopt  the  proposed  alterations  in  the  draft  of  the  con- 
veyances, then  the  costs  of  the  taxation,  or  the  costs  of 
the  proceeding  with  respect  to  the  conveyance,  shall  be 
borne  by  the  other  party. 

And,  whereas  the  present  pcactioe,  that  oaiises  can 
only  be  entered  for  hearing  during  the  time  of  term, 
and  that  the  subpctna  ad  audiendum  judiciumj  can  only 
be  then  returnable,  is  productive  of  great  dday  and  in- 
convenience ;  It  is  hereby  further  ordered,  by  the  said 
Lord  High  Chancellor,  with  the  advice  and  assistance 
aforesaid,  that  from  henceforth  causes  may  be  set  down 
for  hearing,  and  the  subpoenas,  ad  audiendum  Judicium^ 
served  and  returnable  on  any  day,  as  well  out  of  term 
as  in  term,  and  this  order  is  to  be  called  the  89d 
order. 

BaouoHAM,  C. 

John  Leach,  M.  R. 

XkANCELOT  Shahwell,  V.  C. 

And  it  is  hereby  further  ordered,  that  the  aforesaid 
82d  Order  shall  take  effect  immediately,  and  the  afore- 
said amended  orders  shall  take  effect  on  the  first  day  of 
miary  term  next. 

Brougham,  C. 
John  Leach,  M.  R« 
Lancelot  Shadwell,  V.  C. 
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THE  PRINCIPAL  MATTERS. 


ACCOUNT. 

1.  If  an  error  in  a  settled  account  is 
discovered  and  corrected  before 
Buitf  and  a  bill  be  subsequently 
filed  to  surcharge  and  falsify,  the 
corrected  error  is  not  a  ground  for 
a  decree  to  surcharge  and  falsify. 
Davis  ▼•  Spurting.  Page  64 

2*  A  committee  of  a  lunatic  should 
have  the  previous  sanction  of  the 
Court  for  not  passing  his  accounts 
annually.    Anon.  113 

ACCOUNTANT. 

An  accountant  who  has  be/en  em- 
ployed in  a  bankruptcy,  has  no 
lien  on  the  bankrupt's  certificate 
for  the  payment  of  his  costs. 
Anon.  S30 

ACCOUNTANT-GENERAL. 
See  ApFBAii,  2. 

ACCUMULATIVE. 
See  LsoiiCYy  2. 


ADEMPTION. 
A  gift  of  a  sum  of  money  to  one,  to 
be  paid  out  of  the  produce  of  a 
real  estate,  directed  to  be  sold, 
followed  by  a  gift  to  others,  of 
the  residue  of  that  produce,  is 
substantially  a  gift  of  the  whole 
estate,  and  not  a  gift  of  legacies, 
with  a  collateral  charge  upon  the 
estate ;  and  these  gifts  are  adeem- 
ed, if  the  testator  sell  the  estate 
in  his  lifetime.  NevoboU  y.  Road^ 
knight.  Page  677 

See  Legacy,  5. 

ADVANCEMENT. 
See  Portions. 

AGENT. 

1.  If  an  agent,  employed  to  purchase 
an  estate,  becomes  the  purchaser 
for  himself,  he  is  to  be  considered 
as  a  trustee  for  bis  principal.  Lees 
V.  NuttalL  53 

2.  An  executor,  who  is  employed  by 
his  co-executor  as  an  agent  to  sell 
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an  estate*  which,  under  the  will  of 
the  testator,  the  co-executor  alone 
had  power  to  se]l»  and  who  hands 
over  the  price  of  the  estate  to  his 
co-executor,  is  not  accountable 
for  the  misapplication  of  that  price 
by  the  co-executor,  because  he 
had  no  legal  right  to  retain  it, 
although,  by  the  will  of  the  tes- 
tator, the  price  of  the  estate,  when 
sold,  was  to  be  considered  as  part 
of  his  personal  estate.  Davis  v. 
Spurting.  Page  64? 

S.  In  a  sale  under  a  decree,  the 
solicitor  of  the  plaintiffs,  having 
the  management  of  the  sale,  is 
to  be  considered,  as  between 
the  vendors  and  the  purchaser,  to 
be  the  agent  of  all  the  parties  to 
the  suit.  2}a%  v.  PuUen.  296 
See  Specific  Pbrformakce,  2. 

AGREEMENT. 

1.  A  court  of  equity  will  not  enter- 
tain a  bill  for  the  specific  per- 
formance of  an  agreement  to  pay, 
in  a  certain  event  which  has  hap- 
pened»  an  annual  sum  by  quarterly 
instalments.  Brough  v.  Oddy.  55 
The  written  undertaking  of  one 
party  will  be  enforced,  although 
the  other  party  is  not  mutually 
bound  by  writing.  Palmer  v. 
Scott.  391 

S.  If  the  defendant  himself  writes 
the  agreement  for  the  purchase  of 
a  leasehold  house,  and  states  his 
own  name  in  the  third  person,  as 
**  Mr.  A. B.  ha8  agreed;"  this  is 
a  good  contract  within  the  statute 
of  frauds,  though  he  does  not 
otherwise  sign  the  agreement. 
Propert  v.  Parker.  625 


I  4.  Lien  established  against  the  pro- 
duce of  West  India  estates  in  re- 
spect of  supplies  furnished  to  the 
estates,  upon  an  agreement  im- 
plied from  the  course  of  dealing 
and  conduct  of  the  parties.  Si" 
mond  v.  Hibbert.  Page  719 

See  Bond,  1. 

Specific  Performaucb. 

ALIEN. 

Under  the  treaty  of  1794  between 
Great  Britain  and  America,  and 
the  act  of  the  37  G.  3.  c.  97.»  Ame- 
rican citizens  who  held  lands  in 
Great  Britain  on  the  28th  of  Oc' 
tober  1795,  and  their  heirs  and 
assigns,  are  at  all  times  to  be  con- 
sidered, so  far  as  regards  these 
lands,  not  as  aliens  but  as  native 
subjects  of  Great  Britain.  Sutton 
V.  Sutton.  663 

ALIENATION. 

1.  A  testator  bequeathed  the  divi- 
dends of  certain  stock  to  his 
nephew,  solely  for  the  mainten- 
ance of  himself  and  his  family, 
declaring  that  such  dividends 
should  not  be  capable  of  being 
charged  with  his  debts  or  engage- 
ments, and  that  he  should  have  no 
power  to  charge,  assign,  antici- 
pate, or  encumber  them ;  but  that 
if  he  should  attempt  so  to  do,  or 
if  the  dividends,  by  bankruptcy, 
insolvency,  or  otherwise,  should 
be  assigned  or  become  payable  to 
any  other  person,  or  be  or  become 
applicable  to  any  other  purpose 
than  for  the  maintenance  of  the 
nephew  and  his  family,  his  interest 
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therein  should  cease,  and  the 
stock  be  held  upon  trusts  for  his 
children:  long  subsequently  to 
the  date  of  the  will,  and  a  few 
weeks  prior  to  a  codicil  confirming 
it,  the  nephew  took  the  benefit  of 
the  Lords'  act  (1  G.4.  6. 119.)  in 
the  usual  way ;  and  some  years 
afterwards  the  testator  died :  Held, 
that  this  insolvency  operated  as  a 
forfeiture  of  the  life-interest  given 
to  the  nephew  by  the  will.  Yar- 
nold  V.  Moorhouse.  Page  364* 

2.  Where  trustees  under  a  will  have 
a  discretion  as  to  the  manner  of 
the  application  of  the  trust  fund 
for  the  benefit  of  a  particular 
person,  but  no  power  to  apply  it 
otherwise  than  for  the  benefit  of 
that  cetiui  que  trust  during  his  life, 
his  interest  passes  to  his  assignees 
under  the  insolvent  act,  notwith- 
standing a  proviso  in  the  will,  that 
he  shall  not  have  power  to  sell, 
mortgage,  or  anticipate  the  in- 
come of  the  fund.  Green  v.  Spicer, 

S95 

3.  Where  stock  was  given  upon 
trust  for  A*  for  life,  and  after  his 
decease,  for  his  children,  with  a 
proviso,  that  A.^s  life-interest 
should  not  be  subject  to  any 
alienation  or  disposition  by  sale, 
mortgage,  or  otherwise,  in  any 
manner  whatsoever;  and  in  case 
he  should  charge,  or  affect  to 
charge,  afiect,  or  incumber  the 
same,  such  mortgage,  sale,  or 
other  disposition,  so  made  by  him, 
should  operate  as  a  complete  for- 
feiture thereof,  and  the  same 
should  devolve  upon  the  persons 
next  entitled:  Held,  that  on  A,*b 


bankruptcy,  his  life  interest  passed 
to  his  assignees,  to  the  exclusion 
of  his  children.    Lear  v.  Leggett, 

Page  690 

AMENDMENT. 

1.  A  second  order  to  amend,  ob- 
tained by  petition  of  course,  is 
irregular,  though  obtained  before 
answer :  (but  see  infra,  2.) 

The  acceptance  of  the  90s* 
costs  by  the  clerk  in  court  of  the 
defendant,  is  a  waiver  of  the  irre- 
gularity of  a  second  order  to 
amend  obtained  as  of  course. 
Tarleton  v.  Dyer;  Barnes  v.  Wil* 
son.  1 

2.  The  thirteenth  of  the  new  orders 
does  not  apply  to  amendments 
made  upon  exceptions  to  the  an- 
swer being  submitted  to  or  al- 
lowed I  nor  does  it  apply  to 
amendments  made  before  any  an- 
swer is  put  in :  but  in  all  cases  to 
which  it  does  apply,  notice  is  ne- 
cessary as  well  as  an  affidavit, 
unless  the  Court  upon  the  parti- 
cular circumstances  dispensels  with 
it.     Bird  v.  Hustler.  S25 

See  the  new  order.  769 

S*  It  is  irregular  to  obtain  an  order 
to  amend,  when  more  than'  six 
weeks  have  elapsed  from  the  time 
when  the  answers  of  all  the  de- 
fendants, who  are  stated  to  be 
within  the  jurisdiction,  are  to  be 
deemed  sufficient,  though  no  an- 
swer has  been  filed  by  another 
person,  alleged  to  be  out  of  the 
jurisdiction,  against  whom  process 
is  prayed,  when  he  shall  come 
within  the  jurisdiction.  King  of 
Spain  V.  Hullett.  7 

S£  S 
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4w  In  general,  under  the  thirteenth 
order,  a  motion  for  leave  to  amend 
a  bill  which  has  been  previously 
amended,  must  be  made  on  notice. 
Treme  v.  Best.  Page  79 

5.  Formal  amendments  wiU  be  per- 
mitted to  be  made,  without  notice, 
though  the  bill  has  been  amended 
previously*     Smiih  v.  Enanz*    80 

(5.  A  second  order,  giving  the  plain- 
tiff leave  to  amend,  made  upon  an 
ex  parte  application*  Cottingham 
▼*  Potts.  81 

7*  If  a  bill,  after  being  filed,  is  then 
amended,  it  is  irregular  to  put  it 
i^ain  upon  the  file  without  a  fresh 
signature  to  the  draft,  although 
the  amendments  have  only  re- 
duced it  to  the  shape  in  which  it 
was  originally  drawn  and  signed 
by  counsel*    Burch  v.  Rich»     156 

8*  Order  mAde  ex  parte  to  discharge 
a  defendant  in  contempt  without 
payment  of  costs,  on  certificate 
that  the  bill  had  been  amended 
since  the  contempt.  Grai/  v. 
CantpbtUi  Smithy.  Campbell. 

S23 

9*  On  the  allowance  of  exceptions 
to  the  answer,  leave  given  ex  parte 
to  the  plaintiff  to  amend  his  bill, 
although  it  had  been  previously 
amended*     Mendixahel  v.  HidUtt. 

S3i 

10»  An  order  to  amend,  obtained  in 
violation  of  the  thirteenth  of  the 
new  orders,  may  be  treated  as  a 
mere  nullity ;  although,  therefore, 
it  remains  undischarged,  it  is  no 
answer  to  a  motion  to  dismiss  the 
bill*    De  Geneve  v*  Hannam. 

494^ 


AMERICA* 
See  Alien. 

ANNUITY. 

1*  Where  an  annuity  is  granted  for  a 
term  of  years,  to  be  paid  half- 
yearly,  and,  at  the  same  time,  pro- 
missory notes  are  given  by  the 
grantee  for  the  payment  of  each 
half-year's  annuity  when  it  be- 
comes due,  and  it  appears  that  the 
several  half-yearly  payments  will 
repay  the  purchase-money  with 
interest,  exceeding  the  rate  of  SL 
per  cent.f  the  transaction  is  usurious* 
Fereday  v.  Wigktvokk.      Page  45 

2.  Where  a  testator  directs  a  go- 
vernment annuity  of  a  certain 
amount  to  be  purchased  for  his 
wife  within  a  given  time,  and  the 
wife,  at  the  request  of  the  execu- 
tors, assents  to  postpone  the  time 
of  purchase,  and  afterwards  dies 
before  it  is  purchased,  her  personal 
representative  will  be  entitled  to 
the  sum  which  would  have  pur- 
chased the  annuity.  Dawson  ▼• 
Heam.  606 

3.  Where  an  annuity  is  given  to  a 
charitable  institution  for  ever  upon 
a  condition,  and  is  once  accepted 
and  acted  upoot  it  cannot  after* 
wards  be  renounced  at  pleasure; 
although  the  gift  is  coupled  with  a 
direction,  that,  upon  the  neglect 
or  refusal  of  the  institution  at  any 
time  to  act  upon  the  condition, 
the  annuity  shall  be  applied  in 
another  manner^  Attorney  Ge* 
neral  v*  Christ^s  Hospital.       626 
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ANSWER. 

1.  If  the  plaintiff  read  a  passage 
from  the  defendant's  answer^  as 
evidence  of  a  particular  fact,  the 
defendant  has  no  right  to  read 
subsequent  matter  connected  with 
it  by  such  words  as  **  but"  and 
**  and,"  unless  the  subsequent 
matter  be  explanatory  of  the 
passage  read  by  the  plaintiff. 
Davis  ▼•  Spurting.  Page  64 

2.  The  eighth  of  the  new  orders 
applies  only  to  the  case  of  ex- 
ceptions ;  and  if  the  plaintiff  after- 
wards move  to  amend  his  bill,  the 
defendant  is  entitled  to  an  order 
for  time  to  answer,  according  to 
the  old  practice.  Fosbrooke  v. 
Balguy.  624 

3.  If  the  time  for  referring  a  fur- 
ther answer  for  insufficiency  upon 
the  old  exceptions  under  the  sixth 
order  has  expired,  it  cannot  after- 
wards be  revived  by  referring  the 
answer  for  impertinence. 

SembUf  it  is  too  late  to  except 
to  an  answer  for  impertinence, 
when  the  time  has  expired,  after 
which,  according  to  the  new 
orders,  the  answer  is  to  be  deemed 
sufficient*    Jeffrey  v«  M^Cabe* 

739 

See  IllFEBTIMSNCBy  1. 

APPEAL. 

1.  Decree  varied  on  appeal  in  re- 
spect of  costs  only.  BurkeH  v. 
Spray.  113 

2.  Where  an  order,  directing  money 
to  be  paid  out  of  court  is  appealed, 
the  Accountant  General  is  justi- 


fied in  d«Uyin|^  to  comply  with 
the  order  till  there  has  b<>en  time 
for  the  appellant  to  make  a  spe- 
cial application  for  a  stay  of  pro- 
ceedings to  the  court  below.  Fer- 
guson V.  Tadman.  Page  331 
<S^  Enrolment  ov  Dxcrss. 

APPORTIONMENT. 
See  Dbvisb,  1. 

APPROPRIATION. 
See  Leoact,  9. 

ARBITRATION. 

1.  If  the  assignees  of  a  bankrupt 
attend  meetings  under  a  reference 
to  which  the  bankrupt  was  a  party, 
and  make  no  objection  to  the  pro- 
ceedings, they  will  be  considered 
as  adopting  them,  and.  be  bound 
by  the  award.  Dod  v.  Herrings 
Ex  parte  Herring.  153 

2.  Jurisdiction  of  the  Court  of 
Chancery  in  awards,  under  the 
9  &  10  W.S.  c.  15.  In  the  matter 
of  Joseph  and  Webster,  496 

ARREST. 

A  person  who  is  served  with  a 
subpcena  ad  testificandwm  in  Zon- 
donf  and  is  at  the  time  resident 
there,  is  not  protected  from  arrest 
in  the  interval  between  the  service 
of  the  subpcena  and  the  day  ap* 
pointed  for  his  examination. 

Sembk,  A  witness,  who  comes 
to  London  in  order  to  be  ex- 
amined, is  protected  from  arrest 
during  the  whole  time  that  he 
remains  in  London  bondjM  fof 
the  purpose  of  giving  e? idence* 
8£  4 
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A  witness  is  not  protected  in 
going,  three  days  before  the  day 
.  appointed  by  the  examiner  for 
his  examination^  to  the  solicitor's 
.  office  to  look  at  the  interroga- 
tories, with  a  view  to  prepare 
himself  to  give  his  evidence  ac- 
curately. Gibbs  V.  PhiUipson. 

Page  19 

ASSETS,  Administration 

OF. 

Where  a  testator  creates  a  mixed 
and  general  fund  from  real  and 
personal  estate,  and  directs  that 
fund  to  be  applied  in  payment  of 
debts  and  legacies,  the  real  and 
the  personal  estate  must  con- 
tribute, in  proportion  to  their 
relative  amounts,  to  the  payment 
of  the  debts  and  legacies :  and  if 
some  of  the  legacies  fail  by  lapse 
or  otherwise,  that  part  of  the  fund 
which  would  have  been  applicable 
to  those  purposes,  being  undis- 
posed of,  belongs,  as  far  as  it  is 
composed  of  real  estate,  to  the 
heir;  and,  as  far  as  it  is  composed 
of  personal  estate,  to  the  next  of 
kin.  Roberts  v.  Walker,  752 
•   See  Iksglvekt,  1. 

Debtor  and  Creditor,  2,  S. 

mortoage,  1. 

Parties,  S. 

ASSIGNMENT. 

1.  Where  the  allowance  to  the 
assistant  parliamentary  counsel  to 

]  the  Lords  of  the  Treasury  be  as- 
signable, Qjtuere*  Cooper  v.  ReiUy* 

560 

2w.  In  order  to  constitute  an  equi- 
.table  assignment,  there  must  be 


an  eogn^ement  to  pay  out  of  the 
particular  fund.  Waiton  v.  The 
Duke  (if  Wellington.       P^602 

AWARD. 
See  Arbitration. 


BANKRUPT. 

1.  If  the  assignees  of  a  bankrupt 
attend  meetings  under  a  reference 
to  which  the  bankrupt  was  a  party, 
and  make  no  objection  to  the  pro- 
ceedings, they  will  be  considered 
as  adopting  them,  and  be  bound 
by  the  award.  Dod  v.  Herring; 
Ex  parte  Herring.  153 

2.  Where  stock  was  given  upon  trust 
for  A.  for  life,  and  after  his  de- 
cease, for  his  children,  with  a 
proviso,  that  A*%  life  interest 
should  not  be  subject  to  any  alien- 
ation or  disposition  by  sale,  mort- 
gage, or  otherwise,  in  any  manner 
whatsoever ;  and  in  case  he  should 
charge,  or  affect  to  charge,  affect, 
or  incumber  the  same,  such  mort- 
gage, sale,  or  other  disposidon,  so 
made  by  him,  should  operate  as  a 
complete  forfeiture  thereof,  and 
the  same  should  devolve  upon  the 
persons  next  entitled :  Held,  that 
on  A*%  bankruptcy,  his  life  inter- 
est passed  to  his  assignees,  to  the 
exclusion  of  his  children.  Ltar 
Leggett.  690 

See  Lien,  1. 

BARON  AND  FEME. 

Where  the  husband  purchases   an 
estate,  but  the  whole  consider- 
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alioii  18  paid  by  the  sister  of  the 
wife,  upon  eoaditlon  that  the  estate 
be  settled  to  the  use  of  the  hus- 
band and  wife  in  tail,  there  the 
case,  though  within  the  letter  of 
the  statute  of  the  1 1  Hen.  7.  c  20., 
b  not  within  the  equity  of  the 
statute :  and  the  alienation  of  the 
wife,  after  the  death  of  the  hus- 
band, is  valid.     JVtUkins  v.  Lea>is. 

Page  S78 

BOND. 

At  the  time  of  executing  a  bond  to 
secure  a  sum  of  money,  the  obli- 
gors procure  a  letter  from  the 
obligee,  stating  his  intention  not 

'  to  call  in  the  money  within  a  spe- 
cified period,  if  the  interest  be 
regularly  paid:  the  letter  is  a 
binding  undertaking* 

Payments  of  interest  made  one 
or  even  two  days  after  they  be- 
came due,  are  no  defeasance  of 
the  undertaking,  if  the  grantor 
accepts  them  without  objection. 

.    Notion  V.  Wood.  1  78 

See  LsoACT,  5. 


CALICO  PRINTING. 
See  Injunction,  1. 

CAVEAT. 

See  Enrolment  of  Decree 

CHARGE. 

1.  A  testator  devises  lands  to  R.  in 

fee,  and  reciting  that  he  has  exe- 

.   cuted  a  bond  for  the  due  payment 

•  of  a  certain  annuityy  he  charges 


the  lands  so  devised,  and  ako  the 
said  i2.,  his  heirs,  executors,  and 
administrators,  with  the  payment 
of  that  annuity;  he  then  gives 
divers  pecuniary  legacies,  and 
directs  the  residue  of  his  personal 
estate  to  be  divided  equally  be- 
tween R.  and  W.  i  Held,  that  the 
annuity  is  primarily  a  charge  upon 
the  lands  devised,  and  upon  R. 
personally,  in  exoneration  of  the 
personal  estate.  Welby  v.  Rock' 
cliff^  Page  571 

2.  Whether  a  sum  directed  to  be 
raised  out  of  the  rents  and  profits 
of  a  real  estate  is  to  be  raised  by 
annual  rents  and  profits,  or  by  sale 
or  mortgage,  is  a  question  of  in- 
tention, to  be  collected  from  the 
context  of  the  will,  and  from  the 
purposes  to  which  the  money  is  to 
be  applied.      Wihon  v.  HaUUey. 

590 
See  Ademption,  1. 

Devise,  1. 

CHARITY. 

L  Where  a  testator,  who  has  given 
his  personal  estate  to  charitable 
uses,  contracts  to  sell  real  estate, 
but  the  sale  is  not  completed  in 
his  lifetime,  his  lien  upon  the 
estate  for  the  amount  of  the  pur- 
chase*money,  is  an  interest  in 
land,  within  the  statute  of  mort- 
main, and  the  purchase-money 
will  not  pass  by  his  will  to  a 
charity.     Harrison  v.  Harrison. 

71 
2.  If  a  trustee,  to  whom  a  legacy  is 
bequeathed  upon  trust  to  purchase 
lands  for  charitable  purposes,  re- 
ceives the  money  and  lays  it  out 
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in  landsy  which  are  conveyed  to 
him  upon  the  trusts  expressed  in 
the  will ;  the  trust  thus  executed 
is  contrary  to  the  mortmain  act» 
and  will  not  be  carried  into  effect 
by  the  Court.  AUomey  General 
V.  Ackland.  Page  24S 

See  Annuity,  3. 

CHILDREN. 

Wherever  the  general  description  of 
children  in  a  will  would  include 
legitimate  children,  it  cannot  also 
be  extended  to  illegitimate  chil- 
dren. 

A  testator  devised  a  leasehold 
in  trust  for  his  *'  grandchild,  Eliza' 
ieiht  the  only  surviving  child  of 
his  son  WUUattty^  and  gave  the 
residue  of  his  property,  after  the 
death  of  his  wife  and  daughter,  to 
all  the  children  of  his  sons  James 
and  WUUam^  and  of  his  daughter 
Maryy  in  equal  shares ;  Elisabeth 
was  illegitimate,  and  WiUiam  had 
no  other  child :  Held, 

That  Elizabeth  did  not  take  any 
share  of  the  residue.  Bagley  v. 
MoUard.  581 

CLERK  IN  COURT. 

B*^  by  the  directions  of  a  solicitor 
who  was  then  concerned  for  a  de- 
fendant 7.,  had  acted  as  clerk  in 
Court  for  7*,  and  in  1816  61ed  his 
answer;  after  that  time  T.  was 
generally  resident  abroad ;  in  1822 
an  order  was  made  directing  that 
service  of  the  subpcena  on  his  clerk 
in  Court  should  be  good  service ; 
at  the  hearing  id  1-823  no  person 
appeared  for  T.,  and  a  decree  nisi 


WAA  pronounced  against  him ;  in 
1829»  the  solicitor,  upon  an  ap- 
plication mode  to  him  by  the 
Plaintiff,  declined  to  receive  a 
notice  on  the  behalf  of  T.,  stating 
that  he  had  long  since  ceased  to 
be  oonceitied  for  him,  and  that  he 
knew  not  where  he  was,  nor 
whether  he  was  alive  or  dead ;  in 
1829  the  Plaintiff  obtained  an 
order  that  service  of  the  subpcena 
to  shew  cause  against  the  decree 
on  the  clerk  in  court  of  T.  should 
be  good  service ;  and  the  su&poena 
was  served  on  B.^  who  had  not 
for  many  years  done  any  act  as 
clerk  in  court  for  T.  s  lield. 

That  B*  was  to  be  considered 
as  still  the  clerk  in  court  of  T^ 
and  that  the  service  of  the  subpoena 
was  strictly  regular.  Coster  v. 
Tumor.  Page  311 

COMMISSION  TO  ASCERTAIN 
BOUNDARIES. 

1.  In  order  to  sustain  a  bill  for  a 
commission  to  ascertain  bounda- 
ries^ the  plaintiff  must  establish, 
by  the  admission  of  the  defendant 
or  by  evidence,  a  clear  legal  title 
to  some  land  in  the  possession  of 
the  defendant,  and  also  a  ground 
for  equitable  reliefs  and  where 
the  quantity  of  the  land  of  the 
plaintiff,  in  the  possession  of  the 
defendant,  is  doubtful  upon  the 
evidence,  the  Court  will  direct  a 
commission  or  an  issue,  as  will 
best  answer  the  justice  of  the  case. 
Godfrey  v.  Littel.  59 

2.  To  a  bill  for  a  commission  to  as- 
certain boundaries,  all  persons 
having  any  interest  in  the  pro- 
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perty,  are  necessary  parties.  AiM/. 
U^  V.  B^.  Page  659 

COMMITMENT. 
Set  Contempt*  8. 

CONDITION. 

Where  an  annuity  is  given  to  a  cha- 
ritable in8tituti<m  for  ever  upon  a 
condition,  and  is  once  accepted 
and  acted  upoui  it  cannot  after- 
wards be  renounced  at  pleasure ; 
although  the  gift  is  coupled  with 
a  directiooi  that,  upon  the  neglect 
or  refusal  of  the  institution  at  any 
time  to  act  upon  the  condition, 
the  annuity  shall  be  applied  in 
another  manner.  Attorney  Ge» 
neral  r.  Christ's  Hospttal.       626 

CONFIRMATION. 

In  order  to  work  confirmation,  the 
party  said  to  CQnfirm  must  know 
the  law  as  well  as  the  fact.  Cocker 
rell  V.  Cholmeley,  418 

CONTEMPT, 

1.  A  party  who  is  in  contempt  for 
disobedience  to  an  order  in  a 
cause,  is  not  thereby  precluded 
from  making  a  motion  in  another 
cause,  having  a  reference  to  a  dis- 
tinct subject,  though  precisely 
between  the  same  parties.  Sem- 
Ue.    Garky.Deto.  103 

2.  Order  made  ex  parte  to  discharge 
a  defendant  in  contempt  for  not 
answering,  on  certificate  of  an- 
swer filed  and  tender  of  costs. 

Order  made  ex  parte  to  dis- 
charge a  defendant  in  contempt 


without  payment  of  costs,  on  cer- 
tificate that  iko  bill  had  been 
amended  since  the  contpinpt. 
Gray  v.  CampbeUi  Smith  v. 
Campbett.  Page  323 

2.  An  ex  parte  order  of  corniiiitment 
for  a  contempt  is  not  irregular, 
because  it  has  been  granted  abso- 
lutely in  the  first  instance,  al« 
though  the  person  guilty  of  the 
contempt  is  not  a  party  in  a 
cause. 

Whether  the  Court  will  make 
an  ex  parte  order,  that  a  person 
guilty  of  a  contempt  shall  stand 
absolutely  committed,  upon  the 
testimony  of  a  single  witness, 
quieref    Ex  parte  Clarke.       563 

CONTINGENCY. 

A  reversion  depending  upon  the 
contingency  of  the  tenant  for  life, 
who  was  sixty-three  years  of  age 
and  a  bachelor,  dying  without 
issue,  b  not  the  subject  of  esti- 
mate or  calculation. 

But  the  purchaser  of  this  rever- 
sion having,  in  his  treaty  with  the 
vendor,  proposed  to  deduct  one 
half  of  the  reversion  in  respect  of 
such  contingency,  and  the  treaty 
having  been  concluded  upon  that 
basis,  the  Court,  as  between  the 
vendor  and  purchaser,  will  value 
the  contingency  accordingly. 
Baker  v.  Beni.  224? 

COPYRIGHT. 

A  plaintiff  who  complains  of  a  piracjr 
of  his  work,  has  no  remedy  in 
equity,  unless  he  establish  a  title 
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to  an  injunction;  and  then  the 
.   account  will  fo]l<>*v 

The  Court  will  not  grant  an  in* 

junction,  but  will  leave  the  plain- 
tiff to  seek  his  legal  remedj, 
where  the  matter,  which  is  the 
subject  of  the  alleged  piracy, 
.  forms  but  a  very  inconsiderable 
part  of  the  plaintiff's  work,  and 
contains  merely  calculations,  and 
when  the  work  complained  of  has 
been  published  some  years.  Bailtf 
▼•  Taylor.  Page  73 

COSTS. 

1.  SemhlCf  if  a  bill  be  dismissed  at 
the  hearing  with  costs^  and  the 
plaintiff  be  then  out  of  the  juris- 
diction, and  the  plaintiff's  suit  be 
so  frivolous  and  vexatious,  that 
the  bill  could  not  have  been  filed 

.  hondjide  in  expectation  of  a  fa- 
vourable decree  — *  or  if  the  soli- 
citor of  the  plaintiff  guarantee  his 

.  client  against  the  costs  of  the  suit 
•»  the  Court,  upon  the  petition  of 

.  the  defendant,  will  compel  the  so- 
licitor of  the  plaintiff  to  pay  the 
taxed  costs.     Cockle  v.  Whiting. 

43 

2.  A  trustee,  refusing  to  pay  a 
legacy  without  the  direction  of 
the  Court,  in  a  case  which  ad- 
mitted of  no  doubt,  was  refused 
his  costs,  but  was  not  made  to  pay 
the  costs  of  the  suit,  because  he 
might  have  acted  from  ignorance, 
and  not  from  any  improper  motive. 
Knight  v.  Martin.  70 

8«  Where  a  cestui  que  trusty  having 

a  life  interest  only,   is  declared 

,    entitled  to  his  costs  out  of  the 


trust  property,the  Court  will  not 
give  him  a  mere  luui,  on  it,  to  be 
enforced  by  subsequent  proceed- 
ings, but  will  direct  an  immediate 
sale  for  the  purpose  of  defraying 
them. 

Decree  varied  on  appeal  in  re- 
spect of  costs  only.  Burkett  v. 
Spray.  Page  113 

4.  In  a  suit  instituted  by  a  solicitor 
for  payment  of  costs  due  to  him 
from  a  client,  it  appeared  by  the 
answer,  that  he  had  not  delivered 
a  signed  bill  conformably  to  the 
act  of  parliament:  a  bill  duly 
signed  was  subsequently  delivered, 
and  that  fact  was  put  in  issue  by 
a  supplemental  bill:  SemUe^  the 
defect  in  the  title  of  the  plaintiff, 
as  it  stood  at  the  institution  of  the 
suit,  was  not  cured : 

But  held,  that  the  objection,  not 
having  been  urged  at  the  original 
hearing,  could  not  be  taken  at  the 
hearing  on  further  directions. 
Pritchard  v.  Draper.  191 

5.  Extra  costs,  occasioned  by  a  mis- 
take of  the  Master,  allowed  to  a 
creditor  proving  his  debt  against 
a  lunatic's  estate.    In  re  BucUe. 

360 

6.  Where,  upon  a  bill  filed  by  a 
simple  contract  creditor,  the  only 
specialty  creditor  is  restrained  by 
injunction  from  proceeding  in  his 
action  at  law,  and  it  turns  out  up- 
on the  Master's  report,  that  the 
assets  are  insufficient  to  pay  the 
specialty  creditors,  the  executor 
will  have  his  costs  out  of  the 
assets,  but  not  the  plaintiff.  Young 
V.  Everest.  426 

7.  Where  a  trust  estate  descended 
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to  one  who  refused  to  execute  a 
conveyance  to  th^^^^^fp*^  *^^*h 
aftp»-  It  was  approved  by  his  soli- 
citor, unless  he  were  paid  a  sum 
of  money,  the  Court  ordered  the 
conveyance,  with  costs  against  the 
defendant.   JVatis  v.  Turner. 

Page  6S4 

8.  A  simple  contract  creditor,  who 
files  a  bill  for  the  administration 
of  asseto,  will  not  be  allowed  his 
cosU,  if  the  estate  is  not  sufficient 
for  the  payment  of  specialty  debts. 
Rowland  v.  Tucker.  635 

9.  Assignees  of  an  insolvent  mort- 
gagor are  not  entitled  to  the  costs 
of  a  suit  for  foreclosure,  though 
they  by  their  answer  disclaim,  and 
say  that  if  they  had  been  applied 
to,  they  would  have  released  the 
equity  of  redemption.  Collins  v. 
Shirley.  688 

10.  A  person  named  a  trustee  with- 
out his  knowledge,  and  in  that 
character  made  a  party  to  the  suit, 
having  never  accepted  the  trusts, 
is  entitled  to  his  costs  as  between 
solicitor  and  client.  Sherratt  v. 
Beniley.  655 

11.  Under  an  award  in  a  cause, 
which  award  was  afterwards  made 
an  order  of  court,  the  costs  of 
certain  parties  were  directed  to 
be  taxed  and  paid  to  them  out  of 
the  fund ;  a  part  of  those  costs 
was  incurred  in  proceedings  upon 
a  case  sent  to  law ;  when  the  bills 
were  carried  in  for  taxation  it  was 
discovered  that  the  person  who 
had  acted  as  their  solicitor 
throughout  the  suit,  and  who  had 
already  been  paid  in  full,  was  not 
a  solicitor,  but  an  attorney  only ; 


the  Master  thereupon  disallowed 
ttu  iXix.  u^ms  in  the  bills  except 
disbursements  to  lUo  clerk  in 
court,  and  his  taxation  was  con- 
firmed on  appeal.  Prebble  v.  Bog^ 
hurst.  Page  744 

12.  After  the  Plaintiffs'  costs  had 
been  taxed  and  paid,  it  was  dis-^ 
covered  that  their  agent  in  the 
cause  had  never  been  admitted  as 
a  solicitor;  and  an  order  was 
thereupon  made,  that  the  Master 
should  review  his  taxation,  and 
disallow  all  such  items  as  did  not 
consist  of  fees  paid  to  the  clerk 
in  court,  with  a  view  to  having 
them  refunded.  Coates  v.  Haxnk" 
yard.  746 

IS.  It  appearing,  upon  a  reference 
to  tax  an  agent's  bill  of  costs  in 
a  Chancery  suit,  that  he  never  had 
been  a  solicitor  of  the  court,  the 
Master  was  directed  to  disallow 
all  the  items,  except  those  for  dis* 
bursements  made  to  his  clerk  in 
court.  Sumner  v.  Ridgaoay.  748 
14.  If  a  motion,  after  being  refused 
with  costs  in  the  court  below,  be 
renewed  upon  new  facts  and  evi* 
dence  in  Uie  court  of  appeal,  it 
may  be  granted  with  costs,  it 
being  substantially  an  original 
motion.  In  the  Matter  of  Joseph 
and  Webster.  496 

CREDITOR- 
See  Costs,  6.  8. 

Dbbtor  and  Creditor. 
Parties,  S. 

COUNSEL. 

See  Assignment,  1. 
Receiver,  S. 
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CROSS  EXAMINATION 
i5^  Witness,  3. 

CROSS  REMAINDERS. 

Where  estates  tail  are  devised  to 
more  than  two  persons  as  tenants 
in  common^  and  it  is  manifest  that 
the  testator  did  not  intend  that 
any  part  of  the  estate  should  go 
over  unless  there  were  a  failure  of 
issue  of  all  the  devisees,  there  the 
devisees  take  cross  remainders. 

Where  estates  tail  are  given  to 
two  persons  only  as  tenants  in 
common,  there  cross  remainders 
between  them  will  be  implied,  al- 
though there  is  no  expressed  in. 
tention  that  no  part  of  the  estate 
should  go  over  until  the  failure  of 
issue  of  both,  unless  the  limitation 
to  them  be  successively,  severally, 
or  respectively.  Livesey  v.  Har^ 
ding.  Page  636 

CUSTOMARY  TENEMENTS. 

Where  a  customary  tenement  is  free- 
hold, and  the  lord,  being  only 
tenant  for  life  of  the  manor,  pur- 
chases the  fee  of  the  customary 
tenement,  the  seignory  is  sus- 
pended during  the  life  of  the  lord, 
but  revives  at  his  death,  and  the 
customary  tenement  descends  to 
his  heir.  32 

Sed  quarej  p.  750. 

Where  the  custom  of  a  manor 
requires  a  bargain  and  sale,  as  well 
as  a  surrender  and  admittance,  to 
pass  the .  customary  tenement,  the 
freehold  is  in  the  tenanti  and  not 


in  the  lord,    fiingiam  v.  Wood" 

Page  32 


DEBTOR  AND  CREDITOR. 

1.  Where  a  lease  of  mines  is  taken 
by  six  persons,  for  the  purpose  of 
working  tliem  in  partnership,  and 
the  managing  partner  becomes,  in 
the  course  of  such  management, 
indebted  to  the  concern,  his  in- 
terest in  the  partnership  is  in  the 
£rst  place  Applicable  to  satisfy  his 
debt  to  the  concern.  Fereday  v. 
fVightwici.  45 

2.  In  a  suit  instituted  in  1814^  to 
administer  the  personal  estate  of 
an  intestate  who  died  in  ISOTt 
the  Master  reported  that  no  debts 
had  been  proved,  and  by  the 
decree  on  further  directions,  in 
1817,  the  whole  of  the  residue 
was  apportioned  and  distributed ; 
but  as  the  plaintiff  was  then  an 
infant,  his  share,  amounting  to 
four-ninths  of  the  fund,  was  re- 
tained, and  carried  to  his  separate 
account.  In  1825,  a  foreign 
prince,  claiming  to  be  a  creditor 
of  the  intestate,  petitioned  for  leave 
to  prove  his  debt  against  the  sum 
remaining  in  court ;  and  the  plain- 
tiff, coming  of  age  soon  after,  ap- 
plied to  have  that  sum  paid  out : 
Held,  that  the  creditor  was  not 
precluded  by  the  previous  pro- 

.  ceedings,  or  the  lapse  of  time, 
from  tendering  such  proof  before 
the  Master ;  but  that  every  de- 
fence should  be  allowed  there, 
which  would  have  been  competent 
upon  a  new  bill ;  that  the  debt,  if 
established,  must  be  reBtricted,  as 
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against  the  fund  in  coart,  to  that 
proportion  which  the  plaintiffs* 
share  bore  to  *^-  •'"^*®  amount 
dist>^ated;  and,  therefore,  that 
after  reserving  a  sum  equal  to 
four-ninths  of  the  claim,  the  re- 
sidue of  the  fund  ought  to  be  paid 
out  to  the  plaintifil  Grey  v. 
SomerviUe.  Page  3S8 

3«  Under  the  common  decree  in  an 
administration  suit,  a  creditor  ap- 
plied to  prove  a  debt  which  was 
barred  by  lapse  of  time ;  and  the 
executors  refusing  to  interfere, 
the  Plaintiff,  a  residuary  legatee, 
insisted  on  setting  up  the  objection 
of  the  statute : 

Held,  that  it  was  competent  for 
the  Plaintiff*,  or  any  other  party 
interested  in  the  fund,  to  take  ad- 
vantage of  the  statute  before  the 
Master,  notwithstanding  the  re- 
fusal of  the  executors. 

Whether  the  Master  is  himself 
bound  to  take  the  objection. — 
Quaref    Shewenv,  Vanderhorst. 

347 

DEVISE. 

1.  A  testator  by  mil  gives  his  moiety 
of  an  estate  called  /f.,  to  his  sister 
and  her  children,  and  subsequently 
by  a  codicil  which  purports  to  give 
them  the  whole  of  that  estate  if 
he  shall  possess  it  at  his  death, 
charges  it  with  a  sum  of  money 
to  legatees:  at  the  date  of  the 
will  and  codicil  he  was  owner  of 
only  one  moiety  of  i/«,  but  before 
his  death  he  acquired  the  other : 
Although  the  devise  fails  as  to  the 
after-purchased  moiety,  the  charge 
is  good  for  the  whole  sum,  and 


equity  will  make  no  apportion- 
ment.  LwhingUm  v.  SeweU, 

Page  169 

2.  A  devise  and  bequest  *f  u  ^\  piy 

estate  and  effects,  both  real  ^&4 
personal,  which  I  shall  die  pos- 
sessed of,"  extends  to  lands  pur- 
chased by  the  testator  after  the 
date  of  his  will :  and  therefore  the 
heir,  taking  benefits  under  the 
will,  must  elect.  Churehtnan  v. 
Ireland*  250 

But  see  Johnson  v.  Tdford.  244 

3.  A  testator  devised  a  farm  to  his 
two  sons,  with  permission  to  dis- 
pose of  it  to  certain  persons,  if 
they  thought  proper:  but  if  it 
should  not  be  sold,  he  bequeathed 
it,  after  the  decease  of  dther  of 
his  sons,  to  the  survivor,  and  di- 
rected that,  after  the  death  of 
both,  it  should  be  sold,  and  the 
money  divided  equally  between 
the  children  of  his  sons :  Held, 

That  the  sons  "wet^  only  joint 
tenants  for  life  with  a  power  of 
sale; 

That  they  could  make  a  good 
title,  and  give  discharges  for  the 
purchase  money ; 

That  they  were  joint  tenants 
for  life  of  the  purchase  money; 
and  that,  upon  the  death  of  the 
survivor,  it  would  devolve  to  their 
children.    Breedon  v.  Breedon. 

413 

4.  A  testator  devised  in  the  follow- 
ing words:  '<  as  to  the  rest  of  my 
estate,  the  two  houses,  one  in  £^. 
John's  Lafte^^Bud  the  other  in 
FoggweU  Courts  in  Charter^house 
Lane,  I  give  to  my  wife  for  her 
life,  and  after  her  decease  that  in 
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Si.  John's  Lane  to  my  daughter; 
the  other  between  my  two  sons, 
to  be  equally  iU-««-=^  ««a, 
that  ^^  tiaughter  took  only  an 
estate  for  life,  in  the  house  in  St. 
John's  Lane.    Esdaile  y.  GalL 

Page  540 
5.  A  devise  of  real  estate  to  all  the 
younger  children  of  the  testator's 
daughter,  as  tenants  in  common, 
with  a  devise  over  in  case  they 
should  all  die  under  twenty-one, 
or  be  married  without  consent, 
would  give  a  vested  interest,  sub- 
ject to  be  devested  in  that  eventi 
unless  a  different  intent  appeared 
from  the  subsequent  part  of  the 
will. 

The  first  husband  of  the  daugh- 
ter was  liviDg  at  the  time  of 
making  the  will,  and  at  the  death 
of  the  testator,  and  although  it 
was  plain  that  the  testator  had  not 
in  his '  contemplation  a  second 
marriage  of  his  daughter,  yet,  the 
gift  over  being  in  case  the  daugh- 
ter should  leave  no  issue  behind 
her,  the  children  of  the  second 
marriage  took  equally  with  the 
children  of  the  first  marriage. 
CriUhett  v.  Taynton.  541 

6.  A  testatrix  devised  lands  to  trust- 
ees, in  trust,  in  the  first  place, 
at  their  discretion,  to  pay  an 
annuity  to  her  son  A.<t  and  next 
to  apply  the  rents  to  the  main- 
tenance, education,  and  bringing 
up  of  the  three  children  of  A. 
during  A'%  life;  the  sole  sur- 
vivor of  the  three  children  attained 
twenty-one  in  the  lifetime  of  A. : 
Held,  that  the  interest  of  such 
curviving    child    in    the   surplus 


rents  and  profits  did  not  ceaie  on 
his  attaining  twenty-one,  but  that 
he  connxRiv«  *«ititled  to  them 
during  the  life  of  his  {iitnt:».  ^^J- 
ham  V.  Mee.  Page  6Si 

DISCLAIMER. 

In  order  to  get  rid  of  the  effect  of  a 
disclaimer,  a  direct  application^ 
supported  by  affidavits  establishing 
a  special  case,  is  necessary.  Bidden 
Y.  Lediard*  110 

DISMISSAL  OF  BILL. 

1.  If  a  Defendant,  who  is  in  a  situ- 
ation to  dismiss  a  bill  by  an  order 
of  course  for  want  of  prosecution, 
•after  replication  filed,  does  not 
avail  himself  of  his  right,  and 
permits  the  plaintiff  to  file  inter- 
rogatories and  examine  witnesses, 
he  cannot  afterwards  dismiss  the 
bill  for  want  of  prosecution ;  aod 
an  order  of  dismissal  subsequently 
obtained,  will  be  discharged  for 
irregularity.  Femes  v.  Hutchin- 
son.  22 

2.  An  order  to  amend,  obtained  in 
violation  of  the  ISth  of  the  new 
orders,  may  be  treated  as  a  mere 
nullity;  although,  therefore  it  re- 
mains undischarged,  it  is  no  answer 
to  a  motion  to  dismiss  the  bill. 

If  notice  of  a  motion  to  dismiss 
a  bill  for  want  of  prosecution  is 
given  for  too  early  a  day,  the 
defect  is  not  cured  by  the  motion 
being  accidentally  postponed  to  a 
day  when  it  might  have  been  re- 
gularly made.  De  Geneve  v.  Han- 
nam.  494 
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ELECTION. 

1«  An  heir  is  not  put  to  his  election 
between  a  Scotch  estate  and  be- 
nefits given  to  him  by  a  will,  by 
the  force  of  mere  general  expres- 
sions :  especially  if  the  uses  of 
the  will  are  not  applicable  to 
Scotch  property^ 

An  heir  is  not  to  be  disinherited 
by  ambiguous  expressions. 

A  testator,  by  a  codicil,  reciting 
that  he  had  purchased  certain 
freeholds  since  the  date  of  his  will, 
devised  .them  to  trustees  upon  the 
trusts  expressed  in  his  will,  and 
directed  that,  if  any  hereditaments 
purchased  by  him  at  any  time  or 
times  should  happen  to  be  con- 
veyed after  the  date  and  publish- 
ing thereof,  his  heir-at-law,  or 
other  real  representatives,  and 
every  other  person  in  whom  the 
same  should  be  vested,  should, 
forthwith  upon  his  decease,  convey 
and  assure  the  same  to  his  trustees 
upon  the  trusts  of  his  will:  he 
purchased  other  estates  after- 
wards :  Held,  that,  as  to  the  sub- 
sequently-purchased estates,  a  case 
of  election  was  not  raised  against 
the  heir  taking  benefits  under  the 
will.  Johnson  v.  Telford.  Page  244 
2.  A  deviKc  and  bequest  of  '*  all  my 
estate  and  effects,  both  real  and 
personal,  which  I  shall  die  pos- 
sessed of,**  extends  to  lands  pur- 
chased by  the  testator  after  the 
date  of  his  will :  and  therefore  the 
heir,  taking  benefits  under  the 
will,  must  elect.  Churchman  v. 
Ireland.  250 


3.  Where  judgment  has  been  given 
at  law,  that  a  power  of  sale  had 
not  been  well  executed,  the  De- 
fendants at  law,  claiming  under 
the  alleged  execution  of  the  power, 
filed  a  bill  in  equity  to  have  the 
defect  in  the  execution  of  the 
power  supplied,  and  the  instru- 
ment, by  which  it  had^  been  exe- 
cuted, rectified ;  and  they  at  the 
same  time  prosecuted  a  writ  of 
error  on  the  judgment:  the  suit 
in  equity  having  been  brought  to 
a  hearing,  Held,  that  the  Plain- 
tiffs in  equity  were  bound  to  elect 
either  to  have  the  bill  dismissed 
or  to  abandon  the  writ  of  error. 
CockereU  v.  Cholmeley.  Page  418 

ENROLMENT  OF  DECREE. 

A  caveat  tendered  at  the  proper 
oflBce,  after  a  decree  has  been  de- 
livered to  the  secretary  for  en- 
rolment, and  forwarded  to  the 
Lord  Chancellor  in  order  to  be 
signed,  comes  too  late  to  prevent 
the  effect  of  enrolment,  although 
in  point  of  fact  the  signature  was 
not  adhibited  till  after  the  caveat 
was  tendered. 

The  enrolment  of  a  decree  will 
not  be  vacated  merely  on  the 
ground  of  despatch  used  by  the 
party  enrolling,  or  of  surprise 
upon  the  opposite  party,  where 
no  fraud  or  deception  has  been 
practised. 

A  party  is  not  bound  to  com- 
municate to  his  adversary  his  in- 
tention to  enrol  the  decree,  be- 
'  cause  the  latter  informs  him  of 
his  intention  to  appeal  against  it. 
3  F 
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Barnes  ▼.   Wilson^     Tarleton  w. 
Dyer.  Page  486 

EVIDENCE- 

1.  If  the  plaintiff  read  a  passage 
from  the  defendant's  answer,  as 
evidence  of  a  particular  fact,  the 
defendant  has  no  right  to  read 
subsequent  matter  connected  with 
it  by  such  words  as  ^^but"  and 
"  and,''  unless  the  subsequent 
matter  be  explanatory  of  the 
passage  read  by  the  plaintiff. 
Davis  V,  Spurting.  64 

2.  Where  an  agreement  expressly 
refers  to  a  plan  as  an  existing 
documentf  forming  a  term  in  the 
contract,  parol  evidence  is  ad- 
missible for  the  purpose  of  identi- 
fying the  plan:  but  unless  the 
evidence  of  identity  is  clear  and 
satisfactory,  specific  performance 
of  such  an  agreement  will  be  re- 
fused.   Hodges  V.  HorsfaU.     116 

^.  Declarations  of  one  partner,  as  to 
the  payment,  subsequently  to  a 
dissolution,  of  a  debt  due  to  the 
partnership,  are  admissible  against 
the  other  partner-  Pritchard  v. 
Draper.  191 

EXCEPTIONS. 

Form  of  exceptions  for  impertinence 
under  the  new  orders. 

An  exception  for  impertinence 
fails,  if  any  part  of  the  passage 
included  in  it  be  not  impertinent. 
Wagstaffy.  Bryant.  28 

EXCHANGE,  RATE  OF. 
See  Lboact,  5. 


EXECUTOR. 

An  executor  who  is  employed  by 
his  co-executor  as  his  agent  to 
sell  an  estate,  which,  under  the 
will  of  the  testator,  the  co-ex- 
ecutor alone  had  power  to  sell, 
and  who  hands  over  the  price  of 
the  estate  to  his  co-executor,  is 
not  accountable  for  the  misap- 
plication of  that  price  by  the  co- 
executor,  because  he  had  no  legal 
right  to  retain  it,  although,  by 
the  will  of  the  testator,  the  price 
of  the  estate,  when  sold,  was  to  be 
considered  as  part  of  his  personal 
estate.  Davisv.Spurling.FageG^ 

See  Pleading,  S»  4. 

EXONERATION. 

In  order  to  exonerate  the  personal 
estate  from  the  payment  of  debts, 
there  must  appear  upon  the  whole 
will  a  manifest  intention  to  that 
effect.  Driver  v.  Ferrand.  681 
See  Charge,  1. 

EXTINGUISHMENT. 
See  Power,  5, 6,  ?• 


FELONY. 
See  Forfeiture,  2. 

FINE. 
See  Power,  5,  6. 

FORFEITURE. 

1.  In  cases  of  nonpayment  of  money, 
the  Court  will  relieve  against  pe- 
nalty or  forfeiture ;  but  when  it  is 
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not  a  case  of  penalty  or  forfeiture, 
but  a  privilege  is  conferred  upon 
payment  of  money  at  a  stated 
period,  then  the  privilege  is  lost, 
if  the  money  is  not  paid  accord- 
ingly. Davis  V.  Thomas.  Page  506 
2.  Personal  property,  not  belonging 
to  a  felon,  convicted  of  simple 
larceny  and  sentenced  to  trans- 
portation, at  the  time  of  his  con- 
viction, but  accruing  due  to  him 
afterwards,  before  his  term  of 
transportation  has  expired,  is  for- 
feited to  the  crown.  Roberts  y, 
Walker.  752 

See  Aliekatign,  1. 
Bankrupt,  2. 

FRAUDS,  STATUTE  OF. 

See  Agreement. 

FREEHOLD. 

Where  a  custom  of  a  manor  requires 
a  bargain  and  sale,  as  well  as  a 
surrender  and  admittance,  to  pass 
the  customary  tenement,  the  free- 
hold is  in  the  tenant,  and  not  in 
the  lord.     Bingham  v.  Woodgate. 

32 


GUARDIAN. 

Where  a  father  has  deserted  his 
children,  and  is  not  of  ability  to 
maintain  them,  the  Court  will 
make  an  order,  referring  it  to  the 
Master  to  approve  of  a  proper 
person  to  act  in  the  nature  of  a 
guardian,  and  to  inquire  whether 
it  will  be  for  the  benefit  of  the 
infants  that  a  certain  sum  should 
be  raised  out  of  property  to  which 


they  are  absolutely  entitled  under 
a  will;  and  upon  the  Master's 
report,  that  it  is  for  their  benefit, 
and  with  the  consent  of  the  ex- 
ecutors of  that  will,  will  order 
the  sum  to  be  raised  accordingly. 
In  the  Matter  of  the  Estate  of 
Mary  England.deceased.  Page  499 

HEIR. 
See  Election. 

ILLEGITIMATE  CHILDREN. 
See  Children. 

IMPERTINENCE. 
1.  Statemenu  in  an  answer  are  im- 
pertinent, if  they  are  neither 
called  for  by  the  bill  nor  ma- 
terial to  the  defence,  with  refer- 
ence to  the  order  or  decree  which 
may  be  made  on  the  bill. 

Statements  in  an  answer  to  a 
bill  of  revivor,  which  merely  shew 
irregularity  and  misconduct  in  the 
former  proceedings  in  the  suit, 
are  impertinent. 

Form  of  exceptions  for  imper- 
tinence  under  the  new  orders. 

An  exception  for  impertinence 
fails,  if  any  part  of  the  passage 
included  in  it  be  not  impertinent. 
Wagstaff  V.  Bryant.  23 

2.  If  the  time  for  referring  a  further 
answer  for  insufficiency  upon  the 
old  exceptions  under  the  sixth 
order  has  expired,  it  cannot  after- 
wards be  revived  by  referring  the 
answer  for  impertinence. 

Semble^  it  is  too  late  to  except 
to  an  answer  for   impertinence, 
when  the  time  has  expired,  after 
SF  2 
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which,  accordiog  to  the  new 
orders,  the  answer  is  to  be  deemed 
sufficient    Jeffrey  v.  M^Cabe. 

Page  739 

IMPLICATION. 
See  Will,  32. 

INJUNCTION. 

1.  A  plaintiff  who  complains  of  a 
piracy  of  his  work,  has  no  remedy 
in  equity,  unless  he  establish  a 
title  to  an  injunction;  and  then 
the  account  will  follow. 

The  Court  will  not  grant  an  in- 
junction, but  will  leave  the  plaintiff 
to  seek  his  legal  remedy,  where 
the  matter,  which  is  the  subject 
of  the  alleged  piracy,  forms  but  a 
very  inconsiderable  part  of  the 
plaintiff's  work,  and  contains 
merely  calculations,  and  when 
the  work  complained  of  has  been 
published  some  years.  Baily  ▼. 
Taylor.  73 

2.  Equitable  jurisdiction  upon  the 
S4G.3.  C.23.  is  not  excluded  by 
the  special  remedy  thereby  pro- 
vided. Independent  of  that  re- 
medy, the  statute  vests  in  the 
Inventor  a  right  of  t)roperty,  which, 
though  only  of  three  months* 
duration,  equity  will  protect  by 
injunction,  if  the  title  be  satis- 
factorily established. 

In  this  case,  the  evidence  as  to 
title  not  being  conclusive,  the  in- 
junction was  dissolved,  and  an 
issue  directed,  the  defendants 
keeping  an  account.  Sheriff  v. 
Coates.  159 

8*  Injunction  granted  generally  to 
restrain  the  sale,  both  before  and 


after  the  term  limited  by  the  pe^ 
tent,  of  machines  piratically  manu- 
factured while  the  patent  was  in 
force.     Crossley  v.  Beverley. 

Page  166 

4.  A  railway  company,  in  exercise 
of  the  powers  conferred  on  them 
by  an  act  of  parliament,  which 
gave  compensation  to  persons 
whose  property  might  sustain 
damage  from  their  operations, 
were  proceeding  to  erect  an  arch 
over  a  mill-race,  for  the  purpose 
of  sustaining  an  embankment  on 
which  the  railway  was  to  be  con- 
structed; and  it  appeared  that 
Injury  would  be  done  to  the  mill, 
if  the  arch  were  of  the  proposed 
dimensions,  but  that  the  injury 
would  be  avoided,  if  the  ardi 
were  of  certain  larger  dimensions ; 
an  injunction  was  granted  to  re- 
strain the  company  from  making 
over  the  mill-race  an  arch  of  less 
than  certain  specific  dimensions. 
Coats  V.  The  Clarence  Railway 
Company.  181 

5.  An  injunction  allowed  to  be 
moved  for  ex-parie,  in  a  pressing 
case,  after  the  defendants  had 
entered  an  appearance. 

In  this  case,  counsel  having 
been  instructed  to  oppose  the 
motion,  although  no  notice  had 
been  given,  the  Court  allowed 
them  to  be  heard.  Acraman  v. 
Bristol  Dock  Company.  321 

6.  Where  the  plaintiff  has,  by  tor- 
tious means,  got  into  possession 
of  property  pending  a  suit  to 
establish  his  equitable  title  to  it, 
the  Court  will  not  stay  legal  pro- 
ceedings against  him  for  the  re- 
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coveiy  of  possession.    Grafton  v. 
Griffin.  Page  836 

?•  The  Court  will  stay  proceedings 
in  an  action  against  its  officers, 
where  the  question  to  be  tried 
is,  how  far  they  liave  conducted 
themselves  with  propriety  in  the 
execution  of  its  orders.  Ex  parte 
Clarke.  563 

INSOLVENT. 

1.  A  person  who  had  taken  the 
benefit  of  the  act  for  the  relief 
of  insolvent  debtors,  first  in  1814, 
and  a  second  time  in  1820,  died 
in  1826,  leaving  assets  more  than 
sufficient  for  the  payment  of  all 
the  debts  which  he  had  contracted 
subsequently  to  his  second  insol- 
vency: Held, 

That  the  assets  ought  to  be 
applied  in  payment  first  of  these 
subsequent  debts ;  and,  secondly, 
of  the  debts  scheduled  under  the 
second  insolvency ;  and,  thirdly, 
of  the  debts  scheduled  under  the 
first  insolvency : 

That  a  court  of  equity  had 
jurisdiction  so  to  administer  the 
fund:  and 

That  the  right  of  the  creditors 
to  such  relief  was  not  affected  by 
the  statute  of  limitations.  Barton 
V.  Tattersall.  237 

2.  A  testator  bequeathed  the  divi- 
dends of  certain  stock  to  his 
nephew,  solely  for  the  mainte- 
nance of  himself  and  his  family, 
declaring  that  such  dividends 
should  not  be  capable  of  being 
charged  with  his  debts  or  engage- 
ments, and  that  he  should  have 
no  power  to  charge,  assign,  an- 


ticipate, or  encumber  them;  but 
that  if  he  should  attempt  so  to  . 
do,  or  if  the  dividends,  by  bank- 
ruptcy, insolvency,  or  otherwise, 
should  be  assigned  or  become 
payable  to  any  other  person,  or 
be  or  become  applicable  to  any 
other  purpose  than  for  the  main- 
tenance of  the  nephew  and  his 
family,  his  interest  therein  should 
cease,  and  the  stock  be  held  upon 
trusts  for  his  children.  Long 
subsequently  to  the  date  of  the 
will,  and  a  few  weeks  prior  to  a 
codicil  confirming  it,  the  nephew 
took  the  benefit  of  the  Lords' 
act  (I  G.4.  C.119.)  in  the  usual 
way;  and  some  years  afterwards 
the  testator  died :  Held,  that  this 
insolvency  operated  as  a  for- 
feiture of  the  life-interest  given 
to  the  nephew  by  the  will.  Yar' 
nold  V.  Moorhouse.  Page  364 

3*  Where  trustees  under  a  will  have 
a  discretion  as  to  the  manner  of 
the  application  of  the  trust  fund 
for  the  benefit  of  a  particular  per- 
son, but  no  power  to  apply  it 
otherwise  than  for  the  benefit  of 
that  cestui  que  trust  during  his 
life,  his  interest  passes  to  his 
assignees  under  the  insolvent  act, 
notwithstanding  a  proviso  in  the 
will,  that  he  shall  not  have  power 
to  sell,  mortgage,  or  anticipate 
the  income  of  the  fund.  Green 
v.  Spicet.  895 

See  Costs,  9. 
Parties,  4. 

INSUFFICIENCY. 
See  Answer. 

SF  S 
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INTEREST. 
See  LEOACTy  5»  6. 

IRISH  CURRENCY. 

A  testator,  by  his  will  made  in 
Irelandf  prior  to  the  6  GA,  c.79., 
bequeaths  an  annuity,  and  dies 
domiciled  in  England,  after  that 
act  was  passed.  The  annuity  is 
to  be  paid  according  to  the  rate 
of  Irish  currency.  Holmes  v. 
Holmes.  Page  660 

ISSUE. 

Order  made  nisi  that  an  issue  might 
be  taken  pro  confesso,  the  Plaintiff 
in  the  issue  having  repeatedly 
made  default.    Potoell  ▼•  Wood. 

S54 
See  Commission    to    ascertain 
Boundaries,  1. 


JAMAICA  CURRENCY. 
See  Legacyv  5. 

JUDGMENT. 
See  Legacy,  5. 

JURISDICTION. 

I.  A  court  of  equity  relieves  against 
a  defective  execution  of  a  power, 
only  when  the  defect  consists  in 
the  want  of  some  circumstance  in 
the  manner  of  execution;  and  it 
will  reform  a  deed  where  the  in- 
tention of  the  parties  is  mistaken 
by  the  drawer,  but  will  not  correct 
an  error  in  an  instrument  occa- 
sioned by  the  ignorance  of  the 
parties  in  matter  of  law. 
Lands  were  devised  to  a  trustee  < 


and  his  heirs,  to  the  use  of  A. 
for  life,  without  impeachment  of 
waste,    with    divers    remainders 
over;  and  a  power  was  given  to 
the  trustee,  with  the  consent  of 
the  tenant  for  life  in  possession, 
to  sell  the  property  or  any  part  of 
it,  and  to  lay  out  the  money  in 
the  purchase  of  other  lands  to  be 
settled  to  the  same  uses,  and  in 
the  meantime,  to  invest  it  in  the 
public  funds;   and,  for  the  pur- 
poses of  such  sale,  to  revoke  the 
original  uses,  and  appoint  new 
uses.    A    contract  was    entered 
into  for  tlie  sale  of  the  estate  for 
13,400/.,  exclusive  of  the  timber, 
which  was  to  be  taken  at  a  valu- 
ation ;    and,  it  being   conceived 
that  the  tenant  for  life,  without 
impeachment  of  waste,  was  en- 
titled   to    receive    for    his    own 
benefit  the  amount  of  the  valu- 
ation of  the  timber,  a  deed  was 
executed,  by  which  he,  in  con- 
sideration of  2448/.,  conveyed  the 
timber    to    the    purchaser;    and 
the  trustee,  in   consideration  of 
13,400/.,  conveyed  the  land  ex- 
clusive of   the    timber.      Many 
years  afterwards,  the  tenant  for 
life,  being  advised  that  he  was 
not  entitled  to  the  amount  of  the 
valuation  of  the    timber,  trans- 
ferred to  the    trustee  as  much 
3  per  cent,  stock  as  2448/.  would 
have  produced  at  the  time  of  the 
sale.    After  the  death  of  A.,  the 
next  remainder-man,   though   he 
had  concurred  in  proceedings  in 
which  the  fund  produced  by  the 
sale  was  treated  as  applicable  to 
the    purposes    of  the    testator's 
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wiU,  brought  a  writ  of  formedon, 
and  obtained  judgment  on  the 
ground  that  the  power  of  sale 
was  not  well  executed:  Held, 

That  a  court  of  equity  could 
not  relieve  against  that  judgment. 
CockereU  v.  Choltneley.  Page  418 
2.  Jurisdiction  of  the  Court  of 
Chancery  in  awards,  under  the 
9  &  10  fF.  3.  c.  15.  In  the  Matter 
of  Joseph  and  Webster*  496 

See  Insolvent,  1. 


LAPSE. 

A  testator  gave  the  residue  of  her 
estate  to  trustees,  upon  trust,  to 
pay  the  dividends  to  A>  during 
her  life ;  and  afler  her  death,  to 
his  two  nephews,  B.  and  C, 
share  and  share  alike;  and  if 
either  of  his  nephews  died  before 
his  share  of  the  trust-money  be- 
came payable,  without  leaving 
issue,  the  share  of  him  so  dying 
was  to  go  to  the  survivor:  B.y 
one  of  the  nephews,  died  in  the 
testator's  lifetime,  and  left  no 
issue:  Held,  that  there  was  no 
lapse  as  to  any  part  of  the  re- 
sidue, and  that  the  whole  went, 
upon  the  death  of  A.^  to  the  sur- 
viving nephew  C  Humphreys  v. 
H&voes.  639 

LEASE. 

A  testator  devised  lands  to  trustees, 
upon  trust,  out  of  the  rents  and 
pro6ts  to  pay  two  annuities,  and 
subject  thereto  to  permit  A.y  and 
after  him  his  wife,  to  receive  and 
take  the  rents  and  pro6ts  during 
their  respective  lives;  and  after 


Ml. 


the  decease  of  the  survivor  he 
devised  the  lands  to  their  chil- 
dren: Held,  that  the  trustees 
could  grant  a  valid  lease  of  the 
lands  for  a  term  of  ten  years. 
Naylor  v.  Amitt.  Page  501 

LEGACY. 

1.  A  testator  bequeathed  ^'  to  the 
two  sons  and  the  daughter  ofAmB.*' 
sol.  each :  at  the  date  of  the  will 
and  the  death  of  the  testator  A.B* 
had  one  son  and  four  daughters ; 
each  of  these  five  children  is  en- 
titled to  a  legacy  of  5^.  Harrison 
V.  Harrison.  72 

^-  Equal  sums  given  to  the  same 
person  by  a  will  and  codicil,  held, 
from  the  character  and  objects  of 
the  latter,  to  be  substitutional, 
and  not  accumulative,  although 
the  legacy  given  by  the  codicil 
was  only  conditional.  Fraser  v. 
Byng.  90 

3.  A  testator  gave  a  legacy  of 
]  2,500/.  4  per  cent,  annuities.  At 
the  making  of  his  will  there  was  a 
stock  called  new  4  per  cents.,  in 
which  he  had  a  small  sum,  and  a 
stock  called  4  per  cent,  consoli- 
dated, of  which  he  was  a  holder 
to  a  very  large  amount.  Before 
the  death  of  the  testator  the  latter 
stock  was  reduced  to  3^  per  cent. ; 
and  another  4  per  cent,  stock  was 
created.  The  investment  of  the 
legacy  is  to  be  in  an  existing  4 
'per  cent,  stock,  and  not  in  the 
stock  which  had  been  reduced  to 
3i  per  cent.     Banks  v.  Sladen* 

216 

4.  Where  a  sum  of  money  is  be- 
queathed in  terms  that  give  an 

3F  4 
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absolute  Interest  to  the  legatee, 
the  mere  addition  by  subsequent 
words  of  a  power  to  dispose  of  the 
legacy  by  will  during  the  con- 
tinuance of  a  prior  life-interest  in 
the  money,  does  not  by  implica^ 
tion  exclude  the  right  of  the  lega- 
tee to  dispose  of  it  by  deed  inter 
vivos  during  the  same  period* 
Camber  y.  Graham,         Page  450 

5.  A  testator,  domiciled  in  Jamaica, 
'  gave  legacies  in  Jamaica  currency 
to  J.  C,  H.  C,  and  M.  C,  per- 
sons also  domiciled  in  that  island, 
and  desired  them  to  be  paid  out 
of  money  due  to  him  on  certain 
bonds  which  the  will  specified. 
At  his  death,  which  happened  in 
Scoiland  in  1790,  no  such  bonds 
were  to  be  found ;  but  J.  C.  was 
then  Indebted  to  his  estate  upon 
other  bonds,  in  a  sum  which  ex- 
ceeded tlie  value  of  his  legacy, 
and  which,  a  year  afler  the  tes- 
tator's death,  including  interest, 
was  equal  to  the  amount  of  the 
penalties.  In  1794,  actions  were 
brought  in  Jamaica  upon  those 
bonds,  by  the  testator's  personal 
representative  there,  and  judg- 
ments recovered  against  </•  C.  for 
the  full  penalties  and  costs ;  but 
no  attempt  was  made  to  levy  exe- 
cil^tion  upon  the  judgments,  and 
they  remained  unsatisfied.  About 
the  time  of  the  testator's  death,  the 
legatees  came  to  England,  and 
never  returned  to  Jamaica,  nor 
did  any  of  them  set  up  a  claim  to 
their  legacies  prior  to  the  year 
1817.     In  the  year  1818   H.  C. 

,  and  M.  C.  assigned  their  respective 
legacies  to  the  plaintiff,  who  was 


thepersonal  representative  of  </•  C» 
the  other  legatee ;  and  he,  in  the 
year  1821,  when  administration 
was  for  the  first  time  taken  out  to 
the  testator's  estate  in  England, 
filed  the  bill  for  the  purpose  of 
enforcing  payment : 

Held,  That  the  legacies  were 
demonstrative  only,  and  were  not 
to  be  considered  as  having  been 

adeemed : 

That  as  they  were  payable  oat 
of  assets  in  this  country,  their 
value  was  to  be  computed  accord- 
ing to  the  standard  par  of  exchange 
between  Jamaica  and  British  cur- 
rency, and  not  according  to  the 
actual  rate,  at  the  time  of  pay* 
ment: 

That  c7.  C.  must  be  considered 
as  having  been  paid  his  legacy  by 
retaining  the  amount  out  of  the 
bond  debts,  and  that  that  amount 
was  to  be  deducted,  first  from  the 
interest,  and  then  pro  tanto  from 
the  principal  due  from  him  upon 
the  bonds,  as  at  the  end  of  a  year 
after  the  death  of  the  testator; 
and  interest  was  then  to  be  calca-> 
lated  on  the  balance,  till  the  amount 
equalled  the  sum  for  which  the 
judgments  were  recovered,  and  no 
further : 

That  such  retainer  and  set-off 
could  not  be  allowed  in  respect  of 
the  legacies  which  the  plaintiff 
claimed  only  as  assignee :  and. 

That  the  assigned  legacies,  un* 
der  the  circumstances,  and  after 
the  lapse  of  twenty-seven  years 
without  demand,  ought  to  be  pre-> 
sumed  to  have  been  satisfied. 
Campbell  v.  Graham.      Tage  453 
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6»  Wliere  a  testator  gives  legacies  to 
children,  provided  they  attain 
tirenty-'One,  with  a  gift  over  if  the 
children  die  before  twenty-one, 
and  appoints  trustees  and  guar* 
dians  to  (he  children,  with  a 
request  that  they  will  attend  to 
their  education,  the  children  are 
entitled  to  the  interest  of  their 
legacies  for  their  maintenance  and 
education,  until  they  attain  twenty- 
one  or  die  under  that  age.  Mills 
▼•  Robaris.  Page  555 

7*  A  bequest  by  a  husband  to  his 
«  beloved  wife,*'  not  mentioning 
her  by  name,  applies  exclusively 
to  the  individual  who  answers  the 
description  at  the  date  of  the  will, 
and  is  not  to  be  extended  to  an 
after-taken  wife.  Garratt  v.  Nib- 
lock.  629 

8.  A  gift  of  a  sum  of  money  to  one, 
to  be  paid  out  of  the  produce  of  a 
real  estate,  directed  to  be  sold, 
followed  by  a  gift  to  others,  of  the 
residue  of  that  produce,  is  sub- 
stantially agift  of  the  whole  estate, 
and  not  a  gift  of  legacies,  with  a 
collateral  charge  upon  the  estate ; 
and  these  gifts  are  adeemed,  if  the 
testator  sell  the  estate  in  his  life- 
time.     Nexobold  v.    RoadknighU 

677 

9.  Where  the  existence  and  amount 
of  a  testator's  debts  are  contingent, 
and  depend  upon  the  result  of 
legal  proceedings  before  a  foreign 
tribunal,  which  are  not  likely  to  be 
speedily  settled,  the  Court  in  ad- 
ministering his  assets  will  not  be 
induced  by  that  circumstance  to 
direct  an  appropriation  of  the  fund 
in  court  to  answer  .pecuniary  le- 


gacies, subject  to  such  demands 
as  creditors  may  eventually  esta- 
blish. 

If  in  a  suit  to  administer  a  tes- 
tator's assets,  it  clearly  appears 
that  a  surplus  will  remain  after 
dischai^ing  all  his  debts  and  lia- 
bilities, although  the  exact  amount 
of  the  surplus  cannot  be  asoer- 
tained  for  a  considerable  time,  the 
Court  will  by  anticipation  direct 
proportional  payments  to  be  made 
to  pecuniary  legatees,  as  far  as 
that  can  be  done  with  safety  to 
the  creditors* 

Principles  on  which  such  anti- 
cipated payments  are  to  be  applied 
in  reduction  of  ihe  claims  of  the 
legatees.  Thomas  v.  Montgomery. 

Page  729 
LIEN. 

1.  An  accountant  who  has  been  em- 
ployed in  a  bankruptcy,  has  no 
lien  on  the  bankrupt's  certificate 
for  the  payment  of  his  costs* 
Anon.  S30 

2«  A  solicitor  who  receives  rents  in 
a  cause  without  the  authority  of 
the  Court,  will  be  ordered  to  pay 
them  over  to  the  receiver,  and 
cannot  retain  them  on  the  ground 
of  lien,  or  set  them  off  against 
costs  alleged  to  be  due  to  him 
from  the  Plaintiff.  Wickens  v. 
Totonshend.  361 

3.  Lien  established  against  the  pro- 
duce of  fVest  India  estates  in 
respect  of  supplies  furnished  to 
the  estates,  upon  an  agreement 
implied  from  the  course  of  dealing 
and  conduct  of  the  parties.  Simond 
V.  Hibbert.  71 

See  SoLiciTORy  !• 
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LIFE  INTEREST. 

1.  A  testatrix  devised  lands  to  trus- 
tees, in  trust,  in  the  first  place, 
at  their  discretion,  to  pay  an 
annuity  to  her  son  A^  and  next 
to  apply  the  rents  to  the  main- 
tenance, education,  and  bringing 
up  of  the  three  children  of  A, 
during  A»%  life;  the  sole  sur- 
vivor of  the  three  children  attained 
twenty-one  in  the  lifetime  of  ^. : 
Hdd,  that  the  interest  of  such 
surviving  child  in  the  surplus 
rents  and  profits  did  not  cease  on 
his  attaining  twenty-one,  but  that 
he  continued  entitled  to  them 
during  the  life  of  his  father.  Bad' 
ham  V.  Mee.  Page  631 

S.  A  testator  having  by  his  will  given 
an  interest  for  life  in  a  sum  of 
stock  to  two  persons,  and  the  sur- 
vivor of  them,  with  remainder  to 
another  for  life,  and  afterwards  to 
the  children  of  such  other  person, 
by  a  codicil  substitutes  an  annuity 
nearly  equal  to  the  amount  of  the 
dividends  of  the  stock,  in  the 
place  of  the  first  gift  t  the  gift  in 
remainder  is  not  thereby  acce- 
lerated; but  its  value  is  to  be 
computed  according  to  the  price 
of  the  stock,  at  the  time  of  the 
testator's  death,  when,  but  for  the 
substitution,  the  gift  of  the  prior 
life  interest  would  have  taken 
effect.    David  v.  Rees.  687 

See  Power,  1. 
Seioi^igry,  1. 

LIMITATIONS,  (STATUTE  OF). 

1.  A  trust  for  the  payment  of  debts 
in  a  will  of  personal  estate  will 


2 


prevent  the  operation  of  the  sta* 
tute  of  limitations. 

Semble,  That  notice  in  a  news- 
paper by  a  personal  representative, 
that  he  will  pay  all  debts  justly 
due  from  his  testator,  will  prevent 
a  debt  from  being  barred  by  the 
statute  of  limitations. 

But  sembUi  A  debt  is  not  taken 
out  of  the  statute  of  limitations 
by  an  advertisement  published  by 
the  administrator,  requesting  all 
persons,  having  claims  on  the 
estate,  to  send  in  statements  of 
their  demand,  prior  to  their  being 
laid  before  ^.B.,  by  whom  the 
persons  claiming  to  be  creditors 
are  to  submit  to  be  examined 
touching  the  same,  if  he  shall  see 
occasion,  in  order  to  their  being 
approved  and  paid,  or  rejected,  if 
such  latter  course  be  deemed  ex« 
pedient.  Jones  v.  Scoit.  Page  25S 
,  Under  the  common  decree  in  an 
administration  suit,  a  creditor  ap- 
plied to  prove  a  debt  which  was 
barred  by  lapse  of  time  ;  and  the 
executors  refusing  to  interfere,  the 
Plaintiff,  a  residuary  legatee,  in« 
sisted  on  setting  up  the  objection 
of  the  statute  i 

Held,  that  it  was  competent  for 
the  plaintiff,  or  any  other  party 
interested  in  the  fund,  to  take  ad- 
vantage of  the  statute  before  the 
Master,  notwithstanding  the  re- 
fusal of  the  executors. 

Whether  the  Master  is  himself 
bound  to  take  the  objection — 
QuiBre?     Skewen  v.  Vanderhorst* 

374 

See  Insolvent,  I. 
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LIS  PENDENS. 

In  a  creditor's  suit,  the  debts  and 
costs  were  paid  by  the  sale  of  one 
of  two  devised  estates,  and  the 
Court  directed  the  Master  to 
settle  the  proportion  which  was 
to  be  borne  by  the  other  devised 
estate ;  the  devisee  of  the  first 
mentioned  devised  estate  was  en- 
titled for  life  only ;  and  he  being 
an  ignorant  person  and  a  day  la- 
bourer, no  proceedings  were  had 
under  this  direction  for  twenty -six 
years,  at  the  end  of  which  time 
the  other  devised  estate  was  sold. 
The  year  following  the  tenant  for 
life  died ;  and  his  son,  who  was 
entitled  in  remainder,  filed  a  bill 
to  diarge  the  purchaser  of  the 
other  devised  estate  with  the  pro* 
portion  which  it  ought  to  have 
contributed  towards  the  debts  and 
costs  ;  and  a  decree  was  made  by 
the  Master  of  the  Rolls  accor- 
dingly, upon  the  ground  of  lis 
pendens f  which  was  held  to  amount 
to  equitable  notice  of  the  charge. 
On  appeal  the  decree  was  re- 
versed by  the  Lord  Chancellor, 
on  the  ground  that  there  was  no 
lis  pendens  at  the  time  of  the 
purchase.     Kinsman  v.  Kinsman. 

Page  617 

LUNATIC. 

1.  A  committee  of  the  person  and 
estate  of  a  lunatic  appointed 
without  a  reference,  where  the 
property  was  small.  Ex  parte 
FarrotOf  in  re  Adams.  112 

2.  A  committee  of  a  lunatic  should 
have  the  previous  sanction  of  the 


Court  for  not  passing  his  accounts 
annually.    Anon*  Page  113 

S.  An  abatement  in  the  rent  paid 
by  the  tenant  of  a  lunatic's  estate 
directed  without  a  reference, 
under  the  circumstances,  on  the 
application  of  the  committee.  In 
re  Fiick.  S54s 

4.  Will  of  a  testator  subsequently 
found  a  lunatic,  directed  to  be 

« 

deposited  in  the  custody  of  the 
Master.    In  re  Thompson*      355 

5.  Order  made  for  a  transfer  of 
stock  under  the  56  G.  3.  c.  60. 
without  a  reference.  In  re  Avery, 

356 

6.  Extra  costs  occasion  by  a  mistake 
of  the  Master  allowed  to  a  creditor 
proving  his  debt  against  a  lunatic's 
estate.    In  re  Buckle*  368 

7*  A  mother,  whose  only  daughter, 
a  lunaticy  was  entitled  to  a  large 
real  and  personal  estate  under  her 
father's  will,  bequeathed  the  re- 
sidue of  her  estate  and  effects  to 
trustees,  upon  trust  to  apply  the 
interest,  amounting  to  about  16001. 
a  year,  towards  the  maintenance 
and  support  of  her  daughter,  and 
otherwise  for  her  comfort  and 
advantage,  as  they  should  think 
proper,  without  being  liable  to 
account;  and  after  her  decease 
to  pay  the  principal,  and  also  such 
interest  as  should  not  have  been 
actually  so  applied,  to  the  testa- 
trix's nieces:  Held,  that  the  al- 
lowance of  the  lunatic  ought  to 
be  borne  exclusively  by  the  ma- 
ternal estate,  as  that  arrangement, 
in  the  event  of  her  recovery,  would  ' 
be  roost  beneficial  for  her.  In  re 
Ashleif.  371 
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no  opportunity  to  meet  their  testi- 
mony, an  inquiry  as  to  the  fact  of 
notice  was  directed  before  the 
Master. 

On  appeal,  the  decree  was  varied 
by  directing  an  issue  to  try  whe- 
ther the  circumstances, relied  upon 
to  prove  the  notice,  took  place 
prior  to  a  stated  day,  afler  which 
notice  would  be  immaterial.  EarU 
▼•  Phkin*  Page  547 

See  Lis  pekdbks,  1. 
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PARENT  AND  CHILD. 
See  Guardian,  1. 

PARTIES- 

].  Where  a  person,  not  a  party  to 
the  suit,  is  interested  in  a  ques- 
tion, and  appears  by  counsel,  and 
submits  to  be  bound  by  the  deci- 
sion, the  Court  will  not  hear  him, 
without  the  consent  of  the  other 
parties  to  the  suit.  Bozon  y.  Bol- 
land.  69 

8.  A  party  permitted  to  intervene 
as  a  defendant  in  a  cause  afler  it 
had  been  heard  on  further  direc- 
tions, he  having  been  out  of  the 
jurisdiction  during  the  previous 
proceedings,  and  now  submitting 
to  be  bound  by  them.  White  v. 
HalL  SS2 

8.  In  a  creditor's  suit  a  specialty 
creditor,  though  not  a  party  to  the 
suit,  may  appear  at  the  hearing  on 
fiurther  directions  without  present- 


ing a  petition,  if  the  case  which 
he  has  to  make  depends  only  upon 
what  appears  in  the  Master's  re- 
port.   Young  ▼•  Everest,  Page  426 

4.  An  insolvent  mortgagor,  whose 
assignees  disclaim  all  interest  in 
the  equity  of  redemption,  ought 
not  to  be  made  a  party  to  a  suit 
for  foreclosing  the  mortgage. 
Collins  V.  Shirley.  638 

5.  Persons,  having  prior  incum- 
brances on  freeholds  and  copy- 
holds, of  which  a  trader,  who  died 
intestate,  was  seised  at  the  time  of 
his  death,  ought  not  to  be  made 
parties  to  a  bill  for  payment  of  his 
debts  out  of  his  real  estates. 
Parker  v.  Fuller.  656 

6.  To  a  bill  for  a  commission  to  as- 
V  certain    boundaries,    all  persons 

having  any  interest  in  the  pro- 
perty, are  necessary  parties.  /2ay- 
ley  v.  Best.  659 

3«  To  a  bill  for  the  redemption  of  a 
mortgage  term  all  the  cestuis  que 
trust  interested  in  the  produce  of 
the  term,  as  residuary  legatees 
under  the  mortgagee's  will,  are 
necessary  parties ;  although  they 
are  numerous  and  the  property 
small,  and  although  the  trustees 
have  power  to  give  a  discharge  to 
purchasers.     Osbourn  v.  Fallows. 

741 
See  Partnership,  2. 

Revivor. 

PARTNERSHIP, 

1.  Where  a  lease  of  mines  is  taken 
by  six  persons,  for  the  purpose 
of  working  them  in  partnership, 
and  the  managing   partQer  be- 
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comeSy  ID  the  course  of  such 
management,  indebted  to  the 
coDcerDy  his  interest  in  the  part- 
nership is  in  the  first  place  appli- 
cable to  satisfy  his  debt  to  the 
concern.      Fereday  v.  Wightvoick. 

Page  4fS 
2.  A  person  employed  on  behalf  of 
himself  and  his  co-partners  in  ne- 
gotiating the  terms  of  a  lease,  is 
not  entitled  to  stipulate  clan- 
destinely with  the  lessors  for 
any  private  advantage  to  himself. 
Where,  therefore,  a  sum  of  1 2,000/. 
was  paid  in  pursuance  of  such  a 
stipulation,  the  party  receiving  it 
was  declared  to  hold  it  in  trust 
for  the  partnership. 

Before  the  transaction  was  dis- 
covered, one  of  the  partners 
withdrew;  and  subsequently,  an- 
other partner  assigned  a  share  in 
the  stock  and  in  his  proportion  of 
this  claim  to  persons  then  ad- 
mitted into  the  concern:  Held, 
that  the  retired,  the  continuing, 
and  the  new  partners  were  pro- 
perly joined  as  co-plaintifi  iq  a 
suit  to  have  the  trust  declared. 
Faxvcett  v.  Wkitehouse.  132 

S.  Declarations  of  one  partner,  as  to 
the  payment*  subsequently  to  a 
dissolution,  of  a  debt  due  to  the 
partnership,  are  admissible  against 
the  other  partner. 

One  of  the  two  partners,  after 
the  dissolution  of  the  partnership, 
received  the  rents  of  a  debtor  to 
tlie  partnership,  ^and  retained  out 
oi  them  the  amount  of  the  debt ; 
and  he  stated  that  he  did  this  on 
an  understanding  that  the  debtor 
should  have  credit  for  the  sum  so 


retained,  and  that  he  considered 
the  debt  to  have  been  satisfied  by 
these  monies;  but  no  account 
had  been  settled  between  him 
and  the  debtor:  Held,  that,  as 
against  the  other  partner,  the 
debt  to  the  partnership  was  not 
to  be  considered  as  satisfied. 
Pritchard  v.  Draper*  Page  191 
See  Pleading,  3,  4. 

PATENT. 
See  Ikj  UNCTION,  3. 

PATTERNS. 
See  Injunction,  2. 

PENALTY. 
See  Forfeiture,  1. 

PERSONAL  REPRESENT- 
ATIVES. 

The  words  •'  personal  represent- 
atives''  are  to  be  understood  in 
the  ordinary  sense  of  executors 
and  administrators,  unless  con- 
trolled by  the  context  of  the  will. 
Saherton  v.  Skecls.  587 

PIRACY. 

The  Court  will,  itself,  compare  and 
decide  upon  alleged  piracies  by 
inspection,  where  that  can  be 
easily  and  safely  done*  Sheriff'  ^' 
Coates.  159 

See  Copyright. 
Injunction,  2,  3* 

PLEA. 

1.  To  a  bill  by  one  who  claimed 
estates,  either  as  heir  ex  parte 


\ 
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maiemd  of  G.*  the  persoD  last 
seised  or  as  a  remainder-maa  un- 
der the  limitations  of  some  prior 
settlement,  charging  that  G.  had 
only  a  life  interest  in  the  property* 
as  would  appear  if  the  contents 
of  a  certain  deed  executed  in 
17S0y  and  within  the  power  of  the 
defendant,  were  set  forth,  and 
praying,  besides  discovery  in  aid 
of  an  ejectment,  the  removal  of 
outstanding  terms,  and  other  relief 
connected  with  the  action  at  law; 
a  plea,  that  in  1766,  G.  being  then 
tenant  in  tail  in  possession,  duly  suf- 
fered a  recovery  of  the  estates  in 
question  to  the  useof  himself  in  fee 
and  subsequently  devised  them  to 
the  defendant,  but  taking  no  notice 
of  the  deed  of  1730,  and  not  stat- 
ing any  part  of  its  contents,  was 
over-ruled.  Hungate  v.  Gas- 
coigne.  Page  698 

2.  A  plaintiff,  claiming  as  heiress- 
at-law  of  Zn  who  had  devised  real 
estates  to  various  persons  in  tail, 
reserving  the  ultimate  reversion 
to  his  own  right  heirs,  alleged  by 
her  bill,  that  the  several  estates 
tail  had  determined  by  failure  of 
issue,  ^  that  no  valid  recovery  had 
been  suffered,  or  if  it  had,  that  the 
property  had  been  so  settled  that 
she  was  entitled  as  right  heir  of 
L.f — and  that  so  it  would  appear, 
if  the  defendant  would  produce 
the  deeds  creating  the  tenant  to 
the  pracipCf  and  leading  or  declar- 
ing the  uses  of  such  recovery :  a 
plea,  which  set  forth  the  substance 
of  the  deeds  making  the  tenant  to 
the  pracipe^  and  leading  the  uses 
of  the  recovery  (under  which  uses 


the  plaintiff  had  no  title),  and  of 
the  recovery,  was  held  to  be  a 
good  defence,  though  not  sup- 
ported by  any  answer.  Plunkeii 
▼.  Cavendish.  Page71S 

PLEADING. 

1.  In  order  to  sustain  a  bill  for  a 
commission  to  ascertain  bound- 
aries, the  plaintiff  must  establish, 
by  the  admission  of  the  defendant 
or  by  evidence,  a  clear  legal  title 
to  some  land  in  the  possession  of 
the  defendant,  and  also  a  ground 
for  equitable  relief:  and  where  the 
quantity  of  the  land  of  the  plain- 
tiff, in  the  possession  of  the  de- 
fendant, is  doubtful  upon  the 
evidence,  the  Court  will  direct  a 
commission  or  an  issue,  as  will  best 
answer  the  justice  of  the  case. 
Godfrey  v.  LiHel.  59 

2.  If  an  error  in  a  settled  account  is 
discovered  and  corrected  before 
suit,  and  a  bill  be  subsequently 
filed  to  surcharge  and  falsify,  the 
corrected  error  is  not  a  ground 
for  a  decree  to  surcharge  and  fal- 
sify.   Davis  V.  Spurling,  64* 

S.  Residuary  legatees  may  sustain  a 
bill  for  an  account  against  the  ex- 
ecutor and  the  surviving  partner 
of  the  testator,  though  collusion 
between  the  executor  and  the  sur- 
viving partner  is  neither  charged 
nor  proved.  Bowsher  v.  Wat- 
Inns.  277 

4.  A  bill,  filed  by  a  creditor  of  a 
testator  against  the  executor,  and 
certain  persons  who  were  in  part- 
nership with  the  executor,  alleged 
that  the  partnership  claimed  to  be 
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entitled  to  detain  assets  whrch 
were  in  their  hands,  in  satisfaction 
of  a  debt  which  they  pretended 
was  due  to  them  from  the  testator ; 
bat.  it  did  not  charge  in  express 
terms  that  the  executor  was  col- 
luding with  his  co-partners  s  the 
creditor  was  held  to  have,  under 
such  circumstancesi  a  right  to  sue 
all  the  partners ;  and  a  demurrer 
by  the  partners,  other  than  the 
executor,  was  over-ruled.  Gedge 
V.  TraiU.  Page  281 

5«  A  defendant  cannot  avail  himself 
of  a  matter  in  defence,  which  ap- 
pears only  upon  his  evidence,  and 
was  not  stated  in  his  answer.  But 
if  the  plaintiff,  upon  his  own  case, 
is  not  entitled  to  the  relief  prayed, 
the  Court  will  not  assist  him. 
Statiley  v.  Robinson.  527 

Sff  Agreement,  1. 
Notice,  2,  3. 
Supplemental  Bill,  1. 

PORTIONS. 

1.  The  assumption  by  a  father  of  a 
del^  due  from  his  son  to  a  part- 
nership, in  which  the  father  and 
the  son,  along  with  other  persons, 
were  partners,  was  deemed  an  ad- 
vancement of  a  portion  to  a  less 
amount,  to  which  the  son  would 
have  been  entitled  upon  the  father's 
death.   Ansley  v.  Bainbridge*  677 

POWER. 

1.  A  feme  covert  having  an  interest 
for  life  to  her  separate  use,  and  a 
power  of  appointment  of  the  fund 


by  deed,  to  take  effect  after  her 
death,  assigned  her  life-interest, 
and  appointed  the  fund  after  her 
death,  to  trustees,  upon  trust  to 
invest  the  fund  in  the  immediate 
purchase  of  an  annuity  for  her  life. 
The  Court  ordered  a  transfer  of 
the  fund  to  the  new  trustees  ac- 
cordingly.   Lynn  v.  Ashtoti. 

Page  188 

2.  In  a  partnership  deed  it  was  sti- 
pulated, that  the  testator's  interest 
in  the  partnership  concern  after 
his  death,  and  during  the  term  of 
the  partnership,  should  go  to  such 
persons  as  he  should  by  will  name 
or  appoint,  and  in  deftult  of  ap- 
pointment, that  it  should  devolve 
to  his  wife ;  in  case  of  her  death, 
to  his  children  in  equal  shares; 
and  in  case  of  the  death  of  all  his 
children,  to  his  executors  or  ad- 
ministrators :  Held,  that  the  true 
construction  of  this  is,  not  to  create 
a  technical  power  of  appointment, 
but  to  reserve  to  the  testator  an  ab- 
solute power  of  disposition  by  will. 

The  testator  made  a  will,  not 
containing  any  allusion  to  the 
power,  by  which  he  gave  all  his 
estate  and  effects  to  one  of  his 
children :  Held,  that  his  interest 
in  the  partnership  passed  by  this 
bequest.    Ponton  v.  Dunn.     402 

3.  A  testator  devised  a  farm  to  his 
two  sons,  with  permission  to  dis- 
pose of  it  to  certain  persons,  if  they 
thought  proper:  but  if  it  should 
not  be  sold,  he  bequeathed  it,  after 
the  'decease  of  either*of  his  sons, 
to  the  survivor,  and  directed  that, 
after  the  death  of  both,  it  should 
be  sold,  and  the  money  divided 

3  G 
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equally  between  the  children  of 
his  sons :    Held, 

That  the  sons  were  only  joint 
tenants  for  life  with  a  power  of 
sale; 

That  they  could  make  a  good 
title,  and  give  discharges  for  the 
purchase  money.  Breedon  v.  Bree- 
don.  Page  41 S 

4.  £.|  being  seised  in  fee,  con- 
*  veyed  the  estate  to  the  use  of  him- 
self for  life ;  remainder  to  such 
one  or  more  of  his  sons  as  he 
should  appoint :  remainder,  in  de- 
fault of  appointment,  to  his  first 
and  other  sons  in  tail ;  remainder 
to  himself  in  fee.  On  the  occasion 
of  the  marriage  of  his  eldest  son, 
B.  was  a  party  to  a  deed  of  settle- 
ment, to  which  the  son's  intended 
wife  was  also  a  party,  and  to  a  fine 
and  recovery  levied  and  suffered 
in  pursuance  thereof,  whereby  the 
estate  was  limited  to  the  use  of 
B.  for  life ;  remainder  to  the  use 

'  of  his  eldest  son,  for  life ;  remain- 
der to  that  son's  first  and  other 
sons  in  tail,  with  divers  remainders 
over :  Held,  that  this  settlement 
was  in  equity  an  execution  of  B.'s 
power  in  favour  of  his  eldest  son. 
West  V.  Bemey.  4S1 

5*  A  power  simply  collateral,  that  is, 
a  power  to  a  stranger,  who  has  no 
interest  in  the  land,  cannot  be  ex- 
tinguished or  suspended  by  any 
act  of  his  own  or  others  with  re- 
spect to  the  land. 

It  cannot  be  released,  where  it 
i^  to  be  exercised  for  the  benefit  of 
another. 

It  may  be  released,  where  it 
is  for  his  own  benefit.  4S4 


6.  Every  power  reserved  by  the 
grantor,  whether  he  has  retained 
an  interest  in  the  estate  as  tenant 
for  life  or  otherwise,  is  an  interest 
in  him,  which  may  be  released  or 
extinguished. 

'  Every  power  reserved  to  a 
grantee  for  life,  though  not  ap- 
pendant to  his  own  estate,  as  a 
leasing  power,  but  to  take  effect 
after  the  determination  of  his  own 
estate,  and  therefore,  in  gross, 
may  be  extinguished. 

Qjuare.  —  Could  such  a  power 
in  gross  in  a  tenant  for  life  be  re- 
leased ?  Pftge  4S5 

Semblcy  every  power  reserved 
by  a  grantor  may  be  released  or 
extinguished,  although  he  has  re- 
served no  other  interest  in  the 
estate. 

Every  grantee  for  life  with  a 
power  in  gross  may  release  or  ex- 
tinguish. 4S8 

6.  A  fund  being  limited  to  a  father 
for  life,  with  remainder  to  his 
children  in  such  shares  as  he 
should  appoint,  and  in  default 
of  appointment,  to  the  children 
equally,  the  father  released  the 
power  as  to  a  portion  of  the  fund 
so  as  to  vest  a  share  of  it  in  him- 
self as  executor  of  a  deceased  son, 
who,  in  default  of  appointment, 
took  a  vested  interest;  the  Court 
refused  to  order  the  transfer  of 
this  share  to  the  father.  Cunyng" 
hame  v.  Thurlom.  4S6  n, 

7.  SemUe,  where  a  tenant  for  life, 
having  a  power  to  charge  the  estate 
after  his  death  for  the  benefit  of 
his  children,  levies  a  fine,  the 
power  will  be  extinguished. 
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By  a  marriage  settlement,  lands 
were  limited  to  the  use  of  the  hus- 
band for  life,  remainder  to  the  wife 
for  life,  remainder  to  trustees  for 
a  term  of  400  years,  to  com- 
mence from  the  decease  of  the 
survivor  of  the  husband  and  wife, 
remainder  to  the  heirs  of  the  body 
of  the  wife  begotten  by  the  hus- 
band, remainder  to  the  heirs  of 
the  husband.  The  trust  of  the 
term  was,  in  case  there  should  be 
issue  of  the  marriage  a  son  and 
one  or  more  younger  child  or 
children,  who  should  live  to  att<un 
his,  her,  or  their  age  or  ages  of 
twenty-one  years,  to  raise  such 
sum,  not  exceeding  200^.  in  the 
whole,  as  the  husband  and  wife 
should  by  any  deed  or  writing  ap- 
point, or  in  default  thereof  as  the 
survivor  should  by  deed  or  writ- 
ing, or  his  or  her  last  will  or  testa- 
ment, appoint ;  and  in  default  of 
such  appointment,  or  subject 
thereto,  afler  the  monies  so  ap- 
pointed should  'have  been  raised, 
and  the  costs  of  the  trustees  paid, 
the  term  Was  to  cease  or  be  as- 
signed in  trust  to  attend  the  in- 
heritance, There  were  younger 
children  of  the  marriage  who  at- 
tained twenty-one.  The  wife  died 
without  having  joined  in  any  ap- 
pointment, and  afterwards  the  hus- 
band levied  a  fine  of  the  premises : 
Held,  that  the  power  was  ex- 
tinguished by  the  fine.  Bichley 
V.  Guest.  Page  440 

8.  A  testator  devised  lands  to  trus- 
tees upon  trust,  out  of  the  rents 
and  profits  to  pay  two  annuities, 
and    subject    thereto   to   permit 


A.f  and  after  him  his  wife,  to  .re- 
ceive and  take  the  rents  and  pro- 
fits during  their  respective  lives ; 
and  after  the  decease  of  the  sur- 
vivor he  devised  the  lands  to  their 
children :  Held,  that  the  trustees 
had  power  to  grant  a  valid  lease  of 
the  lands  for  a  term  of  ten  years. 
Naylor  v.  Amitt.  Page  501 

9.  Although  a  will  does  not  state 
that  it  is  made  in  execution  of  a 
power,  yet  if  it  plainly  refer  to  and 
comprise  the  subject  of  the  power, 
it  will  be  deemed  a  good  execu- 
tion. Hufdoie  ▼.  Gdl.  515 
See  Jurisdiction,  1. 

PRACTICE. 

1.  A  second  order  to  amend,  ob- 
tained by  petitioh  of  course,  is 
irregular,  though  obtained  before 
answer.    But  see  infra  2. 

The  acceptance  of  the  20;.  costs 
by  the  clerk  in  court  of  the  De- 
fendant, is  a  waiver  of  the  irregu- 
larity of  a  second  order  to  amend 
obtained  as  of  course.  Tarleton  ▼• 
Dyer.    Barnes  v.  Wilson. 

2.  The  thirteenth  of  the  new  orders 
does  not  apply  to  amendments 
made  upon  exceptions  to  the  an- 
swer being  submitted  to  or  allowed: 
nor  does  it  apply  to  amendments 
made  before  any  answer  is  put  in : 
but  in  all  cases  to  which  it  does 
apply,  notice  is  necessary  as  well 
as  an  affidavit,  unless  the  Court 
upon  the  particular  circumstances 
dispenses  with  it.  Bird  v.  Huskier. 

825 
See    also   the   thirteenth  new 
order,  as  amended.  769 
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8.  It  is  irregular  to  obtaiD  an  order 
to  amendi  when  more  than  six 
weeks  have  elapsed  from  the  time 
when  the  answer  of  all  the  De- 
fendants who  are  stated  to  be 
within  the  jurisdiction,  is  to  be 
deemed  sofficient,  though  no  an- 
swer has  been  filed  by  another 
person,  alleged  to  be  out  of  the 
jurisdiction,  against  whom  process 
is  prayed,  when  he  shall  come 
within  the  jurisdiction.  King  of 
Spain  y.  HuOett.  Page  7 

4>«  By  the  direction  of  A^  a  bill  was 
filed  for  the  administration  of  a 
testator's  assets,  in  which  A.  and 
his  infant  brother  and  sister,  by 
A.  as  their  next  friend,  were  Plain- 
tiffs ;  D.,  their  elder  brother,  who 
had  an  interest  adverse  to  theirs, 
and  was  one  of  the  Defendants, 
acted  as  solicitor  in  the  country 
for  the  Plaintiffs,  and  the  suit  was 
conducted  by  his  town  agents:, 
after  the  sister  had  attained  her 
full  age,  D.  died,  having  appointed 
her  his  executrix  :  A.  gave  notice 
to  the  persons,  who  had  been  the 
town  agents  of  D.,  not  to  take  any 
proceedings  in  his  name,  and  the 
sister  appointed  them  to  act  as 
solicitors  for  her :  Held,  that  A. 
was  not  entitled  to  have  the  pa- 
pers connected    with  the  cause 
delivered  over  to  him,  though  he 
offiered  to  satisfy  any  lien  which 
might  be  claimed  against  them. 

The  sister  filed  a  bill  of  revivor 
after  the  death  of  D.,  and  made 
A.  and  his  infant  brother  Defend- 
ants: A.  and  the  brother,  after 
notice  of  that  bill,  filed  another 
bill  of  revivor:  this  second  bill 


was  ordered  to  be  taken  off  the 
file ;  and  the  Court  held,  that  so 
alleged  defect  of  parties  in  the 
frame  of  the  first  bill  of  rerivor 
afforded  no  reason  for  allowing  the 
second  bill  of  revivor  to  remsia 
on  the  file.    Lioesey  v.  Ltvesey* 

PsgelO 

5.  If  a  Defendant,  who  is  in  a  sita- 
ation  to  dismiss  a  bill  by  an  order 
of  course  for  want  of  prosecutioo, 
after  replication  filed,  does  not 
avail  himself  of  his  right,  but  per- 
mits the  Pluntiff  to  file  interro- 
gatories and  examine  witnesses, 
he  cannot  afterwards  dismiss  the 
bill  for  want  of  prosecution ;  and 
an  order  of  dismissal,  subsequentlj 
obtained,  will  be  discharged  for 
irregularity.  Femes  v.  Hykkh^- 
son.  22 

6.  The  sixtieth  of  the  new  orders 
extends  to  the  production  of  boob 
and  papers  under  orders  or  de- 
crees made  before  the  date  of  the 
new  orders. 

The  Master  is  to  exercise  the 
discretion  given  him  by  the  six- 
tieth order,  to  determine  what 
books  or  papers  shall  be  produced, 
though  the  order  or  decree,  under 
which  he  is  proceeding,  requires 
the  parties  to  produce,  on  oath, 
all  books  and  papers.  In  ike  Mat- 
ter of  the  several  Parishes  ofUan- 
trisanU  Sfc.  25 

7.  Statements  in  an  answer  are  im- 
pertinent* if  they  are  neither  called 
for  by  the  bill  nor  material  to  the 
defence,  with  reference  to  the  or- 
der or  decree  which  may  be  made 
on  the  bill. 

Statements  in  an  answer  to  a 
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bill  of  revivor,  which  merely  shew 
irregularity  and  miscoDduct  in  the 
former  proceedings  in  the  suit,  are 
impertinent. 

Form  of  exceptions  for  imper- 
tinence under  the  new  orders. 

An  exception  for  impertinence 
fails,  if  any  part  of  the  passage 
included  in  it  be  not  impertinent. 
Wagstqfy.  Bryant.  Page  28 

8.  SemblCf  if  a  bill  be  dismissed  at 
the  hearing  with  costs,  and  the 
Plaintiff  be  then  out  of  the  juris- 
diction, and  the  Plaintiff's  suit  be 
so  frivolous  and  vexatious,  that 
the  bill  could  not  have  been  filed 
bondjide  in  expectation  of  a  fa- 
vourable decree  —  or  if  the  soli- 
citor of  the  Plaintiff  guarantee  his 
client  against  the  costs  of  the  suit 
—  the  Court,  upon  the  petition  of 
the  Defendant,  will  compel, the 
solicitor  of  the  Plaintiff  to  pay  the 
taxed  costs.     Cockle  v.  Whiting. 

48 

9.  If  the  Plaintiff  read  a  passage 
from  the  Defendant's  answer,  as 
evidence  of  a  particular  fact,  the 
Defendant  has  no  right  to  read 
subsequent  matter  connected  with 
it  by  such  words  as  *'but"  and 
**  and,"  unless  the  subsequent  mat- 
ter be  explanatory  of  the  passage 
read  by  the  Plaintiff.  Davis  v. 
Spurling.  64 

10.  When  a  person,  not  a  party  to 
the  suit,  is  interested  in  a  ques- 
tion, and  appears  by  counsel,  and 
submits  to  be  bound  by  the  de- 
cision, the  Court  will  not  hear 
him,  without  the  consent  of  the 
other  parties  to  the  suit«  Boxon 
▼•  BoUand.  69 


11.  Under  the  eighteenth  of  the  new 
orders,  publication  may  be  en* 
larged  on  affidavit,  without  notice. 
Brown  v.  Brown.  Page  77 

13.  In  general  under  the  thirteenth 
order,  a  motion  for  leave  to  amend 
a  bill  which  has  been  previously 
amended,  must  be  made  on  notice. 
Frente  v.  Best.  79 

IS.  Formal  amendments  will  be  per- 
mitted to  be  made,  without  notice, 
though  the  bill  has  been  amended 
previously.  Smith  v.  Evans.  80 
But  see  the  eighteenth  new 
order,  as  amended.  772 

14.  A  second  order,  giving  the  I^ain<« 
tiff  leave  to  amend,  made  upon  an 
ex  parte  application.  Cottingham 
V.  Potts.  81 

15.  A  party  who  is  in  contempt  for 
disobedience  to  an  order  in  a 
cause,  is  not  thereby  precluded 
from  making  a  motion  in  another 
cause  having  reference  to  a  dis- 
tinct subject,  though  between  pre- 
cisely the  same  parties.  Semble. 
Clark  V.  Dew.  103 

16.  In  order  to  get  rid  of  the  effect 
of  a  disclaimer,  a  distinct  applica- 
tion, supported  by  affidavits  estab- 
lishing a  special  case,  is  necessary. 
Sidden  V.  Lediard.  HO 

17.  If  a  bill,  after  being  filed,  is  then 
amended,  it  is  irrisgular  to  put  it 
again  upon  the  file  without  a  fresh 
signature  to  the  draft,  although 
the  amendments  have  only  reduced 
it  to  the  shape  in  which  it  was 
originally  drawn  and  signed  by 
counsel.    Burch  v.  Rich.        156 

18.  An  injunction  allowed  to  be 
moved  for  ex  parte^  in  a  pressing 

86  S 
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case  after  the  Defendants  had  en- 
tered an  appearance. 

In  this  case  counsel  having  been 
instructed  to  oppose  the  motion , 
although  no  notice  had  beengiven, 
the  Court  allowed  them  to  be 
heard.  Acraman  v.  Bristol  Dock 
Company.  Page  S21 

19.  Order  made  exparff  to  discharge 
a  Defendant  in  contempt  for  not 
answering,  on  certificate  of  answer 
filed  and  tender  of  costs. 

Order  made  ex  parte  to  dis- 
charge a  Defendant  in  contempt 
without  payment  of  costs,  on  cer- 
tificate that  the  bill  had  been 
amended  since  the  contempt.  Gray 
Y.  Campbell*     Smith  v.  Campbell* 

82S 

20.  On  the  allowance  of  exceptions 

to  the  answer,  leave  given  ex  parte 
to  the  Plaintiff  to  amend  his  bill, 
although  it  had  been  previously 
amended.     Mendizabal  v.  HuUett. 

82i 

21.  When  an  order  directing  money 
to  be  paid  out  of  court  is  appealed, 
the  Accountant  General  is  justi- 
fied in  delaying  to  comply  with 
the  order  till  there  has  been  time 
for  the  appellant  to  make  a  special 
application  for  a  stay  of  proceed- 
ings to  the  Court  below.  Ferguson 
Y.  Tadman.  331 

22.  When  the  plaintiff's  solicitor 
merely  through  ignorance  or  mis- 
take has  neglected  to  comply 
with  the  exigency  of  the  seven- 
teenth order,  the  Court  iHll  not 
relieve  the  plaintiff  upon  terms, 
from  the  petiitl  consequences  of 
the  neglect  *  without  the  consent 


of  the  other  party.     Walmdey  y. 
Froude.  Page  S84 

23.  An  order  was  ~  made  that  the 
Defendant  should  pay  a  sum  of 
money  by  a  certain  day,  or,  on 
default,  should  stand  committed. 
The  plaintiff  having  been  unable 
to  serve  that  order  in  time,  ob- 
tained, as  of  course,  a  second 
order  to  enlarge  the  time  allowed 
time  allowed  for  the  payment,  and 
make  service  of  it  on  the  Defend- 
ant's clerk  in  court  good  service: 
The  second  order  was  irregular: 
it  ought  to  have  been  made  on 
notice.    Leake  v.  Nalder.        357 

24*.  In  a  creditor's  suit,  a  special^ 
creditor,  though  not  a  par^  to 
the  suit,  may  appear  at  the  hear- 
ing on  further  directions  without 
presenting  a  petition,  if  the  case 
which  he  has  to  make  depends 
only  upon  what  appears  in  the 
Master's  report.  Young  v.  Everett. 

426 

25.  A  caveat  tendered  at  the  proper 
office  after  a  decree  has  been  de- 
livered to  the  secretary  for  enrol* 
ment,  and  forwarded  to  the  Lord 
Chancellor  in  order  to  he  signed, 
comes  too  late  to  prevent  the 
effect  of  enrolment,  although  in 
point  of  fact  the  signature  was 
not  adhibited  till  after  the  caveat 
was  tendered. 

The  enrolment  of  a  decree  will 
not  be  vacated  merely  on  the 
ground  of  despatch  used  by  the 
party  enrolling,  or  of  surprise 
upon  the  opposite  party,  where 
no  fraud  or  deception  has  been 
practised. 
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A  party  is  not  bound  to  com-^ 
municate  to  his  adversary  his  in-i 
tendon  to  enrol  the  decree,  be-i 
cause  the  latter  informs  him  of  liis 
intention  to  appeal  against  it. 
Barnes  v.  fVikon,  Tarleion  v. 
Di^er.  Fage  486 

26.  An  order  to  amend,  obtained  in 
violation  of  the  ISth  of  the 
new  orders,  may  be  treated  as  a 
mere  nullity ;  although,  therefore, 
it  remains  undischarged,  it  is  no 
answer  tp  a  motion  to  dismiss  the 
bill. 

If  notice  of  a  motion  to  dismiss 
a  bill  for  want  of  prosecution  is 
given  for  too  early  a  day,  the 
defect  is  not  cured  by  the  motion 
being  accidentally  postponed  to  a 
day  when  it  might  have  been  re- 
gularly made.  De  '  Geneve  v. 
Hannam*  494 

27.  If  a  motion,  after  being  refused 
with  costs  in  the  court  below,  be 
renewed  upon  new  facts  and  evi- 
dence in  the  court  of  appeal,  it 
may  be  granted  with  costs,  it 
being  substantially  an  original 
motion.  In  the  Matter  qf  Jos^  \ 
and  Webster.  496 

28.  An  ex  parte  order  of  commit* 
ment  for  a  contempt  is  not  irre- 
gular, because  it  has  been  granted 
absolutely  in  the  first  instance, 
although  the  person  guilty  of  the 
contempt  is  not  a  party  in  a  cause. 

Whether  the  Court  will  make 
an  ex  parte  order,  that  a  person 
guilty  of  a  contempt  shall  stand 
absolutely  committed,  upon  the 
testimony  of  a  single  witness, 
quaere?    Ex  parte  Clarke,      563 

29.  If  the  time  for  referring  a  fur-  j 


ther  answer  for  insufficiency  upon 
the  old  exceptions  under  the  sixth 
order  has  expired^  it  cannot  after- 
wards be  revived  by  referring  the 
answer  for  impertinence. 

Sembki  it  is  too  late  to  except 
to  an  answer  for  impertinence^ 
when  the  time  has  expired,  after 
which,  according  to  the  new 
orders,  the  answer  is  to  be  deemed 
sufficient.    Jeffrey  v.  M*Cabe. 

Page  739 

PRESUMPTION  OF  PAYMENT, 
See  Lboacy,  5. 

PRIORITY. 
See  Insolvent.  . 

PRO  CONFESSO. 

Order  made  nisi  that  an  issue  might 
be  taken  pro  confesso^  the  Plaintiff 
in  the  issue  having  repeatedly 
made  default. «  Powell  v.  IVood. 

354 

PRODUCTION  OF  BOOKS  AND 
PAPERS. 
See  Practice,  6. 
Witness,  2. 

PROTECTION. 
See  Arrest. 

PUBLICATION. 
See  Practice,  11. 

PURCHASER   WITHOUT  * 
NOTICE. 

See  Notice. 
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RECEIVER. 

1.  A  receiver  will  not  be  appointed 
at  the  iDft^Dce  of  a  party  claitning 
as  devisee  under  a  will,  the  va- 
lidity pf  which  is  to  be  determined 
by  an  issue,  unless  the  claimant 
satisfies  the  Court  that  there  is  a 
reasonable  probability  of  his  suc- 
ceeding on  the  issue^  and  thiit  the 
property  will  be  endangered  by 
being  left  in  the  possession  of  the 
heir  at  law.     Clarke  v.  Dew.   103 

2*  In  a  suit  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of 
an  estate  in  the  West  Indies^ 
against  a  purchaser  who  resided 
there,  and  had  got  into  posses- 
sion without  paying  the  purchase 
money,  and  to  which  the  con- 
signees of  the  estate  were  also 
Defendants;  an  application  for 
a  receiver  of  the  proceeds  of  the 
consignments  was  refused,  the 
principal  Defendant,  the  pur- 
chaser, having  never  been  served 
with  a  subpcena*  Straiton  v.  David- 
9on*  P&ge  484 

S.  The  Court  will  not  appoint  a 
receiver  of  the  annual  allowance 
paid  to  the  assistant  Parliamentary 
Counsel  to  the  Lords  of  the  Trea- 
sury, before  the  hearing.  Cooper 
Y.  ReMy.  560 

REMOTENESS    OF   LIMIT- 
ATIONS. 

A  testatrix  gave  the  interest  of  her 
residuary  estate  to  her  four  sisters 
during  their  lives,  and  directed 
that,  on  their  deaths,  the  interest 
of  their  respective  shares  should, 
at  the  discretion  of  her  executor, 


be  applied  to  the  maintenance  and 
education,  or  accumulated  for  the 
benefit  of  the  children  of  each  of 
them  so  dying,  unUl  such  children 
should  respectively  attain  the  age 
of  twenty-two  years,  when  they 
were  to  be  entitled  to  their 
mother's  share  of  the  principal; 
with  limitations  over,  in  the  event 
of  the  death  of  any  of  them  under 
that  age :  Held, 

That  the  children  of  the  sisters 
were  not  to  take  a  vested  interest, 
till  they  attained  twenty-two : 
And, 

That  all  the  gifts,  subseqneot 
to  the  life  estates  given  to  the 
sisters,  were  void,  as  being  too 
remote.     Vawdry  v.  Geddes. 

Page  SOS 

See  Will,  5. 

REVERSION. 

1.  A  reversion  depending  upon  the 
contingency  of  the  tenant  for  life, 
who  was  sixty-three  years  of  age 
and  a  bachelor,  dying  without 
issue,  is  not  the  subject  of  esti- 
mate or  calculation. 

But  the  purchaser  of  this  rever- 
sion having,  in  his  treaty  with  the 
vendor,  proposed  to  deduct  one 
half  of  the  reversion  in  respect  of 
such  contingency,  and  the  trea^ 
having  been  concluded  upon  that 
basis,  the  Court,  as  between  the 
vendor  and  purchaser,  will  value 
the  contingency  accordingly. 
Baker  v.  Bent.  S24 

REVIVOR. 

1.  By  the  direction  of  A^  a  bill  was 
filed  for  the  administration  of  a 
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testator's  assets,  in  which  A.  and 
his  infimt  brother  and  sister,  bj  A* 
as  their  next  friend,  were  Plain- 
tifls;  D.,  their  elder  brother,  who 
had  an  interest  adverse  to  theirs, 
and  was  one  of  the  Defendants, 
acted  as  solicitor  in  the  country 
for  the  Plaintiffs,  and  the  suit  was 
conducted  by  his  town  agents : 
after  the  sister  had  attained  her 
full  age,  D.  died,  having  appointed 
her  his  executrix :  A*  gave  notice 
to  the  persons,  who  had  been  the 
town  agents  of  D.,  not  to  take 
any  proceedings  in  his  name,  and 
the  sister  appointed  them  to  act 
as  solicitors  for  her :  the  sister 
filed  a  bill  of  revivor  and  made  A, 
and  his  infant  Defendants:  A, 
and  his  brother,  after  notice  of 
that  bill,  filed  another  bill  of  re- 
vivor :  this  second  bill  was  ordered 
to  be  taken  off  the  file ;  and  the 
Court  held,  that  an  alleged  de- 
feet  of  parties  in  the  frame  of  the 
first  bill  of  revivor  afforded  no 
reason  for  allowing  the  second  bill 
of  revivor  to  remain  on  the  file. 
Livuey  v.  Liveseg.  Page  10 

REVOCATION, 

See  Will,  5* 

SATISFACTION. 

1.  The  assumption  by  a  father  of  a 
debt  due  from  his  son  to  a  part- 
nership, in  which  the  father  and 
the  son,  along  with  other  persons, 
were  partners,  was  deemed  an  ad- 
vancement of  a  portion  to  a  less 
amount,  to  which  the  son  would 
have  been  entitled  upon  the  father's 
death.  Andey  v.  Bainbridge.   677 


SEIGNIORY. 
Bee  Customary  Tenement. 

SET  OFF. 
See  LegacTi  5* 

SETTLEMENT. 

By  a  marriage  settlement  stock  was 
vested  in  trustees,  upon  trust,  to 
pay  the  dividends  to  the  husband 
during  coverture,  and  to  the  wife 
during  her  life,  in  case  she  sur- 
vived him;  and  from  and  after 
her  decease,  in  case  there  should 
be  any  children  of  the  marriage 
then  living,  then  upon  trust  for 
such  of  the  said  children  as  should 
atrain  twenty-one  or  be  married, 
with  a  direction,  in  case  all  or  any 
of  such  children  should  then  be 
under  twenty-one  and  unmarried, 
to  apply  the  dividends  to  their 
maintenance;  and  in  case  the 
wife  should  die  without  leaving 
any  child  or  children  at  the  time 
of  her  decease,  or  in  case  there 
should  be  one  or  more  such  child 
or  children  then  living,  yet  all  of 
them  should  die  under  twenty-one 
and  unmarried,  upon  trust,  if  the 
husband  should  survive  the  wife 
and  all  such  children,  to  pay  the 
dividends  to  him  during  his  life, 
and  from  and  after  the  death  of 
the  survivor  of  the  husband  and 
wife,  and  from  and  after  the  death 
of  the  said  children,  in  case  there 
should  be  any,  and  all  of  them 
should  die  under  age  and  unmar- 
ried, in  trust  for  certain  other 
persons:   the  wife  survived  the 
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husband,  and  at  her  death  there 
was  no  child  of  the  marriage  liv- 
ing; but  a  son,  who  died  in  her 
lifetime,  had  attained  twenty-one, 
and  married:  Held,  that  the  stock 
vested  in  that  son  absolutely. 
Torres  v.  Franco.  Page  649 

SOLICITOR. 

1.  By  the  direction  of  ^.,  a  bill  was 
filed  for  the  administration  of  a 
testator's  assets,  in  which  A.  and 
his  infant  brother  and  sister,  by 
A.  as  their  next  friend,  were 
Plaintif& ;  D.,  their  elder  brother, 
who  had  an  interest  adverse  to 
theirs,  and  was  one  of  the  De- 
fendants, acted  as  solicitor  in  the 
country  for  the  Plaintifis,  and  the 
suit  was  conducted  by  his  town 
agents:  after  the  sister  had  at- 
tained her  full  age,  D.  died,  having 
appointed  her  his  executrix:  A. 
gave  notice  to  the  persons,  who 
had  been  the  town  agents  of  D., 
not  to  take  any  proceedings  in  his 
name,  and  the  sister  appointed 
them  to  act  as  solicitors  for  her : 
Held,  that  A,  was  not  entitled  to 
have  the  papers  connected  with 
the  cause  delivered  over  to  him, 
though  he  offered  to  satisfy  any 
lien  which  might  be  claimed 
against  them.  Lif>esey  v.  Livesey, 

10 

2.  SembUf  if  a  bill  be  dismissed  at 
the  hearing  with  costs,  and  the 
Plaintiff  be  then  out  of  the  juris- 
diction, and  the  Plaintiff's  suit  be 
so  frivolous  and  vexatious,  that 
the  bill  could  not  have  been  filed 
bond  Jide   in   expectation  of   a 


favourable  decree — or  if  the  soli- 
citor of  the  Plaintiff  guarantee  his 
client  against  the  costs  of  the  suit 
—  the  Court,  upon  the  petition  of 
the  Defendant,  will  compel  the 
the  solicitor  of  the  Plaintiff  to  pay 
the  taxed  costs.  Coddev*  Whiting* 

Page  43 
S.  A  solicitor  who  receives  rents  in 
a  cause  without  the  authority  of 
the  Court,  will  be  ordered  to  pay 
them  over  to  the  receiver,  and 
cannot  retain  them  on  the  ground 
of  lien,  or  set  them  off  against 
costs  alleged  to  be  due  to  him 
from  the  Plaintiff.  Wickens  v, 
Townshend.  SSI 

4.  A  solicitor,  who  purchases  from 
his  client,  is  bound  to  prove  that 
he  paid  that  price  for  the  pro- 
perty, which,  in  the  exercise  of 
his  professional  duty,  he  would 
have  advised  his  client  to  accept 
from  a  third  person. 

After  a  delay  of  eighteen  years, 
a  bill  filed  by  a  client  against  his 
solicitor  to  avoid  a  purchase,  was 
dismissed.      Champion  v.   Rigby. 

539 

5.  Under  an  award  in  a  cause,  which 
award  was   afterwards  made  an 
ordee  of  Court,  the  cost  of  certain 
parties  were  directed  to  be  taxed 
and  paid  to  them  out  of  the  fund : 
a  part  of  those  costs  was  incurred 
in  proceedings  upon  a  case  sent 
to  law ;  when  the  bills  were  car- 
ried in  for  taxation  it  was  dis- 
covered that  the  person  who  had 
acted  as  their  solicitor  throughout 
the  suit,  and  who  had  already  been 
paid  in  full,  was  not  a  solicitor, 
but  an  attorney  only;  the  Master 
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thereupon  disallowed  all  the  items 
in  the  bills  except  disbursements 
to  the  clerk  in  court,  and  his  tax- 
ation was  confirmed  on  the  appeal. 
Prebble  v.  Boghurst.       Page  744 

6.  After  the  Plaintifi'  cosU  had  been 
taxed  and  paid»  it  was  discovered 
that  their  agent  in  the  cause  had 
never  been  admitted  as  a  solicitor ; 
and  an  order  was  thereupon  made, 
that  the  Master  should  review  his 
taxation,  and  disallow  all  such 
items  as  did  not  consist  of  fees 
paid  to  the  clerk  in  court,  with  a 
view  to  having  them  refunded. 
Coates  ▼.  Hamkyard.  746 

7.  It  appearing  upon  a  reference  to 
tax  an  agent's  bill  of  costs  in  a 
Chancerj  suit*  that  he  never  had 
been  a  solicitor  of  the  court,  the 
Master  was  directed  to  disallow 
all  the  items,  except  those  for 
disbursements  made  to  his  clerk 
in  court.  Sumner  v.  Ridgukty,  748 

SPECinC  PERFORMANCE. 

1.  A  court  of  equity  will  not  enter- 
tain a  bill  for  the  specific  per- 
formance of  an  agreement  to  paj, 
in  a  certain  event  which  has  hap- 
pened, an  annual  sum  by  quarterly 
instalments.      Brough  v.  Oddy. 

55 

2.  It  is  no  defence  to  a  bill  for  spe- 
cific performance  by  the  vendor, 
that,  during  the  treaty,  he  falsely 
assumed  the  character  of  agent 
for  another,  When,  in  fact,  he  was 
dealing  on  his  own  behalf,  and 
that  he  thereby  deceived  the  pur- 
chaser as  to  the  party  with  whom 
the  contract  was  made,  provided 


the  purchaser  does' not  show  that 
the  deception  induced  him  to 
enter  into  the  contract,  or  occa- 
noned  any  loss  or  inconvenience 
to  him  otherwise.  FelUnoes  y. 
Lord  Gvoydyr  and  PagCm  Page  83 

3.  Where  an  agreement  expressly 
refers  to  a  plan  as  an  existing 
document,  forming  a  term  in  the 
contract,  parol  evidence  is  ad- 
missible for  the  purpose  of  identi- 
fying the  plan.  But  unless  the 
evidence  of  identity  is  clear  and 
satisfactory,  specific  performance 
of  such  an  agreement  will  be  re- 
fused.   Hodges  Y.  HorsfaU.    116 

4.  If  land,  generally  reputed  to  be 
water  meadow^  is  sold  by  the 
description  of  uncommonly  rich 
water  meadow,  whereas,  in  fact, 
it  is  very  imperfectly  watered, 
this  is  not  such  a  misrepresent- 
ation as  will  avoid  the  sale.  Scott 
v.  Hamon.  128 

5.  The  plaintiff,  the  vendor,  having 
notice  from  the  purchaser  that 
the  latter  abandoned  his  contract, 
did  not  file  his  bill  for  specific 
performance  till  about  a  year 
afterwards:  the  bill  was  dismissed 
on  the  ground  of  unreasonable 
delay.     Watson  v.  Bxid.  286 

6.  The  plaintiff  in  a  bill  for  the  spe- 
cific performance  of  a  contract, 
is  entitled  to  a  decree,  if  at  the 
hearing  he  can  show  a  good  title, 
althougli  he  had  not  such  title  at 
the  time  of  the  contract:  but  the 
defendant,  if  he  had  thought  fit, 
might  have  retired  from  the  con- 
tract as  soon  as  the  want  of  title 
was  discovered;  and  was  not 
bound  to   wait  till   the   plaintiff 
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could  acquire  a  good  title.  Hog' 
gart  V.  Scott.  Page  29S 

7*  The  written  undertaking  of  one 
party  will  be  enforced,  although 
the  other  party  it  not  mutually 
bound  by  writing.  Palmer  v. 
Scott.  S91 

8.  Where  a  person  having  a  clear 
title  to  12/.  for  rent,  and  claiming 
the  property  of  the  land,  is  in- 
duced, by  the  representations  of 
two  professional  persons  that  he 
had  no  right  to  either  rent  or 
land,  to  agree  to  accept  10/.  in 
full,  for  rent  and  land,  the  Court 
will  not  entertain  a  bill  for  the 
specific  performance  of  the  agree- 
ment.    Stanley  v.  Robinson.   527 

STATUTES,  CONSTRUCTION 

OF. 

If  an  act  of  Parliament,  by  general 
words,  purports  to  confer  a  power 
upon  several  donees,  one  of  whom 
possesses  the  same  power  more 
amply  at  common  law  as  incident 
to  his  estate,  the  statute  shall  not 
be  intended  to  apply  to  him,  so 
as  by  implication  to  abridge  his 
power ;  and  acts  of  his,  therefore, 
which  the  statute  would  have  au- 
thorized, will  be  referred  to  his 
common  law  right.  Ex  parte 
Clayton.  S69 

11  Henry  7.  c.  20.  377 

9  &  10  Win.  S.  c.  15.  496 

27  Geo.  S.  c.  38.  159 

84  Geo.  S.  c.  23.  159 

56  Geo.  3.  c.  60.  356 

STAY  OF  PROCEEDINGS. 
When  an  order  directing  money  to 


be  paid  out  of  court  is  appealed, 
the  Accountant  General  is  justified 
in  delaying  to  comply  with  the 
order  till  there  has  been  time  for 
the  appellant  to  make  a  special 
application  for  a  stay  of  proceed- 
ings to  the  Court  below.  Fer^ 
gtuon  V.  Tadman.  Page  331 

STOCK. 
See  Legacy  3. 

SUPPLEMENTAL  BILL. 
In  a  suit  instituted  by  a  solicitor  for 
payment  of  costs  due  to  him  from 
a  client,  it  appeared  by  the  an- 
swer, that  he  had  not  delivered  a 
signed  bill  conformably  to  the  act 
of  Parliament :  a  bill  duly  signed 
was  subsequently  delivered,  and 
that  fact  was  put  in  issue  by  a 
supplemental  bill :  SembUj  the  de- 
fect in  the  title  of  the  plaintiff,  as 
it  stood  at  the  institution  of  the 
suit,  was  not  cured.  Pritckard  v. 
Draper.  191 

SURVIVOR. 
See  Lapse. 
Will,  13. 

SUSPENSION. 

Where  a  customary  tenement  is  free- 
hold, and  the  lord,  being  only 
tenant  for  life  of  the  manor,  pur- 
chases the  fee  of  the  customary 
tenement,  the  seignory  is  sus- 
pended during  the  life  of  the  lord, 

but  revives  at  his  death,  and  the 
customary  tenement  descends  to 
his  heir.     Sed  quaere.        32.  750 

SUBPCENA,  SERVICE  OF. 
B.f  by  the  directions  of  a  solicitor 
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who  was  then  concerned  for  a 
defendant  2".,  had  acted  as  clerk 
in  Court  for  T.,  and  in  1816  filed 
his  answer,  after  that  time  T. 
was  generally  resident  abroad; 
in  1822  an  order  was  made  di- 
recting that  service  of  the  sub^ 
pcena  on  his  clerk  in  Court  should 
be  good  service;  at  the  hearing 
in  1823  no  person  appeared  for 
T.f  and  a  decree  nisi  was  pro- 
nounced against  him;  in  1829, 
the  solicitor,  upon  an  application 
made  to  him  by  the  Plaintiff,  de- 
clined to  receive  a  notice  on  be- 
half of  r.,  stating  that  he  had 
long  since  ceased  to  be  concerned 
for  him,  and  that  he  knew  not 
where  he  was,  nor  whether  he  was 
living  or  dead ;  in  1829  the  [plain- 
tiff obtained  an  order  that  service 
of  the  tubpana  to  show  against 
the  decree  on  the  clerk'  in  court 
of  T.  should  be  good  service  ;  and 
the  mbpcena  was  served  on  B.^ 
who  had  not  for  many  year^  done 
any  act  as  clerk  in  court  for  T. : 
Held, 

That  B.  was  to  be  considered 
as  still  the  clerk  in  court  of  7., 
and  that  the  service  of  the  suh^ 
pcena  was  strictly  regular.  Coster 
v.  Tumor.  Page  311 

TENANT  FOR  LIFE. 
A  feme  covert  having  an  interest  for 
life  to  her  separate  use,  and  a 
power  of  appointment  of  the  fund 
by  deed,  to  take  effect  afler  her 
death,  assigned  her  life  interest, 
and  appointed  the  fund  afler  her 
death,  to  trustees,  upon  trust,  to 
invest  the  fund  In  the  immediate 


purchase  of  an  annuity  for  her 
life.  The  Court  ordered  a  transfer 
of  the  fund  to  the  new  trustees 
accordingly.      L^nn    v.    Ashton, 

Page  188 

TIME,  LENGTH  OF. 

1.  A  testator,  domiciled  in  Jamaicaf 
gave  legacies  in  Jamaica  currency 
to  J.  C,  H.  C,  and  M.  C,  per- 
sons also  domiciled  in  that  island, 
and  desired  them  to  be  paid  out 
of  money  due  to  him  on  certun 
bonds,  which  the  will  specified. 
At  his  death,  which  happened  in 
Scotland  in  1790,  no  such  bonds 
were  to  be  found ;  but  J.  C.  was 
then  indebted  to  his  estate  upon 
other  bonds,  in  a  sum  which  ex- 
ceeded the  value  of  his  legacy, 
and  which,  a  year  after  the  tes- 
tator's death,  including  interest, 
was  equal  to  the  amount  of  the 
penalties.  In  1794,  actions  were 
brought  in  Jamaica  upon  those 
bonds,  by  the  testator's  personal 
representative  there,  and  judg- 
ments recovered  against  •/.  C.  for 
the  full  penalties  and  costs;  but 
no  attempt  was  made  to  levy  exe- 
cution upon  the  judgments,  and 
they  remained  unsatisfied.  About 
the  time  of  the  testator's  death 
the  legatees  came  to  England^ 
and  never  returned  to  Jamaica, 
nor  did  any  of  them  set  up  a 
claim  to  their  legacies  prior  to 
the  year  1817.  In  the  year  1818 
//.  C.  and  M.  C.  assigned  their 
respective  legacies  to  the  Plaintiff, 
who  was  the  personal  represent- 
ative of  «/.  C,  the  other  legatee ; 
and  he,  in  the  year  1821,  when 
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admiDistration  was  for  the  first 
time  taken  out  to  the  testator's 
estate  in  England^  filed  the  bill 
for  the  purpose  of  enforcing  pay- 
ment: 

Held,  That  the  assigned  le- 
gacies, under  the  circumstances, 
and  after  the  lapse  of  twenty- 
seven  years  without  demand,  ought 
to  be  presumed  to  have  been  satis- 
fied. Campbellv. Graham.  Page  4^3 
2.  After  a  delay  of  eighteen  years 
a  bill  filed  by  a  client  against  his 
solicitor  to  avoid  a  purchase,  was 
dismissed.     Champion  v.  Righy. 

5S9 

TITHES. 

1.  A  rector,  in  1811,  demised  his 
rectory  to  A.  for  a  term  of  years 
to  secure  the  due  payment  of  an 
•  annuity :  in  1814,  he,  for  valuable 
consideration,  demised  the  tithes 
of  certain  lands  within  the  rectory 
to  the  occupier  B.,  who,  at  the 
time,  had  no  notice  of  the  prior 
charge :  the  annuity  fell  into  ar- 
rear  in  1816;  and  in  1817,  the 
rector  took  the  benefit  of  the  in- 
solvent act:  B.  remained  in  the 
occupation  of  the  lands,  and  re- 
tained the  tithes,  claiming  to  be 
entitled  to  them  under  the  deed  of 
'  1814;  and  no  step  was  taken  to 
enforce  payment  till  1827,  when 
A.  filed  against  him  a  bill  for  an 
account ;  in  answer  to  which,  B. 
insisted  that  he  was  a  purchaser 
for  valuable  consideration  without 
notice:  Held, 

That  that  defence  was  of  no 
avail  against  the  legal  title  of  the 
Plaintiff: 


And  that  the  Defendant  ought 
to  account  for  the  tithes  for  the 
six  years  before  the  filing  of  the 
bill.  CcUins  v.  Archer*  Pbge  284 
2.  Where  tithes  have  never  been 
paid  since  the  dissolution,  the 
Court  will  presume  all  fiicts, 
which,  consistently  with  the  evi- 
dence in  the  cause,  would  give 
legal  origin  to  an  exemption  from 
the  payment  of  tithes.  Humphreys 
V.  Wagstaff.  529 

TRUST. 

Where  the  trust  is  too  vague  for  the 
Court  to  execute,  the  next  of  kin 
are  entitled. 

A  testatrix  bequeaths  the  resi- 
due of  her  property  to  her  execu- 
tors, upon  trust  to  dispose  of  the 
same  at  such  times  and  for  such 
purposes  as  they  should  think  fit ; 
it  being  her  intention  that  the  dis- 
tribution thereof  should  be  left 
entirely  to  their  discretion :  Held, 
that  the  executors  were  trustees  of 
the  residue  of  the  property  for  the 
next  of  kin  of  the  testatrix. 
Fovder  v.  Garliie.  282 

TRUSTEE. 

1.  If  an  agent,  employed  to  purchase 
an  estate,  becomes  the  purchaser 
for  himself,  he  is  to  be  considered 
as  a  trustee  for  his  principal. 
Lees  V.  Nutiall.  53 

2.  A  trustee,  refusing  to  pay  a  le- 
gacy without  the  direction  of  the 
Court,  in  a  case  which  admitted 
of  no  doubt,  was  refused  his  costs, 
but  was  not  made  to  pay  the  costs 
of  the  suit,' because  he  might  have 
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acted  from  ignorance,  and  not 
from  any  improper  motive.  Knight 
▼.  Martin.  Page  70 

S.  By  a  marriage  settlement  the  in- 
terest of  a  trust  fund  was  limited 
to  a  wife  for  life,  for  her  separate 
use,  with  power  to  the  trustees, 
upon  her  consent  in  writing,  to 
advance  the  trust  fund  to  her  hus- 
band, upon  the  security  of  his 
'  bond :  if  the  trustees,  with  con- 
sent of  the  wife,  advance  the  fund 
to  the  husband,  bu^  without  her 
written  consent,  and  without  the 
husband's  bond,  and  if  the  trust 
fund  be  lost  by  his  subsequent 
bankruptcy,  the  trustees  are  not 
entitled  to  be  indemnified  to  the 
extent  of  the  wife's  interest. 
Cocker  v.  Qjuayle,  535 

4.  Where  a  trust  estate  descended 
to  one  who  refused  to  execute  a 
conveyance  to  the  cestuis  pie  trusty 
after  it  was  approved  by  his  soli- 
citor, unless  he  were  paid  a  sum 
of  money,  the  Court  ordered  the 
conveyance,  with  costs  against  the 
defendant.  Watts  v.  Turner.  634 

10«  A  person  named  a  trustee  with- 
out his  knowledge,  and  in  that 
character  a  party  to  the  suit,  hav- 
ing never  accepted  the  trusts,  is 
entitled  to  his  costs  as  between 
solicitor  and  client.  Sherratt  v. 
Bentley.  655 


USURY. 


Where  an  annuity  is  granted  for  a 
term  of  years,  to  be  paid  half- 
yearly,  and,  at  the  same  time. 


promissory  notes  are  given  by  the 
grantee  for  the  payment  of  each 
half-year's  annuity  when  it  be- 
comes due,  and  it  appears  that 
the  several  half-yearly  payments 
will  repay  the  purchase-money 
with  interest,  exceeding  the  rate 
of  5/.  per  cent.f  the  transaction  is 
usurious.     Fereday  v.  fVighttoick. 

Page  45 


VENDOR  AND  PURCHASER. 

1.  Where  the  possession  is  vacant, 
a  purchaser  is  not  bound  to  in- 
quire of  the  late  occupier,  what 
was  the  nature  of  his  title. 

Under  an  agreement  of  ex- 
change between  A.^  who  held 
ands  under  a  college  lease,  and 
B.9  the  owner  of  an  adjoining 
estate,  B.  occupied  part  of  the 
college  lands,  and  A.  had  occu- 
pied, along  with  the  residue  of 
the  leasehold,  part  of  B.'s  estate ; 
A.  having  become  bankrupt,  the 
college  leasehold  was  sold,  and 
was  described  in  the  particulars 
of  sale,  as  <<  late  the  residence  of 
A.:**  Held,  that  the  purchaser 
was  not  to  be  considered  as 
having  implied  notice  of  the 
agreement  of  exchange,  and  that 
he  had  a  right  to  recover  by 
ejectment  that  portion  of  the 
leasehold  which  was  in  B*s  occu- 
pation.   Miles  v.  Langley.        39 

2.  Under  a  decree  for  sale,  made  in 
a  suit  for  the  administration  of  a 
testator's  assets,  A^  became,  in 
1813,  the  purchaser  of  certain 
lots ;  and,  after  a  long  resistance 
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context  of  the  will,  and  from  the 
purposes  to  which  the  money  is  to 
be  applied.     WiUon  ▼•  HallUey. 

Page  590 
24>.  Where  a  testator  directs  a  go- 
vernment annuity  of  a  certain 
amount  to  be  purchased  for  his 
wife  within  a  given  time,  and  the 
wife,  at  the  request  of  the  ex- 
ecutorsy  assents  to  postpone  the 
time  of  purchase^  and  afterwards 
dies  before  it  is  purchased,  her 
personal  representative  will  be  en- 
titled to  the  sum  which  would 
have  purchased  the  annuity.  Dow- 
son  V.  Heam*  606 

25.  A  testator  gave  to  his  wife  the 
residue  of  his  personal  property, 
with  a  proviso,  that  if  not  disposed 
of  by  her  in  her  life,  or  by  her 
will,  it  should  go  over.  It  passed, 
as  part  of  her  property,  by  her 
will,  although  not  specifically  no- 
ticed.   Bourn  v.  Gibbs.  641 

26.  Where  an  annuity  is  given  to  a 
charitable  institution  for  ever  upon 
a  condition^  and  is  once  accepted 
and  acted  upon,  it  cannot  after- 
wards be  renounced  at  pleasure ; 
although  the  gift  is  coupled  with 
a  direction,  that,  upon  the  neglect 
or  refusal  of  the  institution  at  any 
time  to  act  upon  the  condition, 
the  annuity  shall  be  applied  in 
another  manner.  AUomey  General 
V.  Chrises  HotpkaL  626 

27*  A  bequest  by  a  husband  to  his 
« beloved  wife,"  not  mentioning 
her  by  name,  applies  exclusively 
to  the  individual  who  answers  the 
description  at  the  date  of  the  will, 
and  is  not  to  be  extended  to  an 


after-taken  wife.     GarraU  v.  VUh 
lack,  IVigeeS9 

28.  A  tesUtor  by  will  gives  his 
moiety  of  an  estate  caDed  H.,  to 
his  sister  and  her  children,  and 
subsequently  by  a  codicil  which 
purports  to  give  them  the  vhde 
of  that  estate  if  he  shall  possen  it 
at  his  death,  charges  it  with  a  nun 
ofmoney  to  legatees:  at  the  date  of 
the  will  and  codicil  he  was  oirner  of 
only  one  moiety  of  H^  bat  before 
his  death  he  acquired  the  other: 
Although  the  devise  fails  as  to  the 
after-purchased  moiety,  the  charge 
is  good  for  the  whole  sora,  and 
equity  will  make  no  apportion- 
ment. Luihingion  v.  SemdL  169. 

29.  Where  a  testator  gives  to  three 
different  persons  three  leasehold 
estates,  one  of  which  is  mortp 
gaged,  and  directs  that  the  mort- 
gage shall  be  paid  out  of  hii 
residuary  personal  estate^  which 
proves  insufficient  for  that  pur- 
pose, the  legatee  of  the  mort* 
gaged  leasehold  takes  it  ctm  onere^ 
and  the  legatees  of  the  two  other 
leaseholds  shall  not  contribute  to- 
wards the  payment  of  the  mort- 
gage debt.     HaUixoM  v.  Tawm* 

Sa  Where  esUtes  tail  are  deviied 
to  more  than  two  persons  as  ten- 
ants in  common,  and  it  is  manifest 
that  the  testator  did  not  intend 
that  any  part  of  the  estate  should 
go  over  unless  there  were  a  failure 
of  issue  of  all  the  devisees,  there 
the  devisees  take  cross  remnindefi. 
Where  estates  tail  are  gifsn  to 
two  persons  only  as  tenants  io 
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common,  there  cross  remainders 
between  them  will  be  implied, 
although  there  is  no  expressed  in- 
tention that  no  part  of  the  estate 
should  go  over  until  the  failure  of 
issue  of  both,  unless  the  limitation 
to  them  be  successively,  severally, 
or  respectively.  Livesey  v.  Hard' 
ing.  Page  636 

SI.  A  testator  gave  the  residue  of 
her  estate  to  trustees,  upon  trust 
to  pay  the  dividends  to  A.  during 
her  life ;  and  after  her  death,  to 
his  two  nephews  B.  and  C,  share 
and  share  alike ;  and  if  either  of 
his  nephews  died  before  his  share 
of  the  trust  money  became  pay- 
able, without  leaving  issue,  the 
share  of  him  so  dying  was  to  go 
to  the  survivor :  B.,  one  of  the 
nephews,  died  in  the  testator's 
life-time,  and  left  no  issue :  Held, 
that  there  was  no  lapse  as  to  any 
part  of  the  residue  and  that  the 
whole  went,  upon  the  death  of 
^.,  to  the  surviving  nephew  C. 
HumphreifS  v.  Howes,  639 

32.  A  direction  in  a  will,  that  the 
testator's  brother  should  be  his 
executor  to  arrange,  dispose  of, 
and  settle  his  affairs,  and  the  ap- 
pointment of  the  brother  to  be 
the  guardian  of  the  testator's 
daughter,  an  only  child,  who  was 
afterwards  discovered  to  be  illegi- 
timate, does  not  amount  by  impli- 
cation to  a  bequest  of  the  personal 
estate  in  favour  of  the  daughter. 
Davis  V.  Davis.  6^ 

33.  A  testator,  by  his  will  made  in 
Ireland^  prior  to  the  6  G.  4.  c.  79. 
bequeaths  an  annuity,  and  dies 


domiciled  in  England,  after  that 
act  was  passed.  The  annuity  is 
to  be  paid  according  to  the  rate  of 
Irish  currency.  Holmes  v.  Holmes. 

Page  660 
34W  In  order  to  exonerate  the  per- 
sonal estate  from  the  payment  of 
debts,  there  must  appear  upon  the 
whole  will  a  manifest  intention  to 
that  effect.    Driver  v.  Ferrand, 

681 

35.  A  testator  having  by  bis  will 
given  an  interest  for  life  in  a  sum 
of  stock  to  two  persons,  and  the 
survivor  of  them,  with  remainder 
to  another  for  life^  and  afterwards 
to  the  children  of  such  other  per- 
son, by  a  codicil  substitutes  an 
annuity  nearly  equal  to  the 
amount  of  the  dividends  of  the 
stock,  in  the  place  of  the  first 
gift :  the  gift  in  the  remainder  is 
not  thereby  accelerated ;  but  its 
value  is  to  be  computed  accord- 
Tng  to  the  price  of  the  stock,  at 
the  time  of  the  testator's  death, 
when,  but  for  the  substitution,  the 
gift  of  the  prior  life  interest  would 
have  taken  effect.    David  v.  Rees. 

687 

36.  Where  stock  was  given  upon 
trust  for  A.  for  life,  and  after  his 
decease,  for  his  children,  with  a 
proviso,  that  A.*%  life  interest 
should  not  be  subject  to  any  alien- 
ation or  disposition  by  sale,  mort- 
gage»  or  otherwise,  in  any  manner 
whatsoever ;  and  in  case  he  should 
charge,  or  affect  to  charge,  affect, 
or  incumber  the  same,  such  mort- 
gage, sale,  or  other  disposition,  so 
made  by  him,  should  operate  as  a 
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context  of  the  will,  and  from  the 
purposes  to  which  the  money  is  to 
be  applied.     Wilson  ▼•  HallUey* 

Page  590 
24>.  Where  a  testator  directs  a  go- 
▼emment  annuity  of  a  certain 
amount  to  be  purchased  for  his 
wife  within  a  given  time,  and  the 
wife,  at  the  request  of  the  ex- 
ecutors, assents  to  postpone  the 
time  of  purchase,  and  afterwards 
dies  before  it  is  purchased,  her 
personal  representative  will  be  en- 
titled to  the  sum  which  would 
have  purchased  the  annuity.  Dow- 
son  V.  Heam.  606 

25.  A  testator  gave  to  his  wife  the 
residue  of  his  personal  property, 
with  a  proviso,  that  if  not  disposed 
of  by  her  in  her  life,  or  by  her 
will,  it  should  go  over.  It  passed, 
as  part  of  her  property,  by  her 
will,  although  not  specifically  no- 
ticed.   Boum  V.  GMs.  641 

26.  Where  an  annuity  is  given  to  a 
charitable  institution  forever  upon 
a  condition,  and  is  once  accepted 
and  acted  upon,  it  cannot  after- 
wards be  renounced  at  pleasure ; 
although  the  gift  is  coupled  with 
a  direction,  that,  upon  the  neglect 
or  refusal  of  the  instituticm  at  any 
time  to  act  upon  the  condition, 
the  annuity  shall  be  applied  in 
another  manner.  AUometf  General 
▼.  Christ's  HospkaL  626 

27*  A  bequest  by  a  husband  to  his 
'*  beloved  wife,"  not  mentioning 
her  by  name,  applies  exclusively 
to  the  individual  who  answers  the 
description  at  the  date  of  the  will, 
and  is  not  to  be  extended  to  an 


after-taken  wife.     GarraU  v.  NUh 
lack.  Page  629 

28.  A  testator  by  will  gives  his 
moiety  of  an  estate  caDed  H.,  to 
his  sister  and  her  children,  and 
subsequently  by  a  codicil  which 
purports  to  give  them  the  whole 
of  that  estate  if  he  shall  possess  it 
at  his  death,  charges  it  with  a  sum 
of  money  to  legatees:  at  the  date  of 
the  will  and  codicil  he  was  owner  of 
only  one  moiety  of  H.,  bat  before 
his  death  he  acquired  the  other: 
Although  the  devise  fails  as  to  the 
after-purchased  moiety,  the  charge 
is  good  for  the  whole  sum,  and 
equity  will  make  no  apportion- 
ment. Lushington  v.  SaodL    169. 

29.  Where  a  testator  gives  to  three 
different  persons  three  leasehold 
estates,  one  of  which  is  mort- 
gaged, and  directs  that  the  mort- 
gage shall  be  paid  out  of  his 
residuary  personal  estate,  which 
proves  insufficient  for  that  por^ 
pose,  the  legatee  of  the  mort- 
gaged leasehold  takes  it  cmm  onere, 
and  the  legatees  of  the  two  other 
leaseholds  shall  not  contribute  to- 
wards the  payment  of  the  mort- 
gage debt*     Hallmell  v.  Tamner. 

ess 

SO.  Where  estates  tail  are  devised 
to  more  than  two  persons  as  ten- 
ants in  common,  and  it  is  manifest 
that  the  testator  did  not  intend 
that  any  part  of  the  estate  should 
go  over  unless  there  were  a  fiulure 
of  issue  of  all  the  devisees,  there 
the  devisees  take  cross  remainders. 
Where  estates  tail  are  given  to 
two  persons  only  as  tenants  in 
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